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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

HM COMPOUNDING SERVICES, LLC, )
and HMX SERVICES, LLC, )
Plaintiffs, ;

VS. )) Case No. 4:14-CV-1838R
EXPRESS SCRIPTS, INC., ))
Defendant. ))

MEMORANDUM AND ORDER

This matter is before the Court on Defendarpress Scripts, In¢*ESI”)’s Motion for
Reconsideration of the Court's February 3, 2017 Order deny®is Enotion for partial
summary judgment (Doc. No. 349)he motion idully briefed and ready for dispositioRor the
following reasons, the motion will lenied

Background

The background of this case is set out in detail in the Court’s February 3, 2017 Order.
Briefly, ESI terminated Plaintiffs HM Compounding Services, LLC and HMX ServiceS,
(collectively “HMC”) from its pharmacyprovider network for misrepresenting during a
recredentialing process that it never waivediscountednember copayments. HMC sought to
enjoin the termination by filingn action in the Supreme Court of the State of New Y&
removed the case to the United States District Court for the Eastern Distrietvo¥ dfk. The
New York District Courtsubsequentlysevered HMC'’s claims against ESI and transfethed

caseto this Court. HMC filedan anended omplaint asserting various statutory and common
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law claims against ESivhich ESI moved to dismiss. The Court granted ESI's motion in part
ESI thenmoved for partial summary judgment on HMC’s remaining claims based on HMC'’s
alleged breaches of the parties’ Pharmacy Provider Agreement and ESI's resigtmgo
terminate that AgreemeniThe Court denied partial summary judgment, finding numerous
factual disputes as to whether HMC materially breadtseflgreementvith ESI

L egal standard

The Federal Rules do not specifically provide for motions for reconsideration, dthoug
they are frequently filed. A motion for reconsideration is typically condteither as a Rule
59(e) motion to alter or amend a judgment or a Rule 60(b) motion for relief from a judgment.

Auto Services Co. v. KPMG, L.L.P., 537 F .3d 853, 855 (8th Zui08). Both Rule 59(e) and

Rule 60(b) require that any judgment or order being reconsidered be a final judgmetdror or

Fed.R. Civ. P. 59(e), 60(b); Disc. Tobacco Warehouse, Inc. v. Briggs Tobacco and Specialty

Co. No. 3:09CV-5078, 2010 WL 3522476, at *1 (W.Mo. Sept. 2, 2010)11 Charles Alan
Wright, Arthur R. Miller, and MaryKay Kane, Federal Practice and Procedure 8§ 2852 (2nd ed.
1995). A district court hasroaddiscretion in deciding whether to grant a Rule 59(e) or 60(b)
motion, so long as manifest errors of law or fact, or exceptional circumst@umsas newly
discoveed evidence that was not available at the time the order was givenSeeétnold v.

ADT Sec. Servs.627 F.3d 716, 721 (8th Ci2010) (discussing Rule 60(b)3ee alsdDisc.

Tobaccg 2010 WL 3522476, at *1 (discussing Rules 59(e), 60(b)).
The Courthas evergreater discretion to grant a motion to reconsider an interlocutory

order. Disc. Tobaccp 2010 WL 3522476, at *2The Court also has an interest in judicial

economy and ensuring respect for the finality of its decisions, values which would be



undemined if it were to routinely reconsider its interlocutory ord&tsAccordingly,the Court
may reconsider an interlocutory order only if the moving party demonstratésaflj did not
have a fair opportunity to argue the matter previously, and (2) that granting the nsotion i

necessary to correct a significant eridr; see alsd'rickey v. Kaman Indus. Techs. Corp., No.

1:09-CV-00026-SNLJ, 2011 WL 2118578, at *2 (E.D. Mo. May 26, 2011).

Discussion

In support of its motion for reconsideratjdeSI catends the Cous orderconflated two
principles of contract law (1) the common law doctrine tha norbreaching party’'s
performance is excused by a material breach; and (2) the righparty to terminate a contract
pursuant to an express termination proviste8l argues thassues ofnaterialitydo not apply to

express contract terminatio@rms citing, inter alia, Mers v. Franklin Ins. G., 68 Mo. 127, 131

(1878), and_St. Louis Produceakket v. Hughes735 F. 3d 829, 832 {8 Cir. 2013) Further

ESI asserts that imposing a condition of materiality on express contragtagon provisions-
as the Court does in its summary judgment ordessentially alters the terms of the relationship
to which the parties agreed and is contrary to esfatished law.

HMC respondghat the denial of summary judgment was based primarily on ambiguities
in the Provider Agreement, not 6materiality” HMC asserts that itpositionhas always been
that it did not breach the Agreemgiand that the question ofateriality never arises in the

absence of a breadhurther,HMC relies onReuter v. Jax Ltd., Inc., 711 F. 3d 918, 92th @ir.

2013) (under Minnesota law), which holds that “even when express conditions of the coatract a

violated the breach is not nessarily material.”



ESI argued on summary judgmetitat under the express terms of the Provider
Agreement, any one of HMC’s multiple breaches gave ESI the right to terminate the
relationship.Specifically,ESI assertedt had thecontractuakight to erminate theAgreemenif
it became aware of any copayment or «siring discounts offered by HMESI identified a
number of other misrepresentations made by HMC on the Provider Certificatioroquoaise
concerning state licensure, the use of-R@#A approved compounds, and the use ofieted
prescription formsas a basis for immediate terminatioBSI takes exception to the Court’s
analysis of materiality in the face of these express termination provisions

ESI is correct that parties can agree ddvance to conditions that terminate their
contractual relationship and performance obligations, provided those terms are clearly
enforceable and that in those cases, materiality may not be at ifsues original order, the
Court found the provisioneelied upon by ESI were subject to interpretation, raising genuine
issues of material fact as to whether HMC breached the Agreethergbytriggering ESI's
right to terminate HMC from its provider networkSl argued the evidence demonstrated that
HMC did not collect copayments, thereby effectively waiving or discounting .tBewause the
Certification questionnaire did not ask whether HMC collected all copayments, angsédhe
Agreement did not define what constitutes a “waiver” or “discount” of copayments, the Cour
found the contractual requirements regarding collection of copayments ambigheu€ourt
found the other Certification questions at issmere susceptible ofmultiple reasonable
interpretatios, such that the Court could not conclude that HMC’s responses were untrue.
Becausethese provisions were not clearly enforcealthtee Court properly considered the

materiality of the conditions purporting to trigger ESI's termination rights.



Moreover, there is a duty of good faith and fair dealinglied in the performance and

enforcement okvery contractSee Danella Sw., Inc. v. Sw. Bell Tel. Co., 775 F. Supp. 1227,
123536 (E.D. Mo. 1991), aff'd, 978 F.2d 1263 (8th Cir. 1992) (citing Restatement (Second) of
Contracts 8§ 205)This duty prevents party from using contract provisions“vade tle spirit

of the transactichor “deny[the otherparty] the expected benefit of thentract,”BJC Health

Sys. v. Columbia Cas. Co., 478 F.3d 908, 91# @r. 2007) (internal quotation omittecdhnd

thus impacts the interpretation of the provisions relied upon by Egéddifferently, parties to
a contract have an implied duty to cooperate to enable performance of the expeetied bf

the contract and this duty is an enforceable contract TrigReliance Bank v. Paramont

Properties, LLC 425 S.W.3d 202, 206 (Mo. Ct. App. 2014) particularthe Court remains

unpersuadedby ESI's argument thathe failure to collect all copaymentss grounds for
termination Such an interpretation would mean thay failure, no matter how minimal, would
be grounds for termination, in contravention of the duty of good faith and fair dealing in the
performanceenforcemenand terminatiorof contracts

Conclusion

The Court is well within its authority to reconsidar interlocutory ruling before entering
final judgment in this case. However, ESI has not given this Court any pgesoeason to do
so. ESlhas failed to establish that it did not have a fgwportunity toargue the matter
previously, and thagrantirg the motionis necessary to correct a significant error.

Accordingly,

IT IS HEREBY ORDERED that Defendant Express Scripts, Inc.’s Motion for

Reconsideration [345$ DENIED.



IT IS FURTHER ORDERED that the parties shallesubmit their Joint Proposed

Scheduling Plan with amended dates no later thagsday, May 30, 2017.

Dated this16" day ofMay, 2017.

A L

N A. ROSS
UNITED STATESDISTRICT JUDGE



