
 
UNI TED STATES DI STRI CT COURT 
EASTERN DISTRI CT OF MISSOURI  

EASTERN DIVISI ON 
 
DAVID HI GHTOWER,   )  
      )  
               Plaint iff,     )  
      )  
          v.      )   No. 4: 14-CV-1959 (CEJ)  
      )  
CI TY OF ST. LOUI S, et  al.,   )  
      )  
               Defendants.   )  
 
 

MEMORANDUM AND ORDER 

 This mat ter is before the Court  on the mot ion of defendant  Anthony Davis for 

summary judgment  pursuant  to Fed. R. Civ. P. 56.  Plaint iff has responded in 

opposit ion, and the issues are fully br iefed. 

I . Background 

 Plaint iff David Hightower br ings this 42 U.S.C. § 1983 act ion claim ing that  he 

was denied proper medical care during his incarcerat ion at  the St . Louis Just ice 

Center.  I n the amended complaint , plaint iff alleges that  police officers used 

excessive force when arrest ing him  on June 19, 2014, injuring his left  shoulder.   

When the officers t ransported plaint iff to the Just ice Center, a nurse told the 

officers that  plaint iff’s left  shoulder injury needed to be t reated at  the hospital 

before he could be admit ted to the Just ice Center.  Plaint iff alleges that  the officers 

did not  comply with the nurse’s inst ruct ions, but  instead waited for a shift  change 

and had defendant  Davis, a nurse, adm it  him . 

 Plaint iff told Davis about  the injury to his arm , and Davis told him  he would 

be seen by medical personnel upstairs at  the Just ice Center.  Plaint iff states that  he 
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did not  receive effect ive medical t reatment  for his arm  unt il July 9, 2014, near ly 

three weeks later.  Plaint iff was in cont inuous pain during this t ime and could not  

defend himself against  other inmates due to his arm ’s impaired funct ioning and 

lim ited range of mot ion.  He cont inuously asked for medical t reatment  and for 

informat ion on how to file a complaint .  When he finally received an x- ray, plaint iff 

states that  his left  shoulder was fractured in two places.  His injury was t reated 

with a sling and prescript ion pain medicat ion. 

 Plaint iff concedes that  he did not  use the Just ice Center’s grievance system, 

but  states that  he only became aware of the gr ievance process and exhaust ion 

requirement  after commencing this act ion.  His informal resolut ion request  to the 

Division of Correct ions was rejected for unt imeliness.  Defendant  Davis filed the 

instant  mot ion for summary judgment  on the basis of plaint iff’s failure to exhaust  

his adm inist rat ive remedies. 

I I . Legal Standard 

 Rule 56(a)  of the Federal Rules of Civil Procedure provides that  summary 

judgment  shall be entered if the moving party shows “ that  there is no genuine 

dispute as to any material fact  and the movant  is ent it led to judgment  as a mat ter 

of law.”   I n ruling on a mot ion for summary judgment , the court  is required to view 

the facts in the light  most  favorable to the non-moving party, giving that  party the 

benefit  of all reasonable inferences to be drawn from the under lying facts.  Agr iStor 

Leasing v. Farrow, 826 F.2d 732, 734 (8th Cir . 1987) .  The moving party bears the 

burden of showing both the absence of a genuine issue of material fact  and its 

ent it lement  to judgm ent  as a mat ter of law.  Anderson v. Liberty Lobby, I nc., 477 

U.S. 242, 252 (1986) ;  Matsushita Elec. I ndus. Co. v. Zenith Radio Corp., 475 U.S. 
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574, 586-87 (1986) .  I f the moving party meets its burden, the non-moving party 

may not  rest  on the allegat ions of its pleadings, but  must  set  forth specific facts, by 

affidavit  or other evidence, showing that  a genuine issue of material fact  exists.  

Gannon I ntern., Ltd. v. Blocker, 684 F.3d 785, 792 (8th Cir.  2012) ;  Gibson v. 

American Greet ings Corp., 670 F.3d 844, 853 (8th Cir.  2012) .  “Where the record 

taken as a whole could not  lead a rat ional t r ier of fact  to f ind for the nonmoving 

party, there is no genuine issue for t r ial.”   Ricci v. DeStefano, 557 U.S. 557, 586 

(2009)  (quot ing Matsushita Elec. I ndust r ial Co.., 475 U.S. at  587) . 

I I I . Discussion 

 The Prison Lit igat ion Reform Act  (PLRA)  requires a pr isoner to first  exhaust  

available adm inist rat ive remedies before bringing a § 1983 act ion.  42 U.S.C. § 

1997e(a) ;  Jones v. Bock, 549 U.S. 199 (2007) ;  Burns v. Eaton, 752 F.3d 1136, 

1141 (8th Cir. 2014) .  “ [ A]  prisoner must  complete the adm inist rat ive review 

process in accordance with the applicable procedural rules, including deadlines, as a 

precondit ion to br inging suit  in federal court .”   Hammet t  v. Cofield, 681 F.3d 945, 

947 (8th Cir. 2012)  ( internal citat ions and quotat ions om it ted) .  Failure to exhaust  

is an affirmat ive defense, and defendant  has the burden of raising and proving the 

absence of exhaust ion.  Jones, 549 U.S. at  211-12. 

 “Available remedies are ‘capable of use for the accomplishment  of a purpose:   

immediately ut ilizable [ and]  accessible.’”   Porter v. Sturm , 781 F.3d 448, 451 (8th 

Cir . 2015)  (quot ing Miller v. Norr is, 247 F.3d 736, 740 (8th Cir . 2001) ) .  I nmates 

are excused from exhaust ing remedies “when officials have prevented prisoners 

from ut ilizing the procedures, or when officials themselves have failed to comply 

with the gr ievance procedures.”   Gibson v. Weber, 431 F.3d 339, 341 (8th Cir.  
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2005) .  “A remedy that  pr ison officials prevent  a prisoner from ut ilizing is not  an 

‘available’ remedy under § 1997e(a) .”   Porter, 781 F.3d at  452 (quot ing Miller , 247 

F.3d at  740)  ( internal quotat ions om it ted) . 

 Sect ion 3.3.3 of the St . Louis City Division of Correct ions (DOC)  I nmate 

Grievance Policy (2010)  sets forth a three-step process for exhaust ion.  [ Doc. # 30-

2] .  First , the inmate must  file an I nformal Resolut ion Request  ( I RR)  within ten 

working days of the actual incident  or awareness of the incident .  I f the inmate is 

dissat isfied with the I RR response, the inmate must  f ile a formal gr ievance 

complaint  within five days.  I f the inmate is dissat isfied with the gr ievance 

response, the inmate has five days to complete an appeal form .  Once the appeal 

response is issued, the inm ate has exhausted the formal gr ievance process.  Failure 

to observe t imelines in this process, unless waived, will term inate the grievance 

process and results in non-exhaust ion. 

 On November 7, 2014, plaint iff f iled an I RR concerning the June 19, 2014 

alleged assault  and subsequent  denial of medical care.  [ Doc. # 30-1] .  His I RR was 

rejected for failing to comply with the ten-day I RR deadline as set  forth in the DOC 

grievance procedure.  While it  is undisputed that  the DOC had a grievance 

procedure and plaint iff did not  exhaust  that  procedure as defined in the policy, the 

allegat ions in the am ended complaint  and evidence in the record raise a genuine 

dispute of material fact  as to whether plaint iff was informed of or aware of the 

grievance policy.  See Miller v. Norr is, 247 F.3d 736, 740 (8th Cir. 2001)  ( “ [ A]  

remedy that  prison officials prevent  a prisoner from ut ilizing is not  an ‘available’ 

remedy under § 1997e(a) .” )  ( internal quotat ions om it ted) . 
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 To demonst rate plaint iff’s knowledge of the grievance procedure, defendant  

at tached a “Resident  Educat ion”  form  signed by plaint iff on June 23, 2014, stat ing 

that  “ [ t ] he following informat ion has been given to me about  . . . Healthcare 

Grievances.”   [ Doc. # 38-1] .  Set t ing aside the vagueness of this descr ipt ion, 

plaint iff plainly refutes receiving any informat ion about  the grievance procedure 

unt il November 2014.  I n support  of his response in opposit ion, plaint iff at tached an 

affidavit  stat ing that  he cont inuously asked for medical t reatment  and for 

informat ion on how to file a complaint  against  staff for failure to provide any 

medical t reatment  after his detent ion.  [ Doc. # 36-1] .  Correct ional officers simply 

told him  to “wr ite a note to medical.”   I d. at  ¶6.  No one at  the Just ice Center 

explained the gr ievance procedure to plaint iff, and he was not  provided a copy of 

the inm ate handbook containing the gr ievance procedure unt il several months after 

he was detained.  I d. at  ¶7.  As such, there is a genuine issue of material fact  in the 

record as to whether the grievance procedure was an actual “available”  remedy to 

plaint iff.  See Hall v. Sheahan, No. 2000-C-1649, 2001 WL 11019, at  * 12 (N.D. I ll.  

Feb. 2, 2001)  ( “An inst itut ion cannot  keep inmates in ignorance of the gr ievance 

procedure and then fault  them for not  using it .  A gr ievance procedure that  is not  

made known to inmates is not  an ‘available’ adm inist rat ive remedy.” ) .   

The Court  concludes that  defendant  has not  met  his burden of showing that  

plaint iff failed to exhaust  available adm inist rat ive remedies under the PLRA.  

Therefore, the defendant  is not  ent it led to summary judgment . 

 Accordingly, 
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 I T I S HEREBY ORDERED that  the mot ion of defendant  Anthony Davis for  

summary judgment  [ Doc. # 29]  is denied .  

 
        
    
       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 4th day of May, 2015. 
 


