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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MISSOURI STATE CONFERENCE OF )
THE NATIONAL ASSOCIATION FOR )
THE ADVANCEMENT OF COLORED )
PEOPLEetal.,

Plaintiffs,

VS. Cas®o.4:14CV 2077RWS

~— L — L —

FERGUSON-FLORISSANT SCHOOL )
DISTRICT,etal.,

N—

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Doris Bailey, Redditt HudsoR, Willis Johnson, and the Missouri State
Conference of the National Association floe Advancement dfolored People (*MO
NAACP”) bring suit against Cfendants Ferguson-Florissant®ol District (“FFSD” or “the
District”) and the St. Loui€ounty Board of Elections Comssioners (“St. Louis BOEC”)
under 8 2 of the Voting Rights Act of 1965, 52 WLS§ 10301. Plaintiffs contend that the
electoral structures used inrgason-Florissant School Board (&Board” or “FFSB”) elections
interact with historical and smeconomic conditions to depritiee African American voters in
FFSD of an equal opportunity to eleepresentatives dheir choice.

Section 2 of the Voting RightAct provides that no “standh practice, or procedure
shall be imposed or applied by any State or palittubdivision in a manner which results in a
denial or abridgement of theght of any citizen of the UniteSitates to vote on account of race
or color.” 52 U.S.C.A8 10301(a). A § 2 violation:

is established if, based ¢ime totality of circumstages, it is shown that the
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political processes leading nomination or election in the State or political

subdivision are not equally op¢o participation by membegiof a class of citizens

protected by subsection (a) in thatembers have less opportunity than other
members of the electorateparticipate in the political process and to elect
representatives of their cloa. The extent to which meers of a protected class

have been elected to office in that8tor political subdivision is one

circumstance which may be consider@dvided, That nothing in this section

establishes a right to have members pfaiected class elected in numbers equal

to their proportion in the population.

52 U.S.C.A. § 10301(b).

To establish a claim of vote dilution unde? ®f the Voting Rights A plaintiffs must
first establish the following tlee “preconditions” pursuant to thinited States Supreme Court’s
decision inThornburg v. GinglesA78 U.S. 30, 106 S.Ct. 2752, 92 L.Ed.2d 25 (1986):

1. “[T]he minority group . . is sufficiently large and geographically compact to

constitute a majority i single-member district,”

2. “[T]he minority group . . . ipolitically cohesive,” and

3. “[T]he white majority votes sufficiently as a bloc to enable it—in the absence of

special circumstances . . . —usually tdede the minority’s peferred candidate.”
Id. at 50-51.

If all three preconditions are established, taaourt must “consider the ‘totality of the
circumstances’ and [] determine, based ‘upoaaching practical evaluation of the past and
present reality,” whether the political pre@sas equally open to minority voterdd. at 79
(internal citations and quotations omitted) THis determination is peculiarly dependent upon
the facts of each case,” and requires ‘an interileebl appraisal of the design and impact’ of the
contested electoral mechanism&d. In undertaking this practicalvaluation, courts look to the

non-exhaustive list of “typical factors” idgfied in the Senate Report accompanying the 1982

amendments to the VRA (“Senate Factors€eS. Rep. No. 97-417, at 28-29.



| held a six day non-jury trial in this ritar beginning on January 11, 2016. The parties
filed post-trial briefs and proposed findingsfatt and conclusions of law on April 8, 2016. On
April 22, 2016, the parties filed responses to eztbler’'s post-trial briefs. Also on April 22,
2016, the District filed a motion t@-open the case for additionai@ance, in which it asks me
to take judicial notice of #helection results from the ApB, 2016 school board election in
FFSD. On April 26, 2016, Plaiffis responded to the Districtimotion to re-open the case,
stating that they do not oppose the motion, but retingethat | take judial notice of additional
facts related tehe 2016 election.

After consideration of the tBsiony given at trial, the exhits introduced into evidence,
the briefs of the parties, and the applicdale, | make the following findings of fact and
conclusions of law. As discussed belowphclude that Plaintiffs have established a § 2
violation.

. BACKGROUND
A. Parties

The individual Plaintiffs are U.S. citizenggistered voters, ar&frican Americans who
reside in areas of FFSD that could constitutgls-member districts in which African Americans
are a majority of the voting-age populatiaioint Stip.{ 2-4.

Plaintiff MO NAACP is a sta affiliate of the NAACP. The NAACP is the nation’s
oldest and largest civil rightsgainization. The mission of the NAAUSs to ensure the political,
educational, social, and economic equality of rigtitall persons, to elimate hatred and racial
discrimination, and to remove all barriers of edaliscrimination through aeocratic processes.
Plaintiff MO NAACP is active in efforts to inease voter registration, @wchtion, and turnout, and
emphasizes the importance of local electiomsuding local schodboard electionsJoint Stip.

19 5-6. The membership of the MO NAACP umts African Americans who reside, work, and
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raise families in the District and in areas & istrict that could constitute single-member
districts in which African Americans aeemajority of the ving-age populationSeePLTF-117,
Hudson Decl., 1 1, 3-4; PLTF-119, Pruitt Degl4; Trial Tr. vol. 1, 20:23-21:2 (testimony of
Adolphus Pruitt); Trial Tr. vol. 4, 86:6-8 (testimony of Redditt Hudson).

Defendant FFSD is a governmental entity thaintains an electoral system based on at-
large elections for seven positions on the FF$Be Board is responsible for the governance
and administration of FFSD, a political subdivis@irthe State of Missouwithin the meaning
of Article 4, Section 12, ahe Missouri ConstitutionJoint Stip.{ 7.

Defendant St. Louis BOEC is the governmental entity charged with conducting elections
in St. Louis County. It is responsible fmwnducting elections for positions on the Board in
FESD. Joint Stip 1 8.

FESD is located in northern St. Louis County, Missouri (“North County”). The District
was created by a 1975 desegregation order, whaphired the then-Ferguson-Florissant School
District to annex the primarily African Ameda neighboring school distt of Kinloch and
primarily white neighboringlistrict of Berkeley.Joint Stip.J 9;see also United States v.
Missouri 515 F.2d 1365, 1369-73 (8th Cir. 1975). The mstovers all or part of eleven
municipalities: Berkeley, Calvaemh Park, Cool Valley, and Kinloch their entirety, and parts of
Black Jack (one block), Ferguson, Fasiant, Dellwood, Hazelwood, Normandy, and Old
Jamestown.Joint Stip.q 11. Its headquarters and admnaitibn center are in Florissarid.

The City of Florissant comprises the largestiparof the District while the City of Ferguson

comprises the second largesttion of the District.Joint Stip 11 9, 11.



B. Expert Witnesses

The following witnesses provided experstimmony for Plaintiffs. William Coopér
testified as to “whether it igossible to create four majorityld®k districts,” and as to the
historical and current demograpsiin the District. He alscompiled population demographics
as reported by the 2010 census. PLTFeBhper Report9-10. Dr. Colin Gordon testified to
Senate Factor 5. PLTF-48prdon Report Dr. David Kimball testiled to Senate Factors Two,
Three, Four, Five, Sen, Eight and Niné.PLTF-48,Kimball Report p. 14. Dr. Richard
Engstrom testified to the existencera€ially polarized voting. PLTF-5&ngstrom Report5.

FFSD called one expert, Dr. Jonathan Rodden, to testify to all@ingées
preconditions. DEF-ARodden Reporp. 2. Rodden provided relaitreports to each of
Plaintiffs’ four experts including th&inglespreconditions and Senate facto&eeDEF-B in
response t&ngstrom’s RepoytDEF-C in response Gooper’'s Reporand DEF-D in response
to Kimball and Gordon’s Reports

C. The FFSD Election System

1. The FESD election system at the time of trial

The Board is composed of seven memipdre serve three-year terms and who are

! Plaintiffs offered Mr. Cooper as anpett witness at trial, and Defendants objected. | asked the parties to brief this
issue in post-trial briefs and, as vk discussed below, | conclude that Rooper is qualified as an expert in the
testimony he gave.

2 Gordon’s expert report is limited to Senate Factor Five. PLTF-40, p. 2. However, Gordgavasubstantial
testimony on the history of segregation used to analyze Senate Factor 1.

3 At trial, Dr. Kimball testified to voter registrationtes, bullet voting, and the size of majorities needed for
effective districts. The District moved strike these topics of testimongdause they were not properly disclosed
in Dr. Kimball's expert reports under FRCP 26. An expert withess may give opinions if thesaffanient facts
already in evidence or disclosed by the witness” to take his “testimony out of the realm of guesswork and
speculation.”Hurst v. United State882 F.2d 306, 311 (8th Cir. 1989). Additionally, under Fed. R. Evid. 702, it is
entirely appropriate for an expert topdain how evidence introduced at trial fits with his opinion. Here, Dr.
Kimball testified to these three topics related to evidence that had already been introduced into evidence, his
testimony was used to explain how that evidence was consistent with or did not alter his opinions in his expert
report, and in the case of his testimony on numericalnitiam to rebut a perceived mischaracterization of his
opinion by the District. As a result, Dr. Kimball's testimony on these three topics was propes astiict's

motion to strike that testimony will be denied.



elected through an at-largéection system. Board electiong ataggered and held off-cycle so
that either two or three Boasgats are elected every Aprilancordance with Missouri law.

Joint Stip 131; RSMo. 88162.0261; 162.341; 162.291. When the number of candidates equals
the number of Board seats to be filled, no #becis held, and the candidates automatically
assume responsibilities as members of the Bodotht Stip.J 32; RSMo. § 115.124.

As of the date of trial in January 2016e theven members of the Board were: Mr. Paul
Morris, Mr. Robert Chabot, Mr. Brian Scott Ebévls. Leslie Hogshead, Mr. Keith Brown, Dr.
Donna Paulette-Thurman, and Dr. Courtney Gra\&s Paulette-Thurman and Dr. Graves are
African American. The remainingvie Board members were whitdoint Stip. 33.

Each voter has the right to cast up to two votestwo-seat election and up to three in a
three-seat election, but cannot vote more thame dor the same candidate in a single election.
Joint Stip.J 34. Board seats are awarded to the catelidaith the most votes, such that when
two seats are contested, the top wete recipients win the tweats, and when three seats are
contested, the top three vote recipients win the three skatg. Stip.J 35.

Voters can engage in bullet; single-shot, voting. Bulletoting is casting just one vote
for a single candidate and not using the remaginiote(s) on any other mdidate. By engaging
in bullet voting, voters increaseettikelihood of electing his dwer top-choice candidate. If
every voter casts all of his ber votes in a te-seat election,e., voters do not engage in bullet
voting, a candidate can receivaraist 50% of all votes. If ewewroter casts all of his or her
votes in a three-seat elamti a candidate can receive at most 33.33% of all vdtaat Stip.

34.
The evidence before me indicates thatdiwoting is not vercommon in FFSD. With

the exception of Courtney Gras’s 2015 campaign, the witnesseho had been involved in



campaigning in FFSD testified almost uniforrtitat they rarely, iever, bullet vote or
encourage others to do so, except when #reyunning for office and bullet vote for
themselves.See Henson Testimoriyjal Tr. vol. 2, 19:7-13Graves Testimonyfrial Tr. vol. 6,
26:2-4;EbertDep, June 16, 2015, 19:13-1Paulette-Thurman DepJune 17, 2015, 23:3-6;
Brown Dep, June 16, 2015, 15:12-1dpgshead DepJuly 1, 2015, 15:18-16:8aul Morris
Dep, June 15, 2015, 69:11-2Chabot Dep.July 2, 2015, 13:22-245ut see Schroeder Dep.
July 2, 2015, 19:11-18 (has often voted for only caxedidate). Other witnesses suggested that
a measurable amount of bullet voting ocedrin a small handful of contest&imball
TestimonyTrial Tr. vol. 2, 180:5-11Rodden Testimonyrial Tr.vol. 5, 67:20-68:6, 203:24—
204:1;Graves Testimonyfrial Tr. vol. 6, 17:1-10see also Morris Dep69:2-20 (stating that
Graves “ran a bullet vote campaignsge also Henson Testimoiol II, 18:20 — 19:6;
Hogshead Depl5:18 — 16:6Schroeder Dep19:4-18.

2. The District’'s motion to re-opethe case for additional evidence

After the trial, the District moved t@-open the case for additional eviden&eeECF
[#181]. The District seeks to introduce the ifed election results fothe April 5, 2016, FFSD
School Board election, which occurred attex close of evidence in this case.

The certified election results for the A@, 2016 FFSD School Board election are as
follows. There were four candidates vying for tiwe Board seats availabin the 2016 election.
Connie Harge, an African American femalegeived the most votettaling 4,572 votes, or
36.53% of the votes cast. Leslie Hogshead, isevihcumbent female, received the second most
votes, with 3,513 votes, or 28.07%tbé votes cast. Roger Hines, an African American male,
came in third, with 2,907 votes, or 23.23% of vatast. Donna M. Dameron, a white female,
came in fourth, with 1,357 votes; 10.84% of votes cast.

The 2016 election resulted in the additioroné African AmericafBoard member. As a
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result, there are currently three AfricAmericans on the seven-member Board.

Plaintiffs do not oppose admission of the cextifelection resultsna agree that | may
take judicial notice of the certified electiorsudts. Plaintiffs request, however, that if
Defendants’ motion to re-open the case for addéi evidence is granted, | also take notice of
the following facts for the sake of completese(1) the 2016 electiancluded another African
American candidate who lost; (2) a white incuntberose not to run for re-election; and (3) the
only incumbent who did run, Leslie Hogshead, whaliste, won. Plaintiffs also argue that, in
the absence of any meaningful expestiteony, the 2016 election results do not provide
probative information about voting patterpsjarization among Africadmerican and white
voters, or the overall success of AfricAmerican-preferred candidates in FFSD.

It is within a district ourt’s discretion to re-opencase to admit new evidencBent v
Beazer Materials and Servs., Inéb6 F.3d 523, 533 (4th Cir. 1998). When considering whether
to admit new evidence, courts consider thregofs: (1) whether thevidence sought to be
introduced is especially importaand probative; (2) whethergimoving party’s explanation for
failing to introduce the evidence earlier is borke fiand (3) whether reeping will cause undue
prejudice to the nonmoving partfRivera-Flores v. Puerto Rico Tel. C64 F.3d 742, 746 (1st
Cir. 1995). Applying these standard find that re-opening the catgetake judicial notice of the
2016 certified election results as well as the aolaidi facts that Plaintiffsequest is proper and |
will take judicial notice of these fact$d.; Fed. R. Evid. 201. However, as Plaintiffs argue, in
the absence of meaningful expestimony regarding these factgnh unable to draw significant
legal conclusions based on these facts.

[I. CENSUS DATA AND THE FFSD POPULATION
A. Student Population

Based on data provided to the U.S. Daparit of Education for the 2011 survey year,
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the District public schools sex\13,234 students from preschool through 12th grade. 77.1% of
the students are African Agrican and 15.6% are whitdoint Stip.{ 12. The enrollment
demographics of District schoolchildren are different from the population demographics of
District residents at least in part becausacah American families and students rely more
heavily on public education than do white families and studé€atsdon TestimonyTrial Tr.

vol. 1, 172:2-10see alsd®LTF-41,Colin Gordon, Response to Report of Jonathan Raqdden
June 30, 2015 Gordon Resp), 1 3, Fig. 1.

B. Total Population and Voting-Age Population of the District

One of the central issues raised in this case has been whether African Americans
constitute a numerical majoritf the voting-age population in tistrict and if so, whether a
numerical majority status is a bar to relief un@anglesl. Resolving these questions raises
another question: which datasatsd methodologies are appr@e bases for determining the
makeup of the FFSD voting-age population?

Plaintiffs contend that thenly appropriate method for determining the breakdown of the
FFESD voting-age population is by using the 20Bz&nnial Census, which reports that the “any-
part Black* (“AP Black”) voting-age population in FFSD is 24,466, or 48.19% of the total
voting-age populationCourts consider Decennial Census data “presumptively accuzee.”
Valdespino v. Alamo Hights Indep. Sch. Dist168 F.3d 848, 853-54 (5th Cir. 1999). To show
that there has been a substantial populatighrgindering the actual cmt of the Decennial
Census data inaccurate, the party challentfieguse of the Census data must “thoroughly

document[]” changed population figures withi@h degree of accuracy,” a showing that must

4 “Any-part Black” is a defined Census Bureau term, and refers to the population of indivitigaitdentify as
“single-race Black” (another defined Census Bureau tard)individuals who identifgs more than one race and
part Black. Joint Stip.{ 19. In this case, it is proper to looktz “any-part Black” population because this case
“involves an examination of only one minority group’s effective exercise of the electoral frandBesergia v.
Ashcroft 539 U.S. 461, 473 n.1, 123 S.Ct. 2498, 2507-8 n.1, 156 L.Ed.2d 428 (2003).
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be “clear, cogent and convincingPerez v. Pasadena Indep. Sch. D858 F. Supp. 1196, 1210
(S.D. Tex. 1997) (citation omitteddff'd, 165 F.3d 368 (5th Cir. 1999)

The District contends thatshould rely on the results of the 2011-2013 American
Community Survey (*ACS”), which providesahthe “single-race Black” voting-age population
in FFSD is 24,313 +/- 1,513 (22,800 to 25,8264&94% +/- 3.05% (45.89% to 51.99%) of the
total voting-age population. The District also agthat | should consider the estimates of its
expert, Dr. Jonathan Rodden, which are basethe Decennial Census data, ACS data, and
trend lines. Under these analyses, the Distoatends that the current any-part Black voting-
age population in FFSD is 24,994, or 51.6fthe total voting-age population.

A summary of the demographi@ata and data sources offefgy the parties is presented

below:

Summary of FFSD Demographic Data Offered By Parties

Data Source Total VAP | Black VAP % Black VAP

2010 Decennial Single-race Black: 24,030 Single-race Black: 47.33%
Census 50,771

(Joint Stip.{ 13) Any-part Black: 24,466 Any-part Black: 48.19%
2011-2013 American

Community Survey Single-race Black: 24,313 +/- 1,518 Single-race Black: 48.94% +/- 3.05%
estimate 49.679 (22,800 to 25,826) (45.89% to 51.99%)

(Joint Stip.7 28; PLTF- '

23; PLTF-29; PLTF-32 Any-part Black: No estimate Any-part Black: No estimate
(ACS tables))

Estimates by District’s Single-race Black: 24,313 Single-race Black: 49.6%
expert Dr. Jonathan (no error margin provided) (no error margin provided)
Rodden 49,009

(Deft-FFSD C, Thl. 1 Any-part Black: 24,994 Any-part Black: 51.0%

(p- 3)) (no error margin provided) (no error margin provided)

1. 2010 Decennial Census

a) Total population according to the 2010 Decennial Census
The U.S. Census Bureau measures thé pofaulation of each jusdiction in the United
States every ten years through the Decennial@@en&ccording to the 2010 Decennial Census,
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the District has a totalgpulation of 68,663, with an arpart Black population of 36,967
(53.84%), and a white population of 29,581 (43.08%@)int Stip.{ 13.

The boundaries of FFSD as recorded by the @eBsireau are slightly larger than the
boundaries of FFSD as recordedtbg St. Louis BOEC. For this reason, the most accurate way
to count the population is by addi together the populations oktindividual census blocks that
comprise the District as rexted by the St. Louis BOEC. (Calating the FFSD population in
this manner has a net effect of there being 3&&ifgoersons within the voting district than as
recorded by the Census BuréaBLTF-44,Cooper Decl. | 13.

b) Voting-age population accordirtg the 2010 Decennial Census

The voting-age population (“VAP”) of a jurisdion includes all individuals age 18 and
over. See, e.gGordon TestimonyTrial Tr. vol. 1, 137:1-10. Té02010 Decennial Census is the
most recent “complete count” ofdWAP of a jurisdiction. PLTF-45;ooperSuppl. Decl. July
2, 2015, 11 3, Gee also Rodden Testimonmyial Tr. vol. 5, 160:13-17.

According to the 2010 Decennial Census, tittal VAP in the District is 50,771, of
whom 24,466 (48.19%) are any-part Bla2k;030 (47.33%) are silggrace Black; and 24,852
(48.95%) are non-Hispanic single-race whideint Stip.f 13. There are 1,324 (1.93% of the
total population) Latinos in ehDistrict, of whom 824 (1.62%f the VAP) are voting-aged.

Joint Stip.q7 13, 16.

In 2010, there were only 386 more Non-Hispamhite voters than AP Black voters in

the District. Joint Stip 114. Non-Hispanic white voters weret a majority in the District in

2010. Instead, they held a slight plurality of 0.7636int Stip 113. A plurality is the largest

® This discrepancy, although the Plaintiffs’ expert demographer described it as “unusual,” has icarsigmipact
on the demographics in the Decennial Census couneditrict, as the percentage point differences by race
between the two geographic definitions are under one tenth of a percent. PlOdegdr Decl. | 13;see also
Cooper Testimonyfrial Tr. vol. 1, 188:13-189:4.
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group of voters.Rodden Testimonyol. V, 19:2-3.

2. The American Community Survey or “ACS” Data

a) Characteristics of the American Community Survey

In addition to the Decennial Census, @ensus Bureau publishes one- and five-year
estimates, and previously published three-year estirhafggmpulation demographics based on
the American Community Survey. The ACS is a rolling sample survey based on responses from
one in about forty persons on an annual baknt Stip.J 21;see also Cooper Testimgriyial
Tr. vol. 1, 202:13-203:4.

“A Compass for Understanding and Using Aroen Community Survey Data,” issued
by the United States Census Bureau, statdse ACS is a nationwide, continuous survey
designed to provide communities with reliabled timely demographic, housing, social and
economic data every year.” PLTF-133, p.1. The Census Bureau sgiciports “age” and
“race” in the ACS.ld. According to the Census Bureau, theee-year ACS data is available for
populations greater than 20,00@d. at 3. It is more precise than the one-year ACS, more current
than the five-year ACS, and it has a Ergample size than the one-year AQ&. The District’s
population was 68,663 according to the 2010 Decennial Census and 66,758 according to the
2011 - 2013 ACSJoint Stip.116, 123.

Because ACS population estimates are based on a sample, they are subject to sampling
bias,i.e., error margins or confidence interval®int Stip.{ 22;Gordon TestimonyTrial Tr.
vol. 1, 135:9-21Cooper TestimonyTrial Tr. vol. 1, 202:13—-203:4ee alsdloint Stip.{ 24,
2011-2013 3-Year ACS Table B01001: Sex by Age, FFSD; PLTkdidon Resp.at 1. All
ACS population estimates are published with margins of ereweth on a 90 percent confidence

level.” PLTF-136, ACS Offte, U.S. Census Burealimerican Community Survey Multiyear

® Three-year ACS estimates were discontinued after the 2011-2013 pliodStip.{ 21.

12



Accuracy of the DateSept. 24, 2014, at 11. This mearat threader can be 90 percent
confident that the true value lies withirethonfidence interval provided by the ACSee
Engstrom Testimonyrial Tr. vol. 4, 14:12-23. ACS error m@ans are larger for smaller sample
sizes, smaller geographic units, and smallenalgraphic groups within geographic arebse
Gordon Testiomonyfrial Tr. vol. 1, 135:2-8, 174:19-175:2Bngstrom Testimonyrial Tr. vol.

4, 71:1-72:6Rodden Testimonyrial Tr.vol. 5, 164:5-20.

Statisticians routinely employ a rule otuithb that when the error margins of two
population estimates overlap, th&eo statistically significardifference between those two
numbers.See Gordon Testimonyrial Tr. vol. 1, 135:22-136:@&ordon testifying that “if
you’re comparing two numbers and the confideintervals overlap, then there’s no statistical
significance between those two numsél'here’s no basis for claing that one number is bigger
than the other, because the supposed difference between the numbers is completely swallowed
by the margin of error as reported by ACSRpdden Testimonyrial Tr. vol. 5, 6:17-7:6.

The Census Bureau cautions that ACS dataeatimates and recommends that users turn
to other Census products for population countécludes a similar waing on the top of every
ACS population table it providesSeePLTF-132, U.S. Census Buredlpmparing ACS Data
July 14, 2015 (“Use numbers from the 2010 Censubtain counts of the population and their
basic characteristics (sex, age, racapinic origin, and homeowner statusJdint Stip.{ 24,

2011 — 2013 3-Year ACS Table B01001: Sex by Age, FEE8B;also Gordon Testimoriyjal

Tr.vol. 1, 157:17-20 (“I would not draw consions about voting-ageopulation based on the

ACS because it's not designed for that purpose, for a threshold of the population, and because
the margins of error are too wideil), at 133:24-134:21Cooper Testimonyirial Tr. vol. 1

203:9-17.

13



b) VAP demographics in FFSD as estimated by the ACS
The 2011-2013 ACS estimates for Sex by Age by Veteran Status for the Civilian

Population 18 Years and Over in FFSD are as follows:

Ferguson-Florissant School District, Missouri

African- Margin of 9% of AA Total [Vhite, Not Margin of 6 of NHW
American Error (+/-) Hispanic Error (+/-) Total
Total: 04,313 1,513 100.0% 03,242 1,413 100.0%

Veteran 2,380 NC 9.8% 2,728 NC 11.7%

Nonveteran | 21,933 INC 90.29% | 20,514 INC l88.39%

Male: 9,582 loae 39.4% | 11,033 870 a7 5%

181t0 64 years: | 8,358 lo54 |34.4% | 8,499 l826 36.6%
Veteran 1,371 377 5.6% 1,051 072 4.5%

Nonveteran | 6,987 869 28.7% 7,448 748 32.0%

65 years and over| 1,224 291 5.0% 2,534 363 10.9%
Veteran 755 261 3.1% 1,593 262 6.9%
Nonveteran 469 190 1.9% 941 b71 4.0%

Female: 14,731 1,029 60.6% 12,209 808 52.5%

1810 64 years: | 12,879 978 53.0% 8,348 669 35.9%
Veteran 240 153 1.0% 66 49 0.3%

Nonveteran | 12,639 957 52.0% 8,282 b61 35.6%

65 years and over} 1,852 367 7.6% 3,861 534 16.6%
Veteran 14 23 0.1% 18 28 0.1%

Nonveteran | 1,838 370 |7.6% 3,843 535 16.5%

Source: U.S. Census Bureau, 220113 American Community Survey

PLTF-44,Cooper Decl.at Ex. D, p. 29 of 46.

According to the 2011-2013 three-year A@% VAP in the District is 49,672oint
Stip.{ 28. The 2011-2013 ACS estimates that thglesirace white VAP (including Hispanic
whites) is 23,740, or 47.24% of the DistricVaP, and the non-Hispanic white VAP is 23,242,
or 46.78% of the District's VAPJoint Stip.{ 25. According tohe 2011-2013 ACS, there are
an estimated 1,315 (1.97%) single-race individualsFSD who identify as neither Black nor

white, 85 of whom identify as American Indian Alaska Native; 544 of whom identify as
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Asian; and 686 of whom identify as “some other racgee Joint Stig 23 (table); PLTF-30,
2011-2013 3-Year ACS Table C02003: Detailed Race, FFSD; PLTGetdlpn Resp.at 2.

The 2011-2013 ACS estimates that the FFSD single-race Black VAP is 24,313, or 48.94% of the
District’'s VAP. Joint Stip.{ 25. The margin of error fothe 2011-2013 ACS estimate for the
single-race Black VAP is}%513, meaning that the 2011-2013 ACS estimates that the single-

race Black VAP could be as low 38,800 or as high as 25,826. PLTF-@épper Decl.at Ex.

D, p. 29 of 46.

Unlike the Decennial Census, the ACS doespublish estimates for the “AP Black”
category or estimate the margin of error assediatith the AP Black fraction of the VARoint
Stip. 11 25, 26see also Gordon Testimonisial Tr. vol. 1, 136:5-12. As a result, the 2011—
2013 three-year ACS estimates do estiablish to a degree of sstital significance that the
single-race Black VAP has growvsince the 2010 CensuRodden Testimonyrial Tr.vol. 5,
177:1-21.

The 2010 Census totals for single-race Bl&® is 24,030, which falls well within the
margin of error for the 2011-2013 ACS estinfatethe single-race Black VAP of 22,800 to
25,826. In other words, according to the 201-RACS estimate, the single-race Black VAP
could be as small as 22,800, whiclheiss tharthe 2010 Census count.

Comparing population sizes estimated by the 2011-20133\@&lone, the confidence
intervals for the single-race Black VAP atid non-Hispanic white VAP overlap. The 2011-
2013 ACS survey estimates state with 90%adety that the single-race BVAP is between
22,800 and 25,826 and that the single-race nonadispvhite VAP is between 21,829 and
24,655. PLTF-44Cooper Decl.at Ex. D, p. 29 of 46. Because these confidence intervals

overlap, the 2011-2013 ACS estimatesnot establish to a degree of statistical significance

15



that the single-race Black VAP is greatearitthe non-Hispanic white VAP within FFS[3ee

PLTF-41,Gordon Respat 1-2;seeDeft-FFSD CSupplemental Report of Jonathan Rodden &

Jowei Chen: Assessment of Rl#fs’ Redistricting Proposalsiuly 2, 2015 (Rodden

Redistricting Rep), 1 7; see also generally Gordon Testimoimgial Tr. vol. 1, 134:22—-136:12.
Additionally, the Black and white VAP estinest from the ACS are independent of one

another. As a result, it ot appropriate to assume tlaaty sampling bias in the two

numbers “will work in the same directionGordon TestimonyTrial Tr. vol. 1, 175:15-20.

3. The District's population estimates

a) Calculating an AP Black VAP figufeom the 2011-2013 ACS estimates

Although the 2011-2013 ACS estimates do notudelan estimate of the AP Black
VAP, the District’s expert, Dr. Jonathan Roddedterapted to extrapolate that figure, which he
estimated as 51.0% of the FFSD VAP. Deft-FFSIR@Jden Redistricting Redbl. 1 (p. 3).
Dr. Rodden came to this figure by dividing the n@mbf individuals who identified as two or
more races with no-part Africaamerican (632) by those who id#fred as two or more races
with some-part African American (1,564), tatelenine the ratio of individuals in the 2011-2013
ACS that identify as any-part African American. Then Dr. Rodden applied the same ratio for
individuals that identify as angart African Americarin the total population to the number of
voting-age individuals identéd in the 2011-2013 ACS.

Dr. Rodden calculated that the total number of voters tleatifgt as any-part Black was
24,994, which according to Dr. Rodden is 51% of the District’'s voiRoslden Testimony/ol.
V, 15:23-16:16; DEF Ex. C, Table 1. However, Rodden did not use the total VAP of the
FFSD as estimated by the 2011-2013 ACS, which leads him to inflate his calculation of the
percentage of the VAP in FFSD that i8k. The 2011-2013 ACS estimates the total VAP for
the District as 49,67%eelJoint Stip.{ 28, but because Dr. Rodden excludes persons reporting
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two or more races, he underreportstthtal VAP of the District as 49,00%5eeDeft-FFSD C,
Rodden Redistricting Refdlf 5-6, Thl. 1 (p. 3). When the correct denominator for the total VAP
of the District is used (49,679, as repotgdhe ACS), the single-race Black VAP is 48.9%
(24,313 / 49,679) of the total VAP and the anytjgdack VAP (as estimated by Dr. Rodden)
should be 50.3% (24,994 / 49,679) of the total VAIRe id. Joint Stip. 28.

b) Demographic trends in the Fergus-Florissant School District

Dr. Rodden also created lingarojections from the theeyear ACS estimates to
demonstrate a trend of steady growth inAffiecan American population in FFSD since 2000.
Rodden ReporDEF-A, Figure 3. To project thisend, Dr. Rodden plotted the average
population estimates from the midpoint yeafafr sets of ACS tiee-year estimates, 2008—
2010, 2009-2011, 2010-2012, and 2011-2013, and extended that line into 2015. DEF-A,
Rodden Rep{T 12-13, Fig. 3 (p. 65ee also Rodden Testimoilyial Tr. vol. 5, 160:2-7.

Dr. Rodden attributes most of the differemcelemographics to a decline in the white
population. SeeDEF-A, Figure 3Rodden Testimonyrial Tr. vol. 5, 8:15-9:9. Plaintiffs’
expert Dr. Gordon corroboratesathrend, stating, “Rodden and Irag substantially on the basic
demographic trends. The district is in thalgtiof an ongoing racial transition marked by white
flight to the outer suburbsSince 2000, the white populationtbe Ferguson-Florissant School
District (FFSD) has fallen by almost h&§0,000 to 28,160) while the black population has
grown steadily. And, there isssark disparity in population age, with the share of the
African-American population muchdter among school-age resident&bdrdon Rebuttal
Report PLTF-41, p. 1Rodden Testimonyrial Tr. vol. 5, 11:4-12.

Dr. Rodden testified that trends in thding-age population in the District mirror the
District’s overall population trendfRodden Testimonyrial Tr. vol. 4, 213:18-23. Dr. Rodden
testified that the trend is due in part to tieenographic differences between African Americans
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and whites. The white population is consideraidtier than the Africadmerican population, as
African American families tend the younger. In the 2010 Decennial Census, there was a large
number of African Americans dhe cusp of turning 18, wheretheere were far fewer in that
category for whitesRodden Testimony/ol. 1V, 214: 1-17. Dr. Gordon corroborates that

finding in his report.Gordon Supplemental ReppRLTF-41, Figure 1: Enroliment in FESD by

Race, 1991-2014.

Based on his trend analysis, Dr. Rodden taded that African American voters, who
were at near parity with white voters at thee of the 2010 Census, are now a majority of the
District’'s VAP. Rodden Testimonyrial Tr. vol. 5, 8:3—-13:17Rodden Testimonyrial Tr. vol.
4, 214:25-215:12; DEF-X,Share of Voting-Age Populatidn.

4. Impediments to voting faced by African Americans in FFSD

The population that can vote amy given election is a subs#tthe VAP because the VAP
includes some individuals who are old enoughidte, but who cannot vote for some other
reason.See, e.gGordon TestimonyTrial Tr. vol. 1, 136:23-141:13; PLTF-4Gpordon Resp.at
2. Impediments that may prevent or hinderipaldar groups from exercising their voting rights
include felony disenfranchisement, the la¢khomeownership, and other socioeconomic
indicators that are barriets registration.

a) Felony disenfranchisement

In Missouri, individuals whare part of the VAP but who are imprisoned, or who are on
probation or parole as part thieir sentence for commission ofedony, are not eligible to vote.
Gordon TestimonyTrial Tr. vol. 1, 136:23-141:13; PLTF-4Gordon Resp.at 2;see also
RSMo. 88 115.133, 115.195; 561.026; Mo. Const. art. 8, 8 2. About one-third of the
approximately 106,000 Missourians who have lostrtght to vote are serving a sentence in a
state prison.Gordon TestimonyTrial Tr. vol. 1, 163:21-164:2. The remaining more than two-
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thirds, or 75,000, are held in local jail, oveaeturned to their home communities on probation
or parole.ld.

In Missouri, the rate of felony disenfranchisent for the populatioas a whole is 2.32%
of VAP. Gordon TestimonyTrial Tr. vol. 1, 139:10-17; PLTF-4Gordon Resp.at 2. The rate
of felony disenfranchisement for the African Arican population is almost triple the overall
statewide rate, at 6.88%sordon TestimonyTrial Tr. vol. 1,139:10-17; PLTF-41Gordon
Resp. at 2.

Dr. Colin Gordon, a historian and tenured pretestestified on behalf of Plaintiffs on
the effect of felony disenfranchisement in FFSD. Gordon is nationally recognized as an
expert in urban histongpecifically in the histgr of development, decline, residential patterns,
and segregation in the St. Louis metropolitan afeeTrial Tr. vol. 1, 87:4-94:23; PLTF-40,
Colin Gordon,Segregation and Uneven Development ie&er St. Louis, St. Louis County, and
the Ferguson-Florissant School Distridflay 26, 2015 (Gordon Rep), at 62 (Gordon CV);
PLTF-42, Colin GordonMapping Decline: St. Louis anddh~ate of the American Cify. of
Penn. Press 2008).

Dr. Gordon testified that, although there israported data specific to FFSD showing
felony disenfranchisement rates by race, onereasonably concludeat, in FFSD, African
Americans are disenfranchised due to a craintonviction at higherates than whitesSee
Gordon TestimonyTrial Tr. vol. 1, 138:3-4, 165:1-6. DGordon noted the large racial
disparities statewide in felony disenfrarsgment rates, and also noted that felony
disenfranchisement rates are gailg higher in urban areas thatsewhere. Trial Tr. vol. 1,
138:5-19. Based on these facts, and “given wieaknow about patterns of policing in North

County in the wake of the Department oftitesreport after FergusonDr. Gordon opined that
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“an application of the [statewide] African-Amean rate [of disenfrechisement] to voting-
eligible African Americans in Ferguson-Florissarduld be a conservative estimate of the rate
of disenfranchisement [amordrican Americans there].d.

Although Dr. Gordon did not pride District-specific flony disenfranchisement
testimony, | find Dr. Gordon'’s testimony regangl the applicabilityof the statewide
disenfranchisement rate to the District creddoel | find that AfricalAmericans in FFSD are
disproportionately affected bylémy disenfranchisement as coanpd to non-Hispanic whites.
However, because there are no prisons in thei€ist would not be apropriate to conclude
that the same percent of Africdmericans who are disenfranchisetatewide applies equally to
the District. Dr. Gordon testiftethat approximately one-thiaf the disenfranchised population
is located in prisons. As a result, only twadls of Dr. Gordon’s estiated rate of 6.88% of
African American felony disenfranchisemehbsld be applied to the FFSD population, a rate of
approximately 4.59%.

b) Voter registration

In Missouri, individuals who &rpart of the VAP but who fail to register by the operative
election registration deadline—which is 27 dag$ore a given election—cannot vote in that
election. RSMo. 88 115.135, 115.139; Mo. Const. art. 8Ma2?re v. Reed775 S.W.2d 951,
955-56 (Mo. banc 1989). Additionally, individis who are part of the VAP and who are
registered to vote, but who then move frone jurisdiction to another before an election
registration deadline, cannot vartethat election unless they-register at thir new address
before that deadlineSeeRSMo. 88 115.275, 115.277, 115.135; Mo. Const. art. 8, § 2. Other
restrictions may occur, for example, to miduals who are part of the VAP but who mavighin
a jurisdiction. These individuatan change their address oedilon Day, but only at their new
polling place or the central polling locationtbe county, and not ateir old polling place.
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RSMo. 88 115.135.1-3, 115.165. Additionally, individualso move from one jurisdiction to
another after an election regetion deadline cannebte for local offices in that election.
RSMo. 88 115.275.4, 115.277.4.

There is undisputed evidence from the Ceraw®au that single-race African Americans
in Missouri register to votat a lower rate (67.1%) thaon-Hispanic whites (72.2%Kimball
TestimonyTrial Tr. vol. 2, 119:14-18Trial Tr. vol. 3, 41:6-10 (samedee alsdPLTF-63,
Reported Voting and Registration, by Sex, Rand,Hispanic Origin, foStates (Nov. 2014)
(Ex. 5 to Rodden Dep., Aug. 20, 2Q18)7;Rodden Testimonyrial Tr.vol. 5, 71:1-4, 147:12-
16.

Plaintiffs, however, did ngtroduce any statistical lence showing the voter
registration rates of African Americamd white voters within the DistricRodden Testimony
Trial Tr. vol. 5, 70:24-71:4Kimball TestimonyTrial Tr. vol. 2, 185:6-9Gordon Testimony
Trial Tr. vol. 1, 173:16-24. Because Plaintiffsl diot provide any such evidence, the District
argues that Plaintiffs have failéal meet their burden in estahing a statistically significant
difference in voter registratn rates in the District.

Moreover, according to the District, the evidesbews that there Igtle to no difference
in registration rates between African Amerisamd whites in FFSD. Tsupport this argument,
the District’'s expert, Dr. Rodden, analyzed vdtenout in the District Dr. Rodden examined
voter turnout by race using two methods: Ecalabinference and sttarplots for the 2012-2015

elections.Rodden ReporDEF-A, Figure 5, 6. Based on tleesnalyses, Dr. Rodden concluded

" Kimball testified to citizen voting-age population (“CVARegistration rates by race, not voting-age population
(“VAP") registration rates by raceSeeTrial Tr. vol. 2, 116:20-117:15. The figures are similar for single-race
African Americans and non-Hispanic wigtander both measures; the VAP rates as reported above are 67.1 percent
and 72.2 percent, respectively, while the CVAPsae 67.9 percent and 73ércent, respectivelygee id. PLTF-

63, Reported Voting and Registration, by Sex, Race, and Hispanic OdgiStates (Nov. 2014) (Ex. 5 to Dep. of
Jonathan Rodden, Aug. 20, 2015 6.
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that there was “not much of a relationshimay relationship here beégn turnout and African-
American share,” particatly in 2012, 2013, and 2014Rodden Testimonyrial Tr. vol. 5,
77:11-78:3. Rodden did note thhere was evidence of a slight difference in turnout in 2011
and a significant differgce in turnout in 2015ld. at 77:18-78:3.

Turnout, however, is different from regation. Dr. Rodden’s calilations of turnout
merely measure turnout ratesalready registered voterdBecause Dr. Rodden did not first
examine or determine voter registration ratesaayg, his conclusions regarding turnout merely
suggest, at best, that turnouthe polls is substantially similavithin the registered voter
population. Rodden Testimonyfrial Tr. vol. 5, 146:23-25. As a result, Dr. Rodden’s analysis
does not inform the inquiry into weltther initial registration rates aas disparate in FFSD as they
are throughout Missouri, nor doeoitercome the Plaintiff's evehce that some difference in
registration rates exists.

| find that there is sufficient édence in the record to conclude that African Americans in
FFSD are likely registered to woat a lower rate than whitesidents. Neither party produced
statistical evidence regardingethioter-registration gap in FFSD particular. However, FFSD
experiences substantial racii$éparities along a range sbcioeconomic factorsSee, e.g., infra
Section 11.B.4(c). These dispaes tend to correlate with loweggistration rates, a proposition
with which the District’'sown expert concurredSee Rodden Testimofiyjal Tr.vol. 5, 117:14—
118:1. Additionally, there is no credible evidenaesuggest that the statide gap disappears in
FFSD. As aresult, it is reasonaldd conclude that the statewidisparities in registration rates
are similar to those in the District.

Accordingly, based on the ciibte testimony of Plaintiffsexperts regarding statewide

disparities in registration rateadithe existence of other raciasparities in FFSD that are likely
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to impact voter registration rates, | find that A& Americans in FFSD register to vote at a rate
lower than non-Hispanic whites.

c) Homeownership

Homeownership is a strong predictd voting in Iacal elections.Kimball Testimony
Trial Tr. vol. 2, 147:17-24. Dr. Gordon testifiitht individuals who do not own their homes
experience residential instabilignd move more frequently thwomeowners, which impacts the
ability to efficiently and eféctively register and voteSeeTrial Tr. vol. 1, 173:7-14; 130:21-
313:1;see alsdHudson Testimonyfrial Tr. vol. 4, 90:10-91:1Xkupraat Section I1.B.4(b).

Within FFSD, African Americans own their homes at a significantly lower rate than
whites. Gordon TestimonyTrial Tr. vol. 1, 173:7-11. In FFSD, the homeownership rate among
African American residents is 50.7%, which ismnthan 30 percentage points lower than the
homeownership rate among whites (82.8%d).at174:7-9; 176:11-13%ee alsd’LTF-45,
Cooper Suppl. Deglf 17 (reporting that the FFSE&frican American homeownership rate as
estimated by ACS has dropped fréiPb6 to 50.7% since the 2005-2007 ACS).

Based on the credible testimoofyPlaintiffs’ experts, | ind that the lower rate of
homeownership among African Ameaits in FFSD, as comparedwbite residents, contributes
to the depressed levels of voter registrain the African Anerican community.

DISCUSSION

lll. GINGLES |

A. Gingles| Legal Standards
To satisfy the requirements of tl@@nglesl precondition, Plaintiffs must show that
African Americans in the Digtt are “sufficiently largeand geographically compact to
constitute a majority in single-member district.’'Gingles 478 U.S. at 50. This straightforward
threshold requirement is satisfied by the dorabf an illustrative plan containing a single-
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member district in which Black voters cditiste a bare majority of the VAPSee Batrtlett v.
Strickland 556 U.S. 1, 18 (2009) (stating tl@ainglesl asks a simple threshold question:
whether the protected group\afters can make up “more than 50 percent of the voting-age
population in the relevant geographic area?”). HEFBupreme Court [at thetage] requires only
a simple majority of eligible voters in the singtember district. The court may consider, at the
remedialstage, what type of remedy is possible..But this difficulty should not impede the
judge at the liability stagyof the proceedings.Bone Shirt v. Hazeltinet61 F.3d 1011, 1019
(8th Cir. 2006) (Bone Shirt IT) (alteration in original) (quotindickinson v. Ind. State Election
Bd., 933 F.2d 497, 503 (7th Cir. 1991)).

The plan must also (1) satisfy the grexson, one vote constitonal requirements,e.,
approximate population equalityrass all districts in the plasee Abrams v. Johnsds21 U.S.
74, 98 (1997); and (2) be composed of geogaghlyi compact districts that comply with
traditional redistricting principles, includingontiguity; minimizing the splits of counties,
municipalities, and precinctszcognizing communities of imest; and avoiding multimember
districts,see idat 92(“[Section] 2 compactness inquiry shduake into account ‘traditional
districting principles such amaintaining communities of inteseand traditional boundaries.”)
(citation omitted)Bone Shirt 1) 461 F.3d at 1019, and state andmty districting requirements,
see Voinovich v. Quilteb07 U.S. 146, 156 (1993) (in arefavoting and apportionment,
“federal courts are bound to respect the Stateschoices unless those choices contravene
federal requirements”).

B. Gingles| Findings of Fact
Mr. William Cooper, Plaintiffs’ expert demogpher, testified at trial. Since 1986, Mr.

Cooper has prepared redistricting plansapproximately 700 jurisdictions. PLTF-4dooper
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Decl, at Ex. A;see Cooper Testimonigrial Tr. vol. 1, 179:23-180:8estifying that he has
drawn statewide plans in approxitely forty states, but his mafocus is on local jurisdictions).
Since 2011, he has prepared more than 150 retiistyiplans for local jusdictions using the
2010 Decennial Census. PLTF-£&hoper Decl.at Ex. A.

Mr. Cooper’s election plans have been precleared and/or adopted in state or local
jurisdictions on at least ten occasiond. Illustrative or proposed plans created by Mr. Cooper
have also been ordered adopted as Sectiem2dies by the District of South DakoteBiane
Shirt v. Hazeltine387 F. Supp. 2d 1035 (D.S.D. 200&if,d, 461 F.3d 1011 (8th Cir. 2006), and
by the Eastern District of WashingtonMontes v. City of Yakim&o. 12-CV-3108 TORE.D.
Wash. Feb. 17, 2015). Over the course of his cawreCooper has testified at trial as an expert
witness on redistricting and demographics irf&teral voting rights cases and been deposed or
entered declarations in an adalital 33 voting rights cases. PLTF-&hoper Decl.at Ex. A.

He has never been deemed unqualified to proexghert testimony. Triar. vol. 1, 181:3-5.

Mr. Cooper drew two illustrativeeven-district plans on behalf Plaintiffs to show that
it is possible to create at least one subdistrict in which African Americans are a majority of the
VAP. Joint Stip.{ 36; PLTF-44Cooper Decl. 11 38-57. In each oféhtwo illustrative plans
drawn by Mr. Cooper, there are fadistricts in which Blacks areraajority of the VAP. PLTF-
44,Cooper Decl. 1 38-57. Mr. Cooper used generally accepted demographic methods for
creating the two illustrative plan$ee Joint Stiph{ 37, 39, 40, 44, 45, 47; PLTF-42hoper
Decl, 11 38, 39-42, 43-46, 51, Fig. 10 (p. 23), 55, Fig. 12 (p.Q&)per TestimonyTrial Tr.
vol. 1, 181:16-185:8, 188:9-12.

For each of Plaintiffs’ illusative plans, all parts.é., census blocks) of each component

election district are connectedsatme point with the rest tfie district, so each component
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district is contiguousJoint Stip.q 49; PLTF-44Cooper Decl.J 60;Cooper Testimonyfrial
Tr.vol. 1, 182:3-4Gordon Testimonylr. vol. 1, 127:8-10.

The “compactness” of a district can be mead using the Reock test, which compares
the shape of a district to a circle, consideieede the most compact shape possible. The
illustrative plans’ Reock scores show the congurelection districts arcompact. PLTF-44,
Cooper Decl. 11 58 n.11, 59Cooper TestimonyTrial Tr. vol. 1, 195:7-20.

In Plaintiffs’ lllustrative Plan 1, three tfie 96 precincts in thBistrict are split by
district boundaries with a few additional preztmsplit by 2010 Census blocks, but no census
blocks are split by district boundaries. Public sch@oé balanced across all seven districts with
each district having two to five Bools. Based on the addresses, at the time of election, of the
individuals who were Board membetsthe time of trial, PLTF-44Zooper Decl. at Ex. E-7,

Ex. F-7 (addresses), three incuenks are paired in Distri@ and two in District 7.Joint Stip.1
46; PLTF-44 Cooper Decl. 11 51-53Cooper Testimonyfrial Tr. vol. 1, 193:13-14, 195:2-6,
199:3-6, 199:23-200:5.

In Plaintiffs’ lllustrative Plan 2, nine of tH#6 precincts in the District are split by district
boundaries with a few additional precincts spjit2010 Census blocks, but no census blocks are
split by district boundaries. Public schools arkabeed across all seven districts with each
district having two to four $mols. Based on the addressdghe time of election, of the
individuals who were Board membeatsthe time of trial, PLTF-44Zooper Decl. at Ex. E-7,

Ex. F-7 (addresses), two incumbents who residaisirict 2 are paired, but no other incumbents
are paired.Joint Stip.{ 48; PLTF-44Cooper Decl. {1 55-57. Because two incumbents live
within the same Census block, there is no wagré&v single-member districts that will separate

those incumbents while also complying with traditional redistricting princifes Cooper
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Testimony rial Tr. vol. 1, 197:4-11.

Plaintiffs’ illustrative plans use the 2010 Decennial Census total population for the
apportionment baseSee Joint Stif] 43;PLTF-44,Cooper Declf 40. Mr. Cooper’s testimony
that illustrative plans must be drawn from ecennial Census data, rather than the ACS
estimates, was credible because it is undispizidonly the Decennial Census data goes down
to the census block level. Because the ACS aa¢ report census block-level data, it does not
allow a demographer to avoid splitting cesmdlocks, making it is impossible to measure
precisely the population ia given voting district.SeeTrial Tr. vol. 1, 200:2-5, 203:5-204:17;
see alsdRSMo. § 1.100.1; Trial Tr. vol. 1, 192:17-194:25.

The addresses of the individuals who werentoers of the Board at the time of trial are
all within the municipalities of Ferguson aRtbrissant, which together make up about two-
thirds of the Diglct spatially. SeePLTF-44,Cooper Decl. at Ex. E-7, Ex. F-7TCooper
TestimonyTrial Tr. vol. 1, 197:21-198:3lt is undisputed that no awent Board member resided
in Berkeley, Kinloch, Cool Valley, or Normds, which are more predominantly African
American areas of the DistricEee Cooper Testimoriial Tr. vol. 1, 198:1-7.

C. Gingles| Conclusions of Law

| conclude that Plaintiffs have establisi@&ihglesl, i.e., that the African American
population in the District is “sufficiently laegand geographically compact to constitute a
majority in a single-member districtGingles 478 U.S. at 50. Plaintiffs’ expert demographer,
William Cooper, presented two illustrative plansihich Black voters constitute a majority of
the VAP in not just one but four of seven districts.

As described above, Mr. Cooper is a recognequert demographer in the context of § 2

analysis. For the very first time at trial, thesiict objected to Mr. Goper being an expert. |
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overrule this objection and conde that Mr. Cooper qualifies as expert demographer and
Plaintiffs have established by a preponderandbetvidence that his testimony is admissible.
See Daubert v. Merrell Dow Pharms., In809 U.S. 579, 592 & n.10 (citing Rule 104(a))
(1993); Fed. R. Evid. 703ge alsd”ls.’ Post-Trial Br. at 2-4l also find that Mr. Cooper’s
testimony is reliable, and that Mr. Cooper tedtifeeedibly to the data and methodology used to
develop Plaintiffs’ two illustrative plansAs a result, Plaintiffs have established by a
preponderance of the evidence that his testimony is admisBibiléaert 509 U.S. at 592 & n.10
(citing Rule 104(a)).

1. Plaintiffs’ illustrative plans complwith constitutional requirements

Mr. Cooper’s illustrative plans comply with one-person, one-vote constitutional
requirements because they properly apportiomiktict’s total population across the districts
with minor deviationj.e., total population deviatns of less than 10%&venwel v. Abbattl 36
S. Ct. 1120, 1124, 194 L. Ed. 2d 291 (20M8)ite v. Regested12 U.S. 755, 764 (1973)
(holding that plans with total g&tion of less than 10% presptively comply with one person,
one vote). The plans also comply with traditiomalistricting principlesncluding contiguity,
compactness, appropriate population-size dewviat keeping censusdaks together, and
incumbency protection. The District did not presentevigience to contradi@ither that these
plans include majority-Black single-member didsior that the plans comply with constitutional
requirements and redistting principles.

2. Gingles | does not reguweran effectiveness analysis

The District argues th&laintiffs’ illustrative plans dmot provide an effective remedy.

In fact, the District contends that the implenagion of either of Plaintiffs’ illustrative single-
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member district plans will impede, rather than improve, African American voters’ ability to
effectively elect candidates ofdin choice in FFSD Board electiohs.

Ginglesl, however, only asks a simple threshgluestion: whether ¢hprotected group of
voters can make up “more than 50 percerthefvoting-age populath in the relevant
geographic area?Bartlett v. Strickland556 U.S. 1, 18 (2009). “[T]he Supreme Court [at this
stage] requires only a simple majority of eligiblaters in the single-merebdistrict. The court
may consider, at theemedialstage, what type of remedygsssible . . . . But this difficulty
should not impede the judge at the ilié§pstage of the proceedingsBone Shirt v. Hazeltine
461 F.3d 1011, 1019 (8th Cir. 2006B¢(ne Shirt IT) (alteration in origirl) (internal quotation
omitted). As a result, the District’s predicticaisout the ultimate effectiveness of Plaintiffs’

illustrative single-member district plans is irrelevant to@neglesl! threshold determination.

3. Plaintiffs’ claim is not barred because thie size of the African American voting-
age population

The District also argues thBtaintiffs have not satisfie@ingles| because African
Americans purportedly constitute a majority of the VAP in FFSD, and therefore already possess
an opportunity to elect their preferred cantikdaunder the existing at-large system. This
argument fails for several reasons.

As an initial matter, this argument is irrelevant becdsisglesl requires no additional

analysis of the demographicstbg District or the illustrafie plan districts beyond a showing

® The District argues the plans are ineffective becauseaif Americans are now the jodty groupin FFSD and

are geographically dispersed, which Bistrict argues means they are the group that benefits the most from an at-
large system. The District also argues that the lllustrative Plans dexiivef because thegreate candidate

recruiting problems. Because | fititht the District’s population estines cannot overcontbe presumptive

validity of the Decennial Census, amg, stated above, because a detatiun about what #nmost effective

remedy is is inappropriate at this stage, this argument fails. | will, however, consider such arguments at the remedy
phase.
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that African Americans in the District areuféiciently large and gegraphically compact to
constitute a majority i single-member districtGingles 478 U.S. at 50.

Moreover, even if this argnent were relevant to th@inglesl inquiry, it is unpersuasive
for two reasons. First, the Digtt has not provided reliabbata sufficient to overcome the
presumptive validity of the 2010 Decennial Censusich indicates thafrican Americans are
a minority of the FFSD VAP and outnumbered by whit8ee Valdespino v. Alamo Heights
Indep. Sch. Dist168 F.3d 848, 853-54 (5th Cir. 1998nited States v. Vill. of Port Chester
704 F. Supp. 2d 411, 439 (S.D.N.Y. 2010). Second, #\Biack residents were to constitute a
bare majority of the VAP in FFSD, vote diluti@laims may go forward where, as here, the
racial minority group in questidmas suffered a history of disenination that inhibits their
participation in the political process, such tthey are disadvantagég an at-large electoral
arrangementSeePope 687 F.3d at 575 n.&ingman Park Civic Ass'n v. William848 F.3d
1033, 1041 (D.C. Cir. 2003Meek v. Metro. Dade Cty908 F.2d 1540, 1545-46 (11th Cir.
1990);Monroe v. City of Woodvillé881 F.2d 1327, 1332-33 (5th Cir. 1989).

a) African Americans do not currentlpgstitute a majority of FFSD’s VAP

The Decennial Census population data ésappropriate metric by which to determine
the demographics of FFSD’s VAP. The Decen@iahsus is a full count of the nation’s entire
population every ten years and provides an@atewand completeoant of FFSD’s population
and demographicsSeeEvenwel v. AbbattLl36 S. Ct. 1120, 1140-41, 194 L. Ed. 2d 291 (2016)
(Alito, J., concurring in judgmd). According to the 2010 Census, African Americans are
neither a majority nor a plurality of the total VAP of the District.

Courts consider Decennial Census data “presumptively accuf@ee.'Valdespino v.
Alamo Heights Indep. Sch. Dist68 F.3d 848, 853-54 (5th Cir. 1998ited States v. Vill. of
Port Chester704 F. Supp. 2d 411, 439 (S.D.N.Y. 2010). aA®sult, courtsesolving Voting
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Rights Act claims in the Eighth fGuit regularly rely on Decennial Census data for determining
the demographics of a jurisdictidnSee, e.gHarvell v. Blytheville Sch. Dist. No, 31 F.3d
1382, 1385 n.1 (8th Cir. 1995}jay v. Bd. of Educ. of St. LouB0 F.3d 1357, 1359 (8th Cir.
1996) (‘Clay I1I"); African Am. Voting Rights Legal Def. Fund, Inc. v. Vi84 F.3d 1345, 1347-
48 (8th Cir. 1995)Jeffers v. Beeh&95 F. Supp. 2d 920, 925-26 (E.D. Ark. 20BY)ne Shirt v.
Hazeltine 336 F. Supp. 2d 976, 983 (D.S.D. 2008dte Shirt’).

Courts presume the continued accuracy efrtlost recent Decennial Census figures
absent a party meeting the fan of proving otherwiseSeeMcNeil v. Springfield Park Dist
851 F.2d 937, 946 (7th Cir. 1988). To show thate has been a sudnstial population shift
rendering the actual count of the Decennial Cedats inaccurate, the party challenging the use
of the Census data must “thoroughly docunjéctianged populatiofigures with “a high
degree of accuracy,” a showing that most‘clear, cogent and convincingPerez v. Pasadena
Indep. Sch. Dist958 F. Supp. 1196, 1210 (S.D. Tex. 1997) (citation omitsgtil, 165 F.3d
368 (5th Cir. 1999)Vill. of Port Chester704 F. Supp. 2d at 439ee also Kirpatrick v. Preisler
394 U.S. 526, 535 (1969).

The District presents three sets of dat thargues should hesed to determine the
Black VAP: (1) 2011-2013 3-year American Coomity Survey (“ACS”) population estimates,
(2) Dr. Rodden’s estimates of the “any palack” VAP, and (3) Dr. Rodden’s population
projections based on his trendafyrsis. As explained belowpne of these data sets are
sufficient to overcome the presumptive accuraicthe 2010 Decennial Census count, which

states that Blacks are a minoritf/the VAP in the District.

® Missouri state law also requires the use of DecennialuSatata to determine “thgopulation . . . for the purpose
of representation.3eeRSMo. § 1.100.1 (“The population of any political subdivision of the state for the purpose of
representation . . . is determined on the basis daglig@revious decennial census of the United States.”).
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i. The 2011-2013 ACS estimates

The ACS publishes no data that overesrthe presumptive validity of the 2010
Decennial Census’s count of the Black VAP ia District. As an initial matter, there is no
information published by the ACS that, on @#s¢, indicates that African Americans are a
majority of the VAP in the DistrictAlthough the 2011-2013 ACS population estimates for the
District suggest that single-race African Americans may now be a plurality of the VAP in the
District at 48.9%, they do not showattsingle-race African Americans arenajority of the
VAP. And the ACS reports no estimate for thecpatage of the VAP in the FFSD that is “any
part” Black.

But even considering the ACS estimates efgmgle-race Black VAP in the District, it is
crucial to recognize that the margins of eiirothe 2011-2013 ACS for the District’'s VAP are
too wide to establish that the demograploicthe FFSD population have substantially changed
since 2010. The ACS provides a population estiméteonly a sufficient degree of certainty to
say that the actual number is within a paracwubnge. Because ACS population estimates are
based on a sample, and not a complete count like the Decennial Census, they are subject to
sampling biasi.e., error margins or confidence intervalShe Census Bureau itself cautions
against using ACS estimates rather than the eakCensus complete count to determine the
population of a given geographic aréa.

Here, the 2011-2013 ACS estimates fail to dstalwvith statisticaconfidence that the
single-race Black VAP has groviarger than the white VAP in the District. The 2011-2013

ACS survey estimates state with 90% certaihat the single-race BVAP is between 22,800 and

1 The danger of using ACS estimates to determine the population has proven to be well founded. Befdde the 201
Decennial Census count, ACS estimates predicted thaitthef(St. Louis had gaineith population after 60 years

of decline, only to discover at the 2010 Decennial Ceosuat that the population had declined by approximately
30,000 residentssordon TestimonyTrial Tr. vol. 1, 136:13-22.
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25,826 and that the single-race non-Hisparhde VAP is between 21,829 and 24,655. As
estimated by the 2011-2013 ACS, the margirsar for the single-ige BVAP and white VAP
overlap, which means that the difference i thvo population figures not statistically
significant. See Gordon Testimonyrial Tr. vol. 1, 135:22-136:2.

In fact, given the margins of error, t8611-2013 ACS estimates do mestablish that the
Black VAP of the Districhas substantially changed since 2010. The 2011-2013 ACS survey
estimates state with 90% certainty ttreg single-race Black VAP is between 22,800 and
25,8265 a margin of error thahcludesthe Decennial Census sieglace Black VAP count of
24,030. Put another way, according to the AG&fidence interval, the single-race Black VAP
could be as small as 22,800, which is actualbgthan the 2010 Census estimate of 24,030. As a
result, given the large margin of error, the nresent three-year ACStanate of the District’s
single-race Black VAP is not statistically dingjuishable from the single-race Black VAP
reported by the Decennial Censi®&ee Rodden Testimgniyrial Tr. vol. 5, 177:5-21. And the
ACS estimated change in the single-race H@panic white VAP is not substantfal.

Accordingly, because the error marginghe 2011-2013 ACS are too large to constitute
statistically significant evidence that the Bla¢kP outnumbers the white VAP in the District,
or that the demographics in the District haubstantially changed sia 2010, the District has
failed to meet its burden of proving with “cleaogent and convincing” evidence, and to a “high
degree of accuracy,” that there has been aautisl population shift reretting the actual count

of the 2010 Decennial Census data inaccuratk that | should ject the 2010 Decennial

" The 2011-2013 ACS estimates the single-race Black VAP of FFSD as 24,313, a difference of 283 people from the
2010 Census count of 24,030. The margin of error for the ACS estimate is +1,513. PIOdéegdr Decl. at Ex.
D, p. 29 of 46.

2 The 2011-2013 ACS estimatibst the single-race non-Hispic white VAP of FFSD is 23,242, a difference of
1,610 people from the 2010 Census count of 24,852. The margin of error for the AGBeeistini,413. PLTF-44,
Cooper Decl.at Ex. D, p. 29 of 46. The decrease in théaMAP since the 2010 Census cannot be accurately
documented as more than 197 people.
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Census’s count of African Americans as |#smn a majority of the District's VAPPerez v.
Pasadena Indep. Sch. Dis958 F. Supp. 1196, 1210 (S.D. Tex. 1997) (citation omitstiyl,
165 F.3d 368 (5th Cir. 1999).

ii. The District's population estimate$ the any-part Black VAP

As noted above, the ACS reports thatnaist, single-race African Americans are
estimated to be a plurality but not a majoofythe District's VAP. Accordingly, there are no
published government data stating that Afridganericans—including individuals who are two
or more races and “some part” Black—are the nitgjof the VAP. Theonly figures that even
purport to show that African Americans are garigy of the District’'s VAP are Dr. Rodden’s
estimates of the number of voting-age ndiuals in FFSD who are “any-part” BlaclSee
Rodden Testimonyyial Tr. vol. 5, 174:9-15. These estites, however, suffer from three
limitations that diminish their reliability, leading nbe find that these estimates are not sufficient
to overcome the presumptive accuratyhe 2010 Decennial Census.

First, Dr. Rodden’s calculations are based orSAdata, which, for the reasons discussed
above, cannot overcome the Decennial Cengussumptively accurate complete count.

Secondin his estimate of the number of multeeaindividuals in FFSD who are any-part
Black and 18 years of age or older, Bodden cannot report any error margRegdden
TestimonyTrial Tr. vol. 5, 170:2-8, which renders tlastimate inconsistent with generally
accepted professional standards in political seien@hen making estimates, the smaller the
survey sample, the larger thea@rmargin. Here, the ACS survey samples only about 2% of the
total population.See Gordon Testimonirial Tr. vol. 1, 133:18-134:5. Dr. Rodden’s attempt to
produce an estimate of the any-part Black VAIFRED entailed extrapolating from a tiny slice
of that 2% sample.e., mixed-race individuals who are pdtack and live within FFSD)See
Gordon TestimonyTrial Tr. vol. 1, 136:5-12. Although DRodden described his calculations
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here as relatively simple, the expert demogrephethe Census Buredeclined to publish
estimates for the category of any-part Bléwkthe VAP of FFSD in the 2011-2013 three-year
ACS. See id.174:9-15. Notably, other courts have desdl to use sources of population data
that do not contain the relevant VAP figuré3f. Blytheville 71 F.3d at 1385 n.1 (using 1980,
rather 1990, Census figures because the panabdlidave “the relevant voting-age populations”
from the 1990 Census before it).

Third, Dr. Rodden’s estimates tend to overaate the District’'s Black VAP. For
instance, Dr. Rodden excludes persons reportingptwaore races from the District’s full VAP
in his calculations, thereby using a smatlenominator and overstating the Black VAP
proportion of the population. Dr. Rodden also doetsuse the BOEC’s FFSD boundaries in his
population estimates, because the ACS does notdadract data, and tlexact geographic area
of BOEC and the corresponding pagtibn cannot be reproduce8eeCooper Report at I 13.

Accordingly, | find that Dr. Rodden’s callations estimating the AP Black VAP based
on the 2011-2013 ACS are insufficient to overcome the presumptive accuracy of the 2010
Decennial Census’s count of the AP Black VAP in the District.

iii. The District's trend analysisnd population projections

Next, in an attempt to determine the VARthe District by race in 2015, Dr. Rodden
created a linear projection by gdiog the average population esti@sfrom the midpoint year of
four sets of ACS three-year estimates, 2008-2010, 2009-2011, 2010-2012, and 2014e€2013;
DEF-A, Rodden Repf1 12-13, Fig. 3 (p. 6).

As Dr. Rodden credibly testified, treftides are an acceptable practice among social

scientists.Rodden Testimonyrial Tr. vol. 5, 10: 12-17. And Dr. Rodden demonstrates an

3 This methodology is questionable since multiyear ACS data is weighted and averaged over tinus, “ind th
cannot be used as a proxy fopoint-in-time sample” and does not represent the midpoint or endpoint of that
multiyear period.
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undeniable trend in his report, showing tha &frican American poputeon has been growing
steadily since 2000 and the white popiolathas been decreasing rapidRgodden ReporDEF-
A, Figure 3;Rodden Testimonyrial Tr. vol. 5, 8:15-9:9see alsdsordon Rebuttal Repqrt
PLTF-41, p. 1 (corroborating Rodden’s findings).

Overall, however, Dr. Rodden’s lingarojection of FFSD’8/AP population by race
does not provide the legally required clear, ciger convincing evidese that has a high degree
of accuracy necessary to overcome the presumativeracy of the Decennial Census. First, Dr.
Rodden’s calculations apgecisely the kind of “analyses trae [] too inaccurate to serve as a
basis for changing the basisaainducting elections” that coutttave repeatedly rejected.
Benavidez v. Irving Indep. Sch. Di€90 F. Supp. 2d 451, 459 (N.D. Tex. 2010) (citation
omitted) (rejecting expert’s pjected population estimate baseduncertain ACS estimates as
“correspondingly unreliable”Perez 958 F. Supp. at 1212-18¢e alsdixon, 412 F. Supp. at
1041 (rejecting estimates prepared by the NatiBlenning Data Corporation as insufficient
proof that the Decennial Censifigures are not the best eeiice of the current population).

Second, Dr. Rodden’s calculations were baseACS estimates, but the Census Bureau
warns against using uncertain ACS estimatgwoject population fovard. Moreover, Dr.
Rodden does not provide margins of error fargrojections, which prevents the Court from
determining whether an estimated populatioangje since 2010 is a substantial change
rendering the 2010 population count obsol&@ee McNejl851 F.2d 937, 946 (1988) (even if
Census data does not reflect present populatecigaly, it does not geiire courts to use a
different data setPerez 958 F. Supp. at 1212-13.

In addition, Dr. Rodden’s trend analysis damt address factors that might affect

demographic change in the Distrand impede voting. For example, property ownership and the
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housing market can affect migration into or outheff District and imptiate voting rights. Local
events, including the high profile events in kesgn the past two yearsay affect residents’
decisions to move to or remain in the distri8ee Cooper Testimonigial Tr. vol. 1, 205:14-24
(testifying that the Michael Browincident in Ferguson “couldave completely changed the
trend line” and “[tlhere’sho way to know how that may affefctture population changes in the
school district.”)*

As aresult, | find that Dr. Rodden’s treadalysis does not overcome the presumptive
validity of the 2010 Decennial Census, and | actieptDecennial Census figures as the data
upon which to assess Plaintiffs’ dilution claim, under which African Americans remain a
minority of the VAP.

b) No preclusion even if African Americans were a majority of the VAP

Finally, even if | were to find that AfricaAmericans constitute a majority of the
District’'s VAP, that would not béhe end of the analigs Racial minorities do not suddenly lose
the broad protections of the VRA at the montéat they surpass 50% of a jurisdiction’s VAP.
A racial minority group that is a bare majordya jurisdiction’s VAPmay still suffer from
actionable vote dilution where its members hswiered from a historgf discrimination and
persistent socioeconomic inequagithat hinder their participatiam the political process, such
that they remain disadvantaged by a traditional at-large electoral arrangement or other unequally
open political processes.

A “racial minority,” as it is used in the § Dwtext, refers not to a numerical minority, but
rather to members of a protected class. Seé&fisubsection (a), prohibits voting practices that

result in an abridgement of the right to vota ‘account of race or coldr52 U.S.C. § 10301(a).

4 Moreover, Dr. Rodden anchored his linear projectionért8»09” population estimates. Dr. Rodden’s projection
would have an entirely different slope had he decided to draw the projection line withglatarigein a different
year. Dep. of Jonathan RoddeAug. 20, 2015 (Rodden Dep), 113:23-114:16.
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Subsection (b) establishes a violation of §théf political processes are not equally open to
“members of a class of citizens protected by eatisn (a),” and uses “embers of a protected
class” two other times in treubsection. 52 U.S.C. § 10301(l§jinglesstates that § 2(a)
concerns “member[s] of a peated class of racial and language minorities.” 478 U.S. &e43;
alsoSalas v. Sw. Tex. Junior Coll. Dis264 F.2d 1542, 1548 (5th Cir. 1992) (“The Act was
aimed at measures that dilute the voting stiten§groups because of their race, not their
numerical inferiority.”);id. at 1547 (noting that “thplain text of [§ 2 of the VRA], as affirmed
by case law, makes clear that the Act is conackwith protecting the mindy in its capacity as
a national racial or language group,” not in itsam@ty as a numerical miniby in any particular
jurisdiction). And theéAct’s legislative history makes cletirat Congress passed the law to
effectuate the guarantees of the Fifteenth Adnggnt and remedy “the systematic exclusion of
[Black people] from the polls #t characterizes certain regiafghis Nation.” H. Rep. No. 89-
439, 1965 U.S.C.C.A.N. 2437, 2440. As a resultataninorities may maiain VRA protection
even if they reach a bare nurneal majority of a jurisdiction.

Indeed, the Supreme Court has made cledr‘thmay be possible for a citizen voting-
age majority to lack readlectoral opportunity.”League of United Latin Am. Citizens v. Perry
548 U.S. 399, 428 (2006).Consistent with this Supren@ourt guidance, four of the five
Courts of Appeals that hawensidered this question (t&econd, Fifth, Eleventh, and D.C.
Circuits) have rejected thger serule prohibiting vote dilution @ims where a racial minority
constitutes a numerical majority of a jurisdictid®ee Kingman Park Civic Ass’'n v. Williams

348 F.3d 1033, 1041 (D.C. Cir. 2003) (“Vote dilutioniols must be assessed in light of the

15 Bartlett v. Stricklangd556 U.S. 1 (2009), is not to the contraBartlett stands for the proposition that a racial

minority must have a population over 50% to have an “opportunity to elect,” but does not say that 50% of the VAP
is sufficient to elect a minority-prefed candidate in every instance, sthtdit claims are barred once a minority

group becomes 50.1% of a jurisdiction’s VAP.
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demographic and political context, and it is conceivable that minority voters might have less
opportunity . . . to elect representatives oftisbibice even where they remain an absolute
majority in a contested voting district(internal quotation marks and citation omitteldpnroe
v. City of Woodville881 F.2d 1327, 1332-33 (5th Cir. 1989) (“Unimpeachable authority from
[the Fifth Circuit] has rejected amer serule that a racial minority that is a majority in a
political subdivision cannaxperience vote dilution.”ert. denied498 U.S. 822 (1990}
Meek v. Metro. Dade Cty908 F.2d 1540, 1545-46 (11th Cir. 1990) (holding that a claim
brought by minority voters who constitute a nuice majority could be viable due to
“functional effect” of existing sysim, and that the district court “properly rejected the county’s
contention thaGinglescould not apply at all ia setting where the Ndratin White bloc did not
constitute a majority of the total populationPope v. Cty. of Albany87 F.3d 565, 575 n.8 (2d
Cir. 2012) (approvingly citingalass conclusion that majority-mority vote dilution claims are
not barred as a matter of la¥f).

Additionally, courts have found 2 liability where a racial minority group comprised a
majority or near-majority othe jurisdiction’s populationSee, e.gMartin v. Allain, 658 F.
Supp. 1183, 1188-91, 1204-05 (S.D. Miss. 1987) (fin@irkgviolations incertain at-large,
multimember districts with majidy Black populations and BVAPsYnited States v. Dallas Cty.
Comm’n 636 F. Supp. 704, 710 (S.D. Ala. 1986)dfng at-large system for county
commissioners violated § 2 wigeBlacks comprised 49.8% of the VAP, an almost 5% increase

from four years prior)Windy Boy v. Cty. of Big Hor%47 F. Supp. 1002, 1004, 1023 (D. Mont.

18 See also Sala964 F.2d at 1547.

" Only the Fourth Circuit has appliedper serule precluding & 2 claim by a numerical majorit§gee Smith v.
Brunswick Cty. Bd. of Supervisp@34 F.2d 1393, 1401 (4th Cir. 1993) (holding that if minority voters “have the
numbers necessary to win and members of the grougdleveed equal access to the polls, it cannot be rationally
maintained that the vote is diluted”). The Fourth Gitsulecision barring the plairfts’ claim arose in a vastly

different context, where African Ameans constituted a supermajority of the relevant districts’ VAP (60%) and had
a consistently higher turnout rate than white vot&wse idat 1400-02.
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1986) (finding 8 2 violation where Americamdians comprised 46.2% of the population and
whites 52.1%),Jordan v. City of Greenwop899 F. Supp. 397, 400, 404-05 (N.D. Miss. 1984)
(finding 8§ 2 violation where Blacks constitut8@% of the total population and 46.2% of the
VAP); N.A.A.C.P. v. Gadsden Cty. Sch.,Bx91 F.2d 978, 980, 983 (11th Cir. 1982) (finding at-
large system had effect of diluting Black voting power where African Americans constituted a
majority of the population and ové®.36% of the regtered voters).

Indeed, courts in the Eighth Circuit hanszognized in crafting remedial plans that
minority voters often require more than a bare miurakmajority in order to elect their preferred
candidates.See Smith v. Clintee87 F. Supp. 1361, 1362 (E.D. Ark. 1988) (three-judge court),
affd mem, 488 U.S. 988 (1988%ee id.at 1363 (ordering Board to implement plaintiffs’ plan
providing for single-member majority-Black distriwith a 60.55% BVAP to “give blacks a fair
opportunity to elect the candidatetbeir choice . . . and help @vadicate the effect of the dual-
member, at-large system on participatby blacks in the political process8ge also Bone Shirt
II, 461 F.3d at 1023 (applying 65% minority popigiatas a “guideline” to consider in
fashioning remedial relief and correctly considgriurnout rate and inctbency in formulating
a districting plan).

As a result, even if African Americans wexdare majority of the VAP, Plaintiffs’ claim
would not be barreger se

c) There is evidence that African Angans lack an equal opportunity to

elect their preferred candidatestine District, even if they are just
over 50% of the VAP.

In addition to finding there is nper sebar to Plaintiffs’ claim, | also conclude that even
if the AP BVAP in FFSD were a slight numerical majority of the population, Plaintiffs’ claim in
this case would still succeed because a range@beconomic and political factors negatively
impact their ability to effectively participate in the electoral process.
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A local appraisal of FFSDséeinfra in Section I1V.B.3 (regardinthe existence of racially
polarized voting), and Seot V.B. (regarding the histimal and ongoing effects of
discrimination)), demonstrates precisely why plee serule urged by the Digtt would frustrate
the purpose of § 2: it is clear thaidting in the District is raeily polarized ad Black-preferred
candidates have a much lower rate of successwihite-preferred candités, which indicates
that, regardless of the precise size of Black VABh@District, the existig at-large arrangement
dilutes Black voting power.

Critically, a range of ongoing disparities hinddrican Americans’ present ability to
participate equally in school board electio®ee supraSection 11.B.4. Members of the African
American community in FFSD are historicatlisadvantaged and fatnctional barriers to
electoral participation as result of the ongoing socioeconoreftects of discrimination, as well
as electoral processes thatpmactice, favor the status quBee infra Sections V.B; V.F. These
barriers have likely lead to decreased rateggistration and turno@mong African Americans
in FFSD. See supr&ection Il.4;see alsdPLTF-49, Rebuttal Report of David Kimball, July 2,
2015 (“Kimball Rebuttal”), at 6 (during the laste contested eledns, African American
turnout has been lower tharhite turnout four times).

Importantly, “Low minority turnout does not militate against finding a Section 2 violation
.. .. Instead, ‘low voter taput has often been considethd resultof the minority’s inability to
effectively participate inhe political process.United States v. City of Euc|i@80 F. Supp. 2d
584, 604 (N.D. Ohio 2008) (citinglytheville 71 F.3d at 1388) (emphasis in originage also
Benavidez v. City of Irvingg38 F. Supp. 2d 709, 725 (200Bpgstrom Testimonylrial Tr. vol.
4,82:8-11. Where, as in FFSD, many African-Aiten voters believe their diluted votes are

futile in electing their candidates of choicentout may remain low. But registration and
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turnout rates often improve once a cdimtls and remedies the 8§ 2 violatio8ee, e.g., City of
Irving, 638 F. Supp. 2d at 729jll. of Port Chester704 F. Supp. 2d at 451.

As a result, even if the any-part Black VARre slightly over 50% of the VAP, there is
no evidence that such a distinction makes atfonal difference in terms of how the political
processes operate to the detrimaErfrican Americans in FFSDUnder the facts of this case, a
bare numerical majority of the VAP is insuifent to translate into meaningful electoral
opportunity. Seel_.eague of United Latin Am. Citizens v. PeB4%8 U.S. 399, 428 (2006) (“it
may be possible for a citizen voting-age migyaio lack real electoral opportunity”).

For all of these reasons, | conclufiat Plaintiffs have establish&inglesl.

IV. GINGLES 11 AND llI
A. Ginglesll and Ill Legal Standards

TogetherGinglesll andGingleslll ask first, whether African American and white voters
tend to “vote differently,i.e., whether there is racially-polarized votir@gingles 478 U.S. at 53
n.21; and second, whether the candidates prefeyr@&lack voters “usually” lose to candidates
preferred by white voter&lytheville 71 F.3d at 1385.

Ginglesll is satisfiedwhere the minority group igolitically cohesive.See Gingles478
U.S. at 51, 56. Cohesiveness exists whegdaificant number of minority group members
usually vote for the same candidateBghe Shirt I] 461 F.3d at 1025 (citation omitted), and can
be established by demonstrating thestnce of racially polarized votinge., “a consistent
relationship between [the] race of the voter Hraway in which the voter votes, or to put it
differently, where black voters amdhite voters vote differently,Gingles 478 U.S. at 53 n.21
(alteration in original) (citations and intedrguotation marks omitted). This “consistent
relationship” does not require completely divergent racial preferences, d3ifiglesstandard
presupposes the existence of crossover votidgrikins v. Red Claydbsol. Sch. Dist. Bd. of

42



Educ, 4 F.3d 1103, 1123 (3d Cir. 1993geSanchez v. Colorad®7 F.3d 1303, 1319 (10th Cir.
1996) (same).

Gingleslll, meanwhile, is satisfied/here “the white majority vets sufficiently as a bloc
to enable it, in the absence of special circamsts, usually to defeat the minority’s preferred
candidate.”Blytheville 71 F.3d at 1385 (citinGingles 478 U.Sat 50-51). There iso
requirement that white voters have “an unbendingnalterable hostility” to minority-preferred
candidates such that treosandidates always losdenkins4 F.3d at 1123ee also Blytheville
71 F.3d at 1389 (marginal minority electosalccess “fitf[sprecisely in th&singlestest as to
whether the white majority does indeed vote suffityeas a bloc to enable it . . . usually to
defeat the minority’s preferred candidate”) (altenain origina) (citation and iternal quotation
marks omitted).

As the Supreme Court observed, “no singidetrinal test” applies to the thifgingles
factor because racial bloc voting can “vary adewy to a variety of factual circumstances.”
Gingles 478 U.S. at 57-58Gingleslll is determined through tee inquiries: (1)dentifying the
minority-preferred candidates; (2)sassing whether “the white majority vote as a bloc to defeat
the minority preferred candiate”; and (3) resolwng whether “there [were] special circumstances
such as the minority candidate running unoppgsedent when minority-preferred candidates
won.” Bone Shirt 1) 461 F.3d at 1020 (alterationaniginal) (citation omitted).

1. Relevant elections for aating Gingles Il and llI

Before a court can identify the minority-peered candidates, it must determine which
elections to analyze. Not all elemtis are equally probative in assesggigglesll and Ill. In
particular, contested electiohave much more probative valthan uncontested elections

because only if elections are held can the outsgonevide relevant information about the ability
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of Black voters to elect candidates of their choiSee Engstrom Testimoriyjal Tr. vol. 4,
45:22-46:10. Here, the 2005, 2007, 2008, and 201€@arisan FFSD were uncontested and
therefore they have littl® no probative value in th@inglespreconditions analysidd.; see
also Gingles478 U.S. at 57

Moreover, for purposes of analyzing Benglespreconditions, not all contested
elections have equal probative value. Maeent elections are gealy more probative Bone
Shirt Il, 461 F.3d at 1020-21. Additionally, “endogenous” electionssthose elections for the
offices at issue, here, the FFSD Board—areenpoobative than the results of “exogenous”
elections—e., contests for other offices,duas Congress or Presidedt; see also Clay 190
F.3d at 1362. While exogenous elections nalyirsform the inquiry, the Court need not
supplement endogenous election data wherkees there is sufficient evidence from
endogenous elections from whitthdiscern typical voting bekieor and usual resultsSee, e.q.
Westwego Citizens for Better Gov't v. City of Westw8@2 F.2d 1201, 1208 n.8 (5th Cir.
1989). Likewise, “interracial ettions are the best indicatafswhether the white majority
usually defeats the minority candidatBgne Shirt I} 461 F.3d at 1020-2%,because “[a]
system that works for minorities only in the afise of white opposition is a system that fails to
operate in accord with the lawBlytheville 71 F.3d at 1389-9@ee Jenkinst F.3d at 1128.
And finally, there is less probative value in an electihat is marked by special circumstances

that suggest that the electiondsvnot representative of theigal way in which the electoral

18 The Eleventh and the First Circuitgree that the uncontested successrofnority-preferred candidate is “not
probative of the ability of blacks to elect candidates of their chofakéw v. City of Rom&27 F.3d 1355, 1384
n.18 (11th Cir. 1997), and “reveal[s] little aboiuther minority cohesion or white bloc votingJho v. City of
Holyoke 72 F.3d 973, 988 (1st Cir. 1995).

¥ TheGinglesCourt relied exclusively on interracial legislative conteSise478 U.S. at 80-82. The Fifth, Ninth,
and Eleventh Circuits have also held that interracadtiEins are most probative of racially polarized votiSge
Citizens for a Better Gretna v. City of Gret&34 F.2d 496, 503-04 (5th Cir. 198Ryuiz v. City of Santa Marja
160 F.3d 543, 552-53 (9th Cir. 1998)ipper v. Smith39 F.3d 1494, 1540 (11th Cir. 1994).
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process functions.’Ruiz 160 F.3d at 557-58ee also Ginglegt78 U.S. at 75-7@lythevillg
71 F.3d at 1389.

2. Methods for identifying Blck-preferred candidates

To analyze whether Plaintiffs have ni&@hglesll and 1, the Cour must determine
whether Black voters have candidates of chao€, if so, identify thos candidates. This
requires courts to conduct “an intensely lamapraisal” that accutaly reflects voters’
preferencesGingles 478 U.S. at 78 (citation omitted).

Identifying Black voters’ candidas of choice is not a mecheal task. Rather, a court
must employ a contextual case-by-case amprtiaat, as required by the Eighth Circuit,
establishes, “the preferencesloé minority voters . . . on an eteam-specific basis, viewing all
the relevant circumstancesBlytheville 71 F.3d at 1386 (citingenkins 4 F.3d at 1126kee
also Collins v. City of Norfolk816 F.2d 932, 937 (4th Cir. 1987(llins I'). “There is no
blanket definition of ‘minority preferred candidate Clay II, 90 F.3d at 1361. Answering the
Ginglesll and Il threshold questions “typicallgquires a statistical and non-statistical
evaluation” of the voting bekli#r and election results ithe relevant electiondBone Shirt 1)
461 F.3d at 1020.

B. Gingles Il and Il Findings of Fact

1. Relevant elections

From 2000 through 2015, there have beegltescontested Board election¥oint Stip.
1 53. By statute, where the number of candidateshave filed for a Bard election equals the
number of seats to be electad, election is held, and the candemautomatically assume Board
member responsibilities. From 2000 thro@§i5, there were four such non-elections (2005,
2007, 2008, 2010)Joint Stip.7 54; RSMo. § 115.124.1.

The Plaintiffs’ expert Dr. Engstrom agakd the elections from 2011 through 2015. Dr.
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Engstrom focused on the 2011 to 2015 elections betwmusanted to anatg at least two three-
vote, three-seat elections and becausedieyfear period immediately preceding 2011 saw no
contested interracialections. InThornburg v. Gingles478 U.S. 30 (1986), the Supreme Court
found an analysis of threeegtions to be sufficientSee also Engstrom Testimoiyial Tr. vol.
4, 17:5-18:4. Like the Court did aingles Dr. Engstrom focused on endogenous interracial
contested elections.

The District’'s expert Dr. Rodden analyzeaich of the past twelve contested Board
elections. Joint Stip.J 55;see also Engstrom Testimofiyial Tr. vol. 4, 11:15-25Rodden
TestimonyTrial Tr. vol. 5, 36:22-37:5.

2. Methods for identifying Blck-preferred candidates

In the multi-seat contests at issue here, the identification of minority-preferred candidates
is complex. Because a voter can cast more than one vote, minority voters may (but will not
necessarily) have a second {loird) candidate of choiceSee Engstrom Testimoriyjal Tr. vol.
4,18:18-19:16. A critical questiongth, is how to identify whetheninority voters in fact have
a second or third candidatedfoice in a given election.

a) Ecological Inference analysis

Both Dr. Engstrom and Dr. Rodden analyEét5D Board elections using Gary King's
Ecological Inference (“EI") procedureloint Stip.{{ 55-56; PLTF-52, Engstrom Rep., 11 15-39,
Thbl. 1 (pp. 17-19); PLTF-53, Rebuttal ReportRi€hard L. Engstrom, July 2, 2015 (“Engstrom
Rebuttal”), Tbls. 1-5 (pp. 10-13Rodden Testimonyfrial Tr. vol. 5, 36:22-37:5.

El is used widely by expert witnessesassessing racially paiaed voting in voting
rights cases. It was developed subsequethtetd).S. Supreme Court’s 1986 decisiosingles
for the explicit purpose of improving estimati#fscandidate prefences between or among
groups of votersSeeJoint Stip.J 59. EIl provides estimate§the true value of a group’s

46



support of a candidate, i.e., taetual percent of votes cast by African American voters for a
candidate. This estimate igpressed in terms of a point @séite and confidence interval.
Engstrom Testimonyrial Tr. vol. 4, 14:1-15:23. The poiestimate is the value that is closest
to the true value as one can gethwthe data, or statistically thest estimate of true valudéd. at
14:24-15:10.

The confidence interval is a measure of uncertailtyat 14:11-15:23. It provides a
range of estimates around the point estimateaqotblitical scientistsan establish with 95%
confidence that the true value (the candistdt®sel of support) isvithin that rangeJoint Stip.{
57; PLTF-52, Engstrom Rep., T Ehgstrom Testimonyrial Tr. vol. 4, 14:13-23. A statistical
estimate with a 95% degree of confidence empllbgdevel of statistical certainty that is
consistent with generally accepted standards for El in the field of political science, and is
consistent with peer-review stamda for research in that fieldloint Stip.{ 58;Engstrom
Testimony Trial Tr. vol. 4, 14:13-23, 15:24-16:Rodden Testimonyrial Tr. vol. 5, 151:13-16.

El estimates must include a confidence interval to determine whether the difference in the
estimated support among candidates caroheidered statistically significanEngstrom
Testimony Trial Tr. vol. 4, 16:2-12Rodden Testimonyrial Tr. vol. 5, 154:2-21. As a “rule of
thumb,” when the point estimate for the leg€bupport for one candiate lies within the
confidence interval of support for another candidate cannot say thatdre is a statistically
significant difference between the two candidateéseEngstrom Testimonyirial Tr. vol. 4,
18:8-17, 19:4-16Rodden Testimonyrial Tr. vol. 5, 154:2-11.

b) Homogenous-precinct analysis

Homogenous-precinct analysisasother tool that can beagsto confirm the existence
and extent of racially polarized votingengstrom Testimonyfrial Tr. vol. 4, 12:15-21.
Although El is a superior tool for racial polzation analysis, homogenoepsecinct analysis may
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be a helpful supplement to EI when there areyr@ecincts in a particular area with similar
proportions of African Amecan and white adultsld. Homogenous-precinct analysis examines
the few but highly segregatedegincts and therefore “reducascertainty in estimating voting
behavior of each racial groupKimball Rebuttahkt 4, n.3.

c) Top-ranked candidate approach

Dr. Rodden used two methods for identifyingéit-preferred candidatethe top-ranked
candidate approach, in which tdentified only the cadidate whose point estimate indicated the
highest level of support amongdgk voters; and the point estimate approach, in which he
identified the candidates whose point estimates indicated theshye second-highest
estimated levels of support among Black voters iwo-seat contestand the highest, second-
highest, and third-highest estimaleslels of support among Black eo$ in three-seat contests.
See Rodden Testimgdyial Tr. vol. 5, 38:24—-40:14.

The top-ranked candidate approach idergifaly a single Black-preferred candidate in
each election; it does not consider the possititiat minority voters have clear second- and
third-choice candidates in multi-seat elections} @also does not account for relative levels of
support for each candidate among Black voteesitng the single candidate with the highest
estimated level of support among Black voterthasonly Black-preferred candidate, even if
another candidate received a subs#dly similar or even statistically indistinguishable level of
support from Black votersRodden Testimonyfrial Tr. vol. 5, 95:23-96:3; 97:5-17.

The following table summarizes the pmeésl candidates amongdk and white voters

using the top-ranked candidate approaebpectively, and their success rates:

48



The District’s Top-Ranked Candidate Approach
Election Black Voters White Voters
Top Choice Candidate Elected? Top Choice Candidate Elected?
2000 G. Thomas (B) Yes Hirsch (W) Yes
2001 ButlenB) No Garofala(W) Yes
2002 Grahan(B) Yes Fletchefw) Yes
2003 G. Thomas (B) Yes Knorr (W) Yes
2004 Van(B) No Garofalo(W) Yes
2006 G. Thomas (B) No Schroeder (W) Yes
2009 Knowles (W) Yes Schroeder (W) Yes
2011 Graham (B) No Martinez (W-H) Yes
2012 B. Morris (B) No Ebert (W) Yes
2013 HensoiiB) No Hogsheadw) Yes
2014 Paulette-Thurman (B) Yes Chabot (W) Yes
2015 Graves (B) Yes Ebert (W) Yes
Overall Success Rate: 6/12 Overall Success Rate: 12/12
Success Rate Last 10 Years:| 3/7 Success Rate Last 10 Years| 7/7
Success Rate Last 5 Years: | 2/5 Success Rate Last 5 Years: | 5/5

PLTF-75,Top-Ranked Candidate Approach Worksheet (Ex. 18 to Dep. of Jonathan Rodden, Aug. 20,
2015) Rodden Dep260:21-272:5.

According to Dr. Rodden’s top-ranked catatie approach, Black and white voters in
FFSD diverge in every election since 2000 in ®ohcandidate preference. In the twelve
contested elections from 2000 throu2015, Black voters and white votersverpreferred the
same candidate as their top choibant Stip.J] 189;Rodden Testimonyrial Tr. vol. 5, 100:1-6.

According to Dr. Rodden’s top-rankedncidate approach, Black and white voters
display a consistent preference for candidatas their own racial group. In the twelve
contested elections from 2000 through 2@&Mgrytop-ranked candidate among white voters was
white (twelve of twelve).See Joint Stipg{ 64, 71, 79, 88, 96, 103, 112, 119, 130, 138, 146, 167.
In the twelve contestedeaadtions from 2000 through 2015, all but one of the top-ranked
candidates among Black voters were Black (eleven of twelaint Stip.f 190. The only
election in which Black votergbp-ranked candidate was riglack was the 2009 election, which

featured no Black candidateSeeJoint Stip.{ 190.
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The top-ranked candidate appch also shows that Black-preferred candidates lose much
more frequently than do white-preferred candigati the twelve contested elections from 2000
through 2015, every top-ranked candidate among wbiters was elected (thwe of twelve), as
compared to six out of twelve topnked candidates among Black votefsint Stip.J 191.
In the five contested electionser the last five years €., from 2011 through 2015), every top-
ranked candidate among white voters was elected @iz of five), as compared to only two out
of five top-ranked candidates among Black votdaint Stip.{ 193.

d) Point estimate approach

Dr. Rodden’s point estimate approach considerandidate preferrafithey receive the
highest or second-highest (in ackseat election), or highest, sed-highest, or third-highest (in
a three-seat election) estimatevel of support from a grougd voters in a given election,
depending on the number of seats up for electiins approach does not consider relative
levels of support for each candidate among Afridarerican voters—for example, in a two-seat
election, the two candidates withe highest and second-highestimated levels of Black
support are both considered Blaadleferred candidates to the sadegree, even if one candidate
had a much lower level of supparnong Black voters than the other.

The point estimate approach also doescoosider overlapping confidence intervals
among candidates, meaning in comparing twalates, one could be considered Black-
preferred while the other is not simply becatsefirst candidate has a higher point estimate of
Black support, even if the twaandidates’ respective levelsBlack support are in fact
statistically indistincfrom one anotherSee, e.g Engstrom Testimon¥yrial Tr. vol. 4, 29:7—
30:2, 30:3-11, 32:22-33:12. Under the point egenagproach, Dr. Rodden identified the

following candidates as Black-preferred:
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Comparative Success Rates of Whiteand Black-Preferred Candidates:

The District’s Point Estimate Approach

Election Information | Black Voters White Voters

Year Seats | Candidates with Highest Number Candidates with Highest Number
Estimated Support Successful| Estimated Support Successful

2000 2 G. Thomas (B), Hirsch (W) 2 Hirsch (W), G. Thomas (B) 2

2001 2 Butler (B), Garofalo (W) 1 Garofalo (W), Hogshead (W) 2

2002 3 Graham (B), Butler (B), 2 Fletcher(W), Knorr (W), 2
Clark (W) Clark (W)

2003 2 G. Thomas (B), Knorr (W) 2 Knorr (W), Lentz (W) 1

2004 2 Van (B), McClendon(B) 0 Garofalo (W), Hogshead (W) 2

2006 2 G. Thomas (B), 0 Schroeder (W), Knowles (W) 2
Washington (B)

2009 2 Knowles (W), Schroeder (W) 2 Knowles (W), Schroeder (W) 2

2011 3 Graham (B), Hawkins (B), | O Martinez (W-H), P. Morris | 3
Clark (W) (W), Chabot (W)

2012 2 B. Morris (B), Schroeder (W) 1 Ebert (W), Schroeder (W 2

2013 2 Henson (B), Hogshead (W) 1 Brown (W), Hogshead (W) 2

2014 3 Paulette-Thurman (B), 1 P. Morris (W), Chabot (W), | 2
Johnson (B), Savala (B) Benz (W)

2015 2 Graves (B), Dameron (W) 1 Ebert (W), Graves (B) 2

Totals: 27 - 13/27 - 24127

Last 10 years| 16 -- 6/16 - 15/16

Last5years | 12 -- 4/12 -- 11/12

PLTF-69,Point Estimate Approach Worksheet (Ex. 12 to Dep. of Jonathan Rodden, Aug. 20,
2015) Rodden Dep.at 136:22 — 137:6, 356:19 — 357:9.

Applying the point estimate approach ralgefrequent divergence between Black and
white voters in FFSD in terms of candidate prefice, and also reveals voters’ consistent
preference for candidates from their own ragr@ups. Using this approach, white voters
preferred white candidates for 25 of the 27Itsgats up for election from 2000 to 2015 (93% of
the time), while Black voters preferred Blackndidates for 17 of th&7 seats up for election
(63% of the time).See Rodden Testimgriyial Tr. vol. 5, 107:11-17Black and white voters
preferred the same candidatedy one-third of the timeSeeDeft FFSD-A,Rodden Rep{ 45,

Fig. 8 (p. 25)see also generally idf 47-68Rodden Testimonyrial Tr. vol. 5, 107:18—

108:25%°

2 Overlapping preferences occurred thobecause the point-estimate approdekignated as Black-preferred six
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Under the point estimate approach, it is enicthat Black-preferred candidates are
usually defeated, while white-preferred cantikdausually win. Since 2000, 24 out of 27 white-
preferred candidates were el@t{88.9%), as compared 18 out of 27 Black-preferred
candidates (48.1%)See Rodden Testimgriyial Tr. vol. 5, 110:18-111:9. This gap in success
rates has grown in more recent years: durieddbt five years, 11 out of 12 white-preferred
candidates were elected (91.7%g,compared to 4 out of pPeferred candidates among Black
voters (33.3%).

3. Findings of fact concerningcially polarized voting

a) Dr. Engstrom’s testimony wasliable and highly credible

For the following reasons, | find that Dr. Ehgsn’s testimony was reliable and highly
credible, and I will adopt his findings concerning racially polarized voting.

Dr. Richard Engstrom is a political sciemqm®fessor and social science researcher at
Duke University with thirty years of expence related to electoral systems and minority
electoral participationDr. Engstrom is an expert in elecdbsystems, minority politics, racial
polarization analysis, @nstatistical methods related taia polarization analysis. More
specifically, he is a nati@lly recognized expert in the réaship between election systems and
the ability of minority voters to participafully in the political process and to elect
representatives of their cloa. Trial Tr. vol. 4, 6:21-25, 93—-10:3 (admitting Engstrom as
expert without objection)joint Stip § 56;Engstrom Testimonyfrial Tr. vol. 4, 5:4-10:3.

Dr. Engstrom has published a peer-rexed book on minority gaics and election

systems, and many peer-reviewed articleshe structure of ettoral contestsSeePLTF-52,

white candidates who were the secomdthird-choice among Black voteiSee suprgHirsch in 2000, Garofolo in
2001, Clark in 2002, Knorr in 2003, Schroeder in 2012, and Hogshead in 2013). In each of those six cases, the
white second- or third-choice candidatgho won, received substantiallystesupport from Black voters than the
Black top-ranked candidates, who lost.
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Engstrom Rep., at Appendix (CV). Dr. Engstrbas testified at triadr in depositions in
approximately 100 Voting Rights Act cases, inahgdas a court-appadied expert, a special
master, and on behalf of both plaintiffs andedelants, and he has never been deemed not
gualified as an expertSeeEngstrom Testimonyrial Tr. vol. 4, 5:6-9:22.

Dr. Engstrom’s El analysis was accurate, complete, and confirmed by similar outcomes
from Dr. Engstrom’s HP analysis, a®ll as Dr. Rodden’s El analysis.

Based on the EI analysis, Dr. Engstrom deteech for each of the five elections from
2011-2015 whether African American voters expresspkeference for a patilar candidate or
candidates and identified Black voters’ candidafeshoice. Dr. Engstrom’s focus on the last
five years of endogenous elections was appropnatee particular circumstances of FFSBee
Trial Tr. vol. 4, 17:3-18:4. The 2011-2015 ¢ieas are all recent, endogendtiand interracial
elections? and reviewing five contegdeslections satisfies the three elections threshold the
Supreme Court considered sufficien@imgles 478 U.S. at 61see alsdsingles 478 U.S. at 57
n.25. The five-year period also includes two threatsections, to allowhe Court at least two
observations of that particulatectoral context. Analysis tifie endogenous Board elections
from 2011 to 2015 is sufficient anghpropriate to determinegtDistrict’s liability.

Dr. Engstrom applied a case-by-case mefoodentifying candidates of choice of

Black voters. Evaluating Black-preferrechdidates on an electidmy-election basis, Dr.

L Because there is extensive datdenmmogenous” elections, the Court newd look to exogenous elections.
Although Defendants include exogenous election results hiées not performed racially polarized voting analyses
for these elections. The race of the candidate cannot be assumed to identify that casith@éatandidate of choice
for that racial groupBlythevillg 71 F.3d at 1386. The exogenous electloe® presented by Defendants are also
national, partisan elections, held in November, which do not provide useful informatiomalicateng local, non-
partisan, April school board elections.

22 There were no contested elections in 2010, 2008, or 2007. PFOF { 101. The election of 2009 had only white
candidates and as Dr. Engstrom explained, if Black vptefer Black candidates, atectoral system does not
provide equal opportunity if Bk voters cannot elect their top candidatefshoice if they are of the same race.
SeeTrial Tr. vol. 4, 19:17-20:10 (testimony of Richard Engstrasag, e.g.Blytheville 71 F.3d at 1389-90. To

find another contested interracial election before 2011, one would need to consider electieandeicaaie ago and
older {.e., 2006 and earlier).
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Engstrom identified eight candidates prefdrby Black voters between 2011 and 2015. He
identified a candidate as a Black-preferred carndiased on the three following principles. Dr.
Engstrom’s reliance on these three pipes was appropria@nd reliable.

First, Dr. Engstrom considered statisticallgrsficant differences itevels of support for
the candidates in characterizing a second- or third-place finisher among Black voters as a Black
candidate of choice. PLTF-52, Engstr&ap., 1 16 (2011); 1 20 (2012), T 24 (2013); 1 28
(2014); 7 34 (2015kee alsd] 17 (statistical sigrifance in 2011); 1 20 (dtstical significance
in 2012); 7 28 (statistical signifance in 2014); { 34 (sistical significancen 2015). When the
point estimate of one candidateanghin the confidence intervalf the other, Dr. Engstrom
testified that one cannot determine whichdidate received a high&vel of support.See
Engstrom Testimonyrial Tr. vol. 4, 16:2-12. Byansidering statistally significant
differences in levels of support, Dr. Engstréotiowed generally-accepted standards in social
science.

Second, a second- or third-choice candidat®isecessarily mindy-preferred if that
candidate received significantly lesgpport than the top-choice candidagee, e.g Engstrom
TestimonyTrial Tr. vol. 4, 18:5-21, 19:4-&ee also id26:2-20. Dr. Engstrom testified that
Black voters’ second- dhird-most-favored candidate shddde deemed a candidate of choice
only if he or she had at least approximatatg-thirds of the suppbof the most-favored
candidate.See, e.gNAACP v. City of Thomasvi|ld01 F. Supp. 2d 489, 498 & n.3 (M.D.N.C.
2005). As other courts have observed, anith@agacts of this case demonstrate, the
identification of a second- dhird-choice candidate, if angequires a detailed and nuanced
analysis. See, e.g., Lewis v. Alamance C92 F.3d 600, 614 (4th Cir. 199®);A.A.C.P. v. City

of Niagara Falls 65 F.3d 1002, 1017-19 (2d Cir. 199Bxkew 127 F.3d at 137%.A.A.C.P. v.
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City of Thomasville401 F. Supp. 2d at 498 & n.3.

Third, Dr. Engstrom testified that, wheretblear first-choiceandidate among Black
voters is a Black candidate who has lost, coumtsilsl be skeptical of attempts to characterize a
winning white candidate as a candidate of chofcminority voters, particularly where Black
voters show a preference for candetawithin their racial groupEngstrom Testimonyrial Tr.
Vol. 4, 19:20-20:15id., 30:12-23 (testifying to Blackoters’ preference in 2012y., 33:13-22
(testifying to Black voters’ preferences in 201$9e also, e.g., Collins 816 F.2d at 937 & n.6
(casting doubt on whether elected white cdatés who received some support from Black
voters could “be fairly considered as repréawes of the minority community” where those
candidates were elected oveaBik candidates who were cleathe most minority-preferred
candidates).

An electoral system does nmaiovide equal opportunity if Bck voters cannot elect their
top candidate(s) of choice and can only elestde preferred candidates, and only if they are
white. If Black voters prefer Black candidatdgy must have an opportunity to elect those
candidates See, e.gCollins |, 816 F.2d at 937 & n.&itizens for a Better Gretn®834 F.2d at
502;see alsAldasoro v. Kennersq®22 F. Supp. 339, 374 (S.D. Cal. 1995) (cittajlins v.
City of Norfolk 883 F.2d 1232, 1238 (4th Cir. 1989L¢llins 11")). “Ginglesaddresses not only
a group’s ability to elect a satftory candidate (that &scandidate for whortine minority voter
is willing to cast a vote), but theayrp’s ability to elect itpreferredcandidate.”Meek 908 F.2d
at 1547. In FFSD, “African Americans haveatly shown, through their voting behavior, a
preference to be represented on that Bbgrdfrican American candidates.” PLTF-32xpert
Report of Richard L. Engstrariviay 27, 2015 (Engstrom Rep), 1 43.

Notably, this principle does not assume thaeardidate is preferred because of their race.
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Blytheville 71 F.3d at 1386. Rather, it acknowledgeslguidance that, although the race of a
candidate is not dispositive, atectoral system does not trydyovide equal opportunity if Black
voters cannot elect members of their ayraup who are their clearly most-preferred
candidate(s), and can only elect lessefgrred candidates who are whiteee Engstrom
TestimonyTrial Tr. vol. 4, 20:3-10see alscAldasorg 922 F. Supp. at 374 (citir@ollins I,

883 F.2d at 1238)).

Using this case-by-case method, Dr. Engstrom identified eightdatedipreferred by
Black voters between 2011 and 2015.

As discussed above, in addition torgsEl, Dr. Rodden offered two methods for
identifying candidates of choice: the top-predelrcandidate approach and the point-estimate
approach.Both of Dr. Rodden’s approaches emplaosiregular mechanical rule for identifying
the Black-preferred candidate. As the Supré&uart observed, however, “no simple doctrinal
test” applies to legally significant bloc voting because “the degree ai tdot voting that is
cognizable as an element of a § 2 vote diluti@ameiwill vary according to a variety of factual
circumstances.'Gingles 478 U.S. at 57-58. The Eighth Girthas also made clear that
minority candidates of choice should identified on an electiospecific basis, viewing all the
relevant circumstances$ee Blytheville71 F.3d at 1386Gee alsalenking 4 F.3d at 1126;
Collins I, 816 F.2d at 937.

Dr. Rodden’s approaches have limitatioddthough the top-ranked candidate method
provides relevant information—in that, as a geheratter, a candidateivo receives the greatest
number of votes from minority voters (tttep-ranked candidate” of minority voters) is
appropriately described asBlack-preferred candidatege, e.g.Lewis 99 F.3d at 614, looking

only at the top-ranked candidate dawt capture the full voting pexence picture in the context
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of a multi-seat election becauselisregards the fact that muligpseats are available in each
election, and with that the possity that minority voters prefemore than one candidate. As
explained below, this flaw is particularly display when analyzing the 2011 and 2014 elections.
In those elections, Black voters showed arsirpreference for two dhree candidates.

Dr. Rodden’s other approach, the poirttreate approach, takeghe two or three
candidates with the highest estimates for Blamtiers’ support (depending on whether there are
two or three seats availablehdadesignates them all as Black{fpreed candidates, regardless of
the comparative levels of support. This meatarapproach fails talentify Black-preferred
candidates “on an election-specific basis,” wibtmgideration of “all the relevant circumstances,”
Blythevillg 71 F.3d at 1386, and ignores two imporfactors in identifying candidates of
choice. First, this approach ignores thetredalevels of support among first-, second-, and
third-choice candidates, treatind thiree equally as calidates of choice ia three-seat election,
even where one or two candidates clearly stané®preferred in terms of support from Black
voters. In so doing, this appch ignores case law that warnsiagt treating the election of a
second-choice candidate as a vigtfmr minority voters, particuldy if minority voters show a
clear preference for a candidate from within their racial group who loses and their second-choice
candidate, who wins, is white. Second, the pegtimate approach drawdistinction between
candidates even when their levels of support atesstally indistinguishable from each other.

In this respect, the point estimate approadhappropriate in giht of generally accepted
principles of statistical analigss As explained below, theflaws are most clearly on display
when analyzing the 2012 and 2013 elections.

For all of these reasons, | find that Dr. Engstrom’s El analysis was accurate, complete,

and reliable. His testimony was highly credible, and his case-by-case method for identifying
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Black-preferred candidates was done in accaréavith relevant legal standards and was
superior to the other methods proposed by Dr. Rod8eeGingles 478 U.S. at 57, 75-76, 78
(setting out standards fdetermining relevant elections toadyre and requiring “intensely local
appraisal” to determineandidates of choice3ge also Bone Shirt, 1461 F.3d at 1020.
Accordingly, the Court credits Dr. Engstrom’s testimony.
b) Candidates of choicky election year

In the following section, | have identified adidates of choice Is&d on Dr. Engstrom’s
case-by-case approach. Eachhaf elections held since 2011disscribed briefly below. For
contested elections, tables are provided thatifyezach candidate’s name, race, total number of
votes received, and level of support (the “p@stimate”) among Black and white voters with
confidence intervals for each estimate as catedl by Dr. Engstrom and Dr. Rodden, and the
winning candidates. Percentages reported arpdhcentage of votesceived by a candidate
from each group, not the percentage of \®#ipporting from each group supporting each
candidate?® Joint Stip.| 61;seeDeft-FFSD A, Rodden Rep., 1 45, Fig. 8 (p. 25); PLTF-67,
Underlying Data for Fig. 8 in Rodden Rep(i. 10 to Dep. of Jonathan Rodden, Aug. 20,
2015); PLTF-68, Rodden’s Underlying Data Reformatted (Ex. 11 to Dep. of Jonathan Rodden,
Aug. 20, 2015); PLTF-52, Engstrom Rep., 11385-Thl. 1 (pp. 17-19); PLTF-53, Engstrom
Rebuttal, Tbls. 1-5 (pp. 10-13).

The parties’ experts agreed that in FFSailoelections, African Americans were more
likely to vote for African American candidatesdawhites were more likely to vote for white
candidates for the past sixteeraye Deft-FFSD B, SupplemehReport of Jonathan Rodden:

Racial Bloc Voting and Colséon, July 2, 2015 (“Rodden Bloc Voting Rep.”), at {Ehgstrom

2 |n an at-large district, countingptesversusvotersmakes a difference. For example, take a jurisdiction with two
voters who each cast both votes they have available. Adzaaedvho receives the support of both voters will tally
only half (2) of the voters’ combined four votes.
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TestimonyTrial Tr. vol. 4, 19:17-20:1Gee alsdep. of Jowei Chen, Aug. 19, 2015 (“Chen
Dep.”), at 54:23-56:3; PLTF-52 ngstrom Rep., T 43 (regarding 2011-2015).

The parties’ experts, both using El analydid, not materially disage as to the various
levels of support each Board candidate recearadng different racial groups in each of the
elections in 2011-2015, and repanhsistent estimates of thespective levels of support
received by the candidates fradtack and white votersJoint Stip.{ 60;seePLTF-53,
Engstrom Rebuttal, {1 3-4, Tbls. 1-5 (pp. 10-13).

i. The 2011 election

In 2011, nine candidates (incumbents Grah@tark, and Lentz and six challengers,
Chris Martinez, Paul Morris, Robert Chabot,néasa Hawkins, Brian Scott Ebert, and Joseph
Hosea) ran for three seatoint Stip.f 118. Martinez, a white-Higpic candidate, and Chabot
and P. Morris, both white, were successfidint Stip.qf 118-119; PLTF-53, Engstrom
Rebuttal, § 9 n.5; PLTF-8, Oélial 2011 FFSD Election Results.

Dr. Rodden’s and Dr. Engstrom’s El estimadesl confidence intervals are as follows:
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The 2011 Election

Estimated Black Support
(with confidence interval)

Estimated White Support
(with confidence interval)

Candidate Rodden Engstrom Rodden Engstrom
Chabot* (W) 7.31% 7.1% 14.05% 15.6%
3,080 votes (5.33 — 11.04%) (4.6 — 9.6%) (11.68 — 17.01%) | (13.4% — 18.3%)
Ei:r'i:‘ng\s’e)m) 12.58% 13.5% 8.92% 8.0%
— 0, — 0, — 0, _ 0,

2,257 votes (10.33 — 14.42%) | (11.2 — 16.1%) (7.96 — 9.97%) (6.5 — 9.3%)
Ebert (W) 7.45% 7.9% 13.61% 14.1%
2,667 votes (4.86 — 10.40%) (5.4 — 11.3%) (11.19 - 16.12%) | (11.6 — 16.2%)
Graham (B) 21.95% 24.1% 9.04% 6.1%
(incumbent)
2795 votes (16.32 — 28.80%) | (21.0 — 27.0%) (7.76 = 10.43%) | (4.3 - 7.7%)
Hawkins (B) 21.87% 21.5% 9.20% 7.4%
2,890 votes (14.10 — 30.46%) | (17.2 — 25.5%) (7.52 - 10.68%) | (5.4 — 9.4%)
Hosea (W) 6.88% 3.2% 2.91% 3.1%
566 votes (6.18 — 7.80%) (2.8 — 3.5%) (2.65 — 3.21%) (2.8 — 3.5%)
tﬁzszm(g\é )m) 7.58% 4.7% 4.49% 4.5%

— 0, — 0, _ 0, _ (0]
1027 votes (6.38 — 9.20%) (3.1 - 7.6%) (3.76 — 5.38%) (3.2 - 5.7%)
Martinez* (W-H) | 5.93% 8.6% 22.97% 24.9%
4,598 votes (4.60 — 8.17%) (7.0 — 10.6%) (19.58 — 25.63%) | (23.7 — 25.9%)
P. Morris* (W) 8.44% 9.3% 14.79% 16.1%
3,305 votes (6.62 — 11.00%) (7.6 — 11.4%) (12.46 — 17.03%) | (14.4 — 18.1%)

* Indicates winner

Joint Stip. 119 Because this was a three-seat electiamhighest percentage of votes that any

candidate could receive in abserof bullet voting is 33%.

Graham received the highest estimated level of support, and Hawkins the second-highest

estimated level of support, among Blackerstin the 2011 electn (24.1% and 21.5%,

respectively, according to Engstrondoint Stip.ff 119-21. Both of these candidates received

cohesive support from Black voter&ngstrom Testimonyfrial Tr. vol. 4, 24:25-26:1.

Although Clark received the thirhighest estimated level of support among Black voters,

Joint Stip.{ 120, his percentage of the Blaake (13.5% according to Engstrom) was

substantially lower, and statistically significankbwer than the estimated level of support for

60




Graham or HawkinsEngstrom Testimonyirial Tr. vol. 4, 26:2-20 (“[fhere’s no cohesive vote
for Clark. He may come in third, but that doesn&an he—I wouldn’t call him a black-preferred
candidate. He’s so far behind the tweading candidates among black voters.”).

Graham and Hawkins together receiveceatimated 45.6% of the total votes cast by
African Americans in a racgith nine candidatesJoint Stip. 119. Graham and Hawkins, who
are Black, were the only Black-preferred cantkdan 2011. Based on the level of support he
received, Clark, who is white, wast a Black-preferred candidatEngstrom Testimonyrial
Tr. vol. 4, 25:24-26:7.

Graham and Hawkins received minimal support from white votengistrom Testimony,
Trial Tr. vol. 4, 25:18-23 (white crossover wgg for Black-preferred candidates in 2011 was
“minimal,” at 6.1% for Graham and 7.4% fdawkins). Neither Graham nor Hawkins was
elected to one of the three daaie seats on the Board in 201Joint Stip.§ 123.

ii. The 2012 election

In 2012, three candidates (incumbent Schroadd two challenger&bert and Barbara
Morris) ran for two seats. Ebert and Schraetleth white candidates, were successialint
Stip. ¥ 129.

Dr. Rodden’s and Dr. Engstrom’s El estimadesl confidence intervals are as follows:

The 2012 Election

Estimated Black Support
(with confidence interval)

Estimated White Support
(with confidence interval)

Candidate Rodden Engstrom Rodden Engstrom
Ebert* (W) 23.09% 23.1% 46.93% 46.3%

2,809 votes (16.64 — 28.70%) (18.1 — 28.2%) (39.08 —53.79%) | (43.8 — 48.5%)
B. Morris (B) 51.33% 51.9% 12.01% 12.8%

1,988 votes (34.94 — 75.04%) (45.7 — 58.4%) (6.96 — 17.76%) (10.1 — 15.6%)

Schroeder* (W)
(incumbent)
2,566 votes

25.58%
(15.90 — 36.68%)

25.0%
(19.8 — 29.9%)

41.05%
(33.88 — 47.71%)

40.9%
(38.7 — 43.5%)

* Indicates winner
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Joint Stip.{ 130. Because this was a two-seat electimnhighest percentage of votes that any
candidate could receive in abse of bullet voting is 50%.

B. Morris, who was the lone Black candidate, was the top-ranked candidate among Black
voters, and received the highest-estimdeel of support among Black voter3oint
Stip.§ 131. In fact, she receivedenn60% of votes cast by Black voters, indicating essentially
unanimous Black support for her candidacy trad at least some bullet-voted for h&odden
TestimonyTrial Tr. vol. 5, 67:20-25, 203:19-204 $¢ealso id.at 203:19-204:5=ngstrom
TestimonyTrial Tr. vol. 4, 27:24-28:4.

Schroeder and Ebert, who are both whiteeieed the second-highest and third-highest
estimated levels of support, 25.0 percent2Bd percent respectively, among Black voters.
Joint Stip.11 130, 132.

Dr. Rodden, employing the point estimate appg identified Schroeder, who is white
and who was elected, as a Black-preferred catalid@cause Schroeder was estimated to have
received the next-highesimber of Black votesSeeDeft-FFSD A,Rodden Rep{ 57. But as
Dr. Engstrom explained, Schroeder’s level of support among Black voters (25.0% was
“statistically significantly lower” (in fact less thdralf)), than that oB. Morris, who received
51.9%. Engstrom Testimonylrial Tr. vol. 4, 29:15-30:2; PLTF-5Engstrom Rep.Table 1 (p.
18); see also Rodden Testimonyial Tr. vol. 5, 205:10-17PLTF-68, Rodden’s Underlying
Data Reformatted; PLTF-53, Engstrom Rebuttal, Tbl. 2 (p. Mdreover, Black voters’
estimated support for their last-choicedalate, Ebert (23.1%})yas statistically
indistinguishable from that of Schroedé&tngstrom Testimonyfrial Tr. vol. 4, 30:3-11Rodden
TestimonyTrial Tr. vol. 5, 206:1-12Joint Stip. 132 In essence, B. Morris had universal

support from Black voters, who (when not bt#eting) split their remaining votes roughly
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equally between the two remaining candidatdscause Black voters’ support for B. Morris was
cohesive and about double thgport for the next-highest ididate, Schroeder, whose vote
total was not statistically different from Ebert3;. Engstrom appropridieidentified B. Morris
as the only Black-preferred candidate, and declinetharacterize the election of Schroeder as a
win for Black voters.Engstrom Testimonyrial Tr. vol. 4, 30:3-23. find that there was one
Black-preferred candidate in the 2012 two-sdattion: B. Morris, who lost. Schroeder and
Ebert were electedJoint Stip.q 129; Trial Tr. vol. 4, 27:22-23.

Additionally, B. Morris received 12.8 percentwhite voters’ votes, which is “minimal,”
given that there were onlyrge candidates running for two seaPLTF-52, Engstrom Rep.,
21; Trial Tr. vol. 4, 28:5-10.

iii. The 2013 election

In 2013, four candidates (incumbents Haggsthand Henson, and two challengers, Keith
Brown and Larry Thomas) ran for two seatsown and Hogshead, both white, were successful.
Joint Stip.{ 137.

Dr. Rodden’s and Dr. Engstrom’s El estimadesl confidence intervals are as follows:

The 2013 Election
Estimated Black Support Estimated White Support
(with confidence interval) (with confidence interval)
Candidate Rodden Engstrom Rodden Engstrom
Brown* (W) 22.74% 20.2% 32.01% 33.9%
2,234 votes (15.59 — 35.35%) (16.2 — 24.3%) (23.98 — 40.51%) | (31.8 — 36.0%)
("I'r?:j?]ge(ﬁt)) 38.66% 43.7% 20.06% 17.0%
— 0, — 0, — 0, — 0,
2100 votes (29.88 — 48.47%) (37.2 = 50.7%) (12.20 — 27.27%) | (13.3 — 20.4%)
*
:ffﬁ?@iit)(w) 25.00% 24.2% 34.49% 37.2%
— 0, — 0 — 0, — 0,
2 475 votes (17.41 — 37.61%) (20.0 — 27.8%) (26.31 — 42.70%) | (35.0 — 39.4%)
L. Thomas (B) | 13.60% 11.9% 13.44% 11.8%
875 votes (11.86 — 16.33%) (9.4 — 15.3%) (11.89 - 15.16%) | (10.0 — 13.7%)

* Indicates winner
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Joint Stip.{ 138.

Henson, who is African American, receiv48.7 percent of Black voters’ votes, the
highest estimated level of support@mg Black voters in the 2013 electioGeeJoint Stip.

11 138, 140. Hogshead, who is white, receive@ percent of Black voters’ votes, the second-
highest estimated level stipport among Black voter§eeJoint Stip.q1 138, 139. Henson
received a statistically significant and subgstdlyt greater estimateplortion of Black voters’
votes than HogsheadEngstrom Testimonyrial Tr. vol.4, 31:25-32:8, 32:25-33:12.

As estimated by Dr. Rodden and Dr. Engstrtme difference in the levels of support
among Black voters received by Hogsheadtaedhird-place candate, Brown, is not
statistically significant.SeeJoint Stip.J 138;Rodden Testimonyrial Tr. vol. 5, 197:21-198:5.

Because he was the only candidate to receohesive support from Black voters in
2013, and because his level of support was sulstgrmigher than the candidate with the
second-highest level of support, Henson thasonly Black-preferred candidate in the 2013
election. SeeEngstrom Testimonyfrial Tr. vol. 4, 31:25-33:9.

Henson was the third-place candidate amonigewtoters, receiving 17.0 percent of their
votes, which is a “small” poxin of white voters’ votesEngstrom Testimonyirial Tr. vol. 4,
32:9-18;seelJoint Stip.f 138. Henson was not elected to ohthe two available seats in 2013.
Joint Stip.{ 141.

Dr. Rodden, employing the point estimappeoach, characterized Hogshead as the
second Black-preferred candidatehis election. But Hogsheadceived less than two-thirds of
the support from Black voters than Henson remgivMoreover, because Hogshead’s level of
support among Black voters was statistically itidguishable from thaaf another candidate,

Brown, one cannot even state witatistical confidence thatelin fact received the second-
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highest number of votes fromdik voters. In these circumstas, it is inappropriate to
characterize Hogshead'’s electionsagctory for Black voters, pacularly in light of Henson’s
loss?* Engstrom Testimonyfrial Tr. vol. 4, 33:12-33:22. find that there was one Black-
preferred candidate e 2013 two-seat electiorlenson, who lost.

iv. The 2014 election

In 2014, eight candidates (two incumbeRsp Chabot and Paul Morris, and six
challengers, Donna Paulette-Thurman, Ja8@&la, Kimberly Benz, F. Willis Johnson,
LaWanda Wallace, and Larry Thas), ran for three seatdoint Stip.{ 145. Chabot and
P. Morris, both white, and Paulette-Thurman, one of five African American challengers, were
successful.Joint Stip.q 145.

Dr. Rodden’s and Dr. Engstrom’s El estimadesl confidence intervals are as follows:

% Based on the fact that Dr. Rodden estimates that Hogshead finished among the top two candidatelekmong B
voters in 2013, Dr. Rodderetroactively designated her as a succesBfatk-preferred candate when she ran
unopposed in 2010 and 200%ee€Trial Tr. vol. 5, 112:5-113:10; 201:17-202:3 (Rodden testimony). Yet Hogshead
was quite unpopular among Black votersumtil that point, finishing fifth-placeut of five candidates in terms of
Black support in the two-seat 2004 d¢iex, and third-place out of four candidates in the 2-seat 2001 election, and
could not be considered a Black-pre¢efrcandidate in either electionSee id. 199:14-201:14. Indeed, when
employing the point estimate approach, Hogshead had never been a Black-preferred candidate p&or3ee201
id., 201:17-202:3.
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The 2014 Election

Estimated Black Support
(with confidence interval)

Estimated White Support
(with confidence interval)

Candidate Rodden Engstrom Rodden Engstrom
Benz (W) 6.00% 3.3% 19.06% 22.0%

2,231 votes (4.79 — 7.49%) (2.1 - 4.7%) (15.29 — 23.34%) | (20.5 — 23.4%)
Ei:::fn:tt:e(r\:'\t/)) 6.20% 4.8% 25.68% 29.0%

2 898 votes (4.28 — 9.02%) (2.4 — 9.4%) (19.80 — 32.40%) | (27.1 — 30.6%)
Johnson (B) 21.54% 24.5% 5.71% 2.8%

2,118 votes (15.72 — 29.06%) (21.1 - 27.2%) (4.10 — 7.84%) (1.5-4.5%)

P. Morris* (W) | 5.78% 3.2% 22.32% 25.8%

2,516 votes (4.39 — 7.90%) (2.0 — 5.4%) (17.69 — 27.83%) | (24.4 — 27.1%)
?ﬁﬂﬁ;en @ | 2421% 26.1% 8.92% 8.4%

» 733 votes (17.52 — 32.95%) (23.7 — 28.5%) (6.28 — 11.94%) (6.9 — 10.0%)
Savala (B) 21.36% 24.7% 8.74% 7.0%

2,425 votes (15.76 — 28.73%) (22.3 — 26.8%) (6.09 — 11.37%) (4.9 — 8.7%)

L. Thomas (B) | 6.61% 4.7% 5.09% 3.2%

568 votes (5.68 — 7.68%) (3.4 — 6.3%) (4.42 — 5.76%) (2.3 — 4.0%)
Wallace (B) 8.31% 8.6% 4.47% 1.9%

590 votes (6.58 — 10.85%) (6.4 — 10.9%) (3.95 — 5.03%) (1.2 — 2.6%)

* Indicates winner

Joint Stip.{ 146

Paulette-Thurman, Johnson, and Savala are all African American, received the

highest, second-highest andarthhighest estimated level of support among Black voters,

respectively, in the 2014 electio®eeloint Stip.{{ 146, 148. The estimated levels of support

among Black voters for Paulette-Thurman, Johnand,Savala are each more than double that

for the candidate with the fourth-highestimsited support, Wallace, who is also African

American. Joint Stip.{ 150.

Black voters cohesivelgupported each of these three candiddiegstrom Testimony,
Trial Tr. vol. 4, 34:24-35:23 (Black voters “cohesivslypported each of those three candidates .
... if you add them together, that’s 75 percernthefvotes in a nine-candidate contest. That's

cohesion. | don’seehow you could describe it as anythiglge.”). Because of the cohesive
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support they received from Black voters, anel shbstantial differenda support between Black
voters’ support for those three candidatesthedest of the pool, Paulette-Thurman, Johnson,
and Savala were Black votepgeferred candidates in 2014.

Each of the three Black-preferred candidagée®ived minimal white support, with less
than 10 percent of white voters’ votes. Pdald@thurman received 8.4 percent, Savala received
7.0 percent, and Johnsaceived 2.8 percenEngstrom Testimonyrial Tr. vol. 4, 36:2-14.
None of these three candidates were prefdsyadhite voters, leading Dr. Rodden to concede
that this election was polarize&ee Rodden Testimofiyjal Tr. vol. 5, 62:8-14.

| find that there were thre@lack-preferred candidatestine 2014 three-seat election:
Paulette-Thurman, Savala, and Johnson. Radl&iurman was elected, along with Chabot and
Paul Morris, but Johnson aishvala were not electedoint Stip.1Y 145, 1525

Special Circumstances in the 2014 Election

The 2014 election took place less than one month after the “contedezsignation of
Dr. Art McCoy, the first African Amacan District Superintendentloint Stip.J 160; Deft-
FFSD A, Rodden Rep., 11 39, 50; PLTF-53, EmgstRebuttal, § 15. Dr. McCoy is highly
respected within the African American comnity, whose members viewed him as a very
successful and effective superintendehdint Stip.{ 162; PLTF-117, Hudson Decl., { 8; PLTF-
119, Pruitt Decl., T 22; PLTF-11Bgecl. of Charles Henson, Sept. 15, 2015 (“Henson Decl.”),

1 15; PLTF-115, Decl. of Doris Graham, Sept. 23, 2015 (“Graham Decl.”), 1 18; Paulette-

% The fact that Black voters in this election were only ablelect one of their three candidates of choice highlights
the basic defect in the top-rankedhdmate approach. Under the top-rankaddidate approackhe 2014 election
counts as an unequivocal win foraBk voters because their estimateg-thoice candidate (Paulette-Thurman)
won. But two other unsuccessful candidates who received roughbathelevel of support from Black voters (in
fact, Savala and Johnson each receivéichated percentages of Black votes thaeg statistically indistinguishable
as compared to Paulette-Thurman'’s estimated percertatie)ost. Put another way, there is no dispute among the
parties that Black voters supported three candidates ireliision at essentially the same level, such that it is
impossible to determine with statistical confidence wiotthe three actually receivede highest number of Black
votes; and yet the top-ranked candidate approawirég that two of theghree candidates lost.
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Thurman Dep., 82:1-3; Trial Tvol. 1, 45:8-47:12 (Pruitt testony); Trial Tr. vol. 2, 33:19—
35:13, 38:11-12 (Henson testimony); Tial vol. 2, 83:9-24 (Graham testimony).

It is undisputed that the sepéion of the Superintendenbin the District led to a high
level of interest among African American vatend “an unprecedented five African American
challengers.”Joint Stip.J 160-64; Deft-FFSD A, Rodden Rep., 11 39,56@ also Rodden
TestimonyTrial Tr. vol. 5, 43:17-20Johnson Testimonyrial Tr. vol. 3, 132:16-1%aulette-
Thurman Testimonyfrial Tr. vol. 4, 140:23-141:5. The Dist’s expert Dr. Rodden testified
that Dr. McCoy’s suspension led to imerease in racially polarized votingee Rodden
TestimonyTrial Tr. vol. 5, 43:13-23.

The three top-ranked candida among African American voters, Paulette-Thurman,
Johnson, and Savala, ran together under the name “Grade A for Ch&egérial Tr. vol. 6,
12:10-25 (Graves testimony). Part of their mdimato run as Grade A for Change was because
“they were concerned about how Dr. McCoysweeated” and “because the Board did not
represent the community in terms of racddint Stip.{ 164; Paulette-Thurman Dep., at 37:18-
22, 38:5-95eePLTF-118, Decl. of F. Willis Johnson, Sept. 29, 2015 (“Johnson Decl.”), at §{ 10,
15; seealsoTrial Tr. vol. 4, 136:1-2ZPaulette-Thurman testimonygt. at 138:8-11.

While these facts suggest that the 2014 Fefbtion was marked in part by special
circumstances, neither party has presented esgdgimowing that or how the suspension of Dr.
McCoy or the increase in racipblarization impacted the stess of Paulette-Thurman, the one
successful Black-preferred candid#iat year. As a result, whileis apparent that the 2014
election was marked by somewhat special circantss in the sense that racial polarization
increased, | cannot say that the success weRa-Thurman should be discounted. | do find,

however, that it should be afforded slightlgdeorobative value thanttiere were no special
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circumstances surrounding the election.

V. The 2015 election

In 2015, five candidates (incumbent Briaro8&&bert and four cdlengers, Courtney
Michelle Graves, Roger HineBpnna Marie Dameron, and Michd&rson) ran for two seats.
Ebert, who is white, and Graves, whaAilsican American, were electedoint Stip.J 166;
PLTF-52, Engstrom Rep., 11 33-34.

Dr. Rodden’s and Dr. Engstrom’s El estimadesl confidence intervals are as follows:

The 2015 Election

Estimated Black Support
(with confidence interval)

Estimated White Support
(with confidence interval)

Candidate

Rodden

Engstrom

Rodden

Engstrom

Dameron (W)
1,711

14.09%
(11.18 — 17.92%)

14.5%
(11.1 - 18.3%)

10.08%
(8.56 — 11.54%)

9.9%
(7.5 — 12.1%)

Ebert* (W)
(incumbent)
4,697

10.06%
(6.43 — 13.41%)

9.8%
(7.7 — 12.2%)

40.89%
(35.17 — 46.53%)

43.0%
(39.6 — 45.9%)

Graves* (B)
5,279

49.43%
(37.90 — 60.83%)

52.4%
(48.7 — 56.0%)

22.90%
(17.10 — 29.46%)

21.4%
(18.3 — 24.8%)

Hines (B) 13.89% 12.3% 19.37% 19.7%

2,728 (9.84 — 18.26%) (8.9 — 15.9%) (16.06 — 23.09%) | (17.7 — 21.9%)
Person (B) 12.53% 11.0% 6.77% 6.0%

1,146 (9.43 — 16.86%) (8.6 — 13.5%) (5.63 — 7.99%) (4.8 — 7.5%)

* Indicates winner
Joint Stip.{ 167

Graves was the top-rankedhclidate and received the highestimated level of support
among Black voters in the 2015 electiddeeloint Stip .1 167, 169. Black voters gave
cohesive support to Graves (52.4%ngstrom Testimonyfrial Tr. vol. 4, 37:19-38:4.
Graves’s level of support exceeded 50%, indicatiag)she likely received the support of nearly
all Black voters, and some cast a bullet vote only for Bee Rodden Testimgriyrial Tr. vol.

5, 67:20-68:6, 203:19-204:5.
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Dameron, who is white, received the sed-highest estimated level of support among
Black voters (14.5%)Engstrom Testimonyrial Tr. vol. 4, 38:8-21.The difference between
Graves and Dameron in terms of estimeagedport among Black voters is statistically
significant. Joint Stip.{ 169. Dameron’s estimated l€wé support is approximately 35
percentage points lower than and less thartlineé the estimated level of Black support for
Graves. Joint Stip.{ 170.

The point estimate approach, however, treatsi@&an as if she were just as much of a
Black-preferred candidate as Graves, even th@agheron was estimated to have received far
fewer votes cast by Black voteregb than one-third the numbeces/ed by Graves). It does so
even though Dameron’s level of Black support si@sistically indistingishable from those of
two other candidates (Hines and$tm), such that one cannot saytwstatistical confidence that
she in fact received the second-highesnber of votes cast by Black voters.

As estimated by both Dr. Rodden and Dr. Erggatrthe difference in the estimated levels
of Black support received by Dameron and the canelidéh the third-highst estimated level of
Black support, Hines, is notadistically diginguishable.Joint Stip.{ 171;Rodden Testimony
Trial Tr. vol. 5, 192:4-20.

Based on the cohesive support that Graves omly Graves received, | find that Graves
was the only Black-preferred candidate in 2015. PLTH=BRstrom Rep{ 34;Engstrom
TestimonyTrial Tr. vol. 4, 38:1-7. DrGraves was also a preferred candidate among white
voters. Rodden Testimonyrial Tr. vol. 5, 65:11-23Engstrom Testimonyfrial Tr. vol. 4,
27:19-22. Graves and Ebert were elected.

Special Circumstances in the 2015 Election

The 2015 election was held six months atfter death of MichadBrown in Ferguson,
which led to large-scale demonstrations ia éinea, ongoing unrest, nat& attention, and a
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Department of Justice invesdiion into the Ferguson Poli@gepartment. Michael Brown’s
death also had a substantial impact on FFSE;its protest was orgéed by District high
school students, schools closed for a week, andseling was provided to teachers, staff, and
students. Deft-FFSD A, Rodden Rep., 11 28, 40; PLTF-120, U.S. Dep't of Justice, Investigation
of the Ferguson Police Department, Mar. 4, 2015, atse®&alsdbert Dep., 109:10-20; Brown
Dep., 49:7-13; Morris Dep., 98:16-24; Paulekteurman Dep., 73:5-74:1; Dep. of Courtney
Graves, July 1, 2015 (“Graves Dep.”), 59:438int Stip.71 177-79; Chabot Dep. 82:22-83:8;
Trial Tr. vol. 3, 82:16—-83:4 (Green testimony).

On March 4, 2015, one month before the 201&rBelection, the Department of Justice
released a report detailing the results of its stigation into the Ferguson Police Department.
Joint Stip.§ 179. It found extensive discrimirati by government officials in Ferguson,
including racial bias and inteanal discrimination in local lawenforcement and municipal court
practices, and referenced agsétwo incidents with schoolgeurce officers within FFSD
schools. SeePLTF-120, Investigation of the Fgrson Police Department, at 15-88g also
Kimball TestimonyTrial Tr. vol. 2, 155:7-16. The Departmnteof Justice’snvestigative report
specifically cited incidents of unconstitutidnqelicing activities vithin FFSD schoolsld.;
PLTF-120, Investigation of the Fgrson Police Department, at 37-41.

The events surrounding the death of Michaear and the release of the Department of
Justice’s report brougimational and local attention to the ardaint Stip.J 178. Candidates,
and voters more broadly, testified that theyenaware of these events and there was some
national interest in aa elections, including the April 201%etion for the City of Ferguson’s
City Council, which was on the ballot for many FFSD voté&seHogshead Dep., 64:5-8

(national media attention on April 2015 electiwas unique in her 23 years on the boae;
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alsoPLTF-121, John Eligon, Election in Scarreddteson Carries Hope of ‘New Tomorrow,’
N.Y. Times (Apr. 4, 2015) (regarding Fergusaty council race); PLTF-122, Carey Gillam,
Race, reforms eyed as Ferguson, Missouri, votead ko polls, Reuters/Business Insider (Apr. 7,
2015) (same).

Plaintiffs argue that the ddmabf Michael Brown and the localvents in its aftermath had
an impact on the FFSD 2015 election. It is undisptitatithere were get-out-the-vote efforts in
the area that may have caused greates af voter turnout than usugbeeloint Stip.{ 181-182;
Deft-FFSD A, Rodden Rep.,Z8; PLTF-123, Carey Gillangurge in voter turnout gives blacks
new voice in Ferguson, MissouREUTERS Apr. 9, 2015 (reporting sge in turnout for
Ferguson city council racegee alsdrrial Tr. vol. 4, 109:6-16 (Hdson testifying that “[a]fter
Mike Brown was killed, the entire world wasying attention to wdit was going on in our
community, and | think that definitely hadh impact on our eléions as well”).

There is evidence that candidahavior in the local AgrR015 elections was affected
by the events surrounding Michd&lown’s death. One white candidachose not to run in the
Ferguson city council election agdirect result of the evensurrounding Michael Brown’s
death. Morris Dep., 99:2-100:6. And only oneuimbent white candidate ran for a FFSD
Board seat; a longtime incumbent white candidatdyroeder, decided not to run, leaving open a
seat. At the same time, Black candidates joihed-FSD candidate poiol direct response to
these eventsSeeTrial Tr. vol. 6, 6:24-7:3 (Graves testimony)s a result of these events, there
was increased interest among &ém American candidates, aodly one major white candidate
in the candidate poolSee Engstrom Testimgnlrial Tr. vol. 4, 57:2-59:20.

Voting patterns also changed2015. Dr. Graves explity encouraged a bullet voting

strategy. Trial Tr. vol. 6, 17:4-6. A3r. Rodden acknowledges, Dr. Graves won by a
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“landslide,” there was suddenly a “striking” “surge” in white turnout, and unprecedented white
support for Black candidate,” amer victory is due, in parthtp her use of a “single-shot”

voting strategy. PLTF-5Engstrom Rebuttal] 16 (quoting Deft-FFSD ARRodden Repat 22,
26-27)%* Such changes suggest the existence of special circumst@ingkes 478 U.S. at 57.

The District argues that @015 election was not impacted by special circumstances
because Dr. Graves’ victory was the produa&iographic changes that have occurred
gradually over the past decade, as well agdaves’ qualificationand excellent campaign
strategy. While there can bé&lk doubt that Dr. Graves ran an effective campaign, it does not
diminish the fact that Dr. Graves’ overwhelmiegel of support was an exceptional occurrence
rarely experienced by Black-prefed candidates, and therefore netessarily evidence of a
trend or the African Americacommunity’s sudden equal oppanmity to elect preferred
candidates. As Dr. Engstrom testified, “In noyighly 40 years as an expert witness in voting
rights cases, | do not recall a pasightion election that departes dramatically from previous
elections.” PLTF-53Engstrom Rebuttalff 17.

Moreover, Dr. Graves’ success must be vieweder the totality of the circumstances.
Taking the totality of the circumstances into acup | find that Plaintiffs’ explanation that the
election was impacted by the events of B@d4, including theehth of Michael Brown,
subsequent protests, DOJ antiand national news coverage, is more plausible than the

District’'s argument that there was no such impact.

% plaintiffs also argue th#éite 2015 election was speciscause it took place post-littign, less than four months
after the complaint in this case was filésee Gingles478 U.S. at 75-77Courts may reduce the weight accorded
to Black electoral successes where thasmesses “increased markedly in . . . an election that occurred after the
instant lawsuit had been filedld. (citing S. Rep. No. 97-417, at 29 n.115 (1982)). While it is undisputed that the
2015 election took place post-litigatigraintiffs have not produced evidenglgowing that a substantial number of
voters were aware of this suit being filed or that that knowledge had any impact on thgibebiwior. As a

result, the mere fact that the electtook place post-litigation doe®t greatly impact mgnalysis of whether the
2015 election was marked bpecial circumstances.
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Accordingly, | find that the 2015 FFSD elemtiwas marked by special circumstances.
Plaintiffs have not, however, establishedttthe election was so affected by special
circumstances that | should discount the overwhelming success experienced by Dr. Graves in
that election. As a result, | will consideetbvidence of special circumstances in context,
affording slightly less weight to the successea Black-preferred candidatiean | would in the
absence of these special circumstances.

Vi. Summary of findings idenfing candidates of choice

In sum, the following eight candidates wereferred by Black voters between 2011 and
2015:

e 1In 2011, Doris Graham and Vanessa Hawkins were the Black-preferred
candidates, and both lost.

e In 2012, Barbara Morris was the Blackefarred candidate, and lost.
e 1In 2013, Charles Henson was the Blac&fprred candidate, and lost.

e In 2014, Donna Paulette-Thurman, F. Willshnson, and James Savala were the
Black-preferred candidates, and two ofithree (Johnson arghvala) lost.

e 1In 2015, Courtney Graves was thea&-preferred candidate, and won.

4. Testimony about cohesion and crossover voting

For each election, Dr. Engstrom considereatgerfect cohesion would look like in the
absence of bullet voting: a candidate in a sgat election could wiane-half (50%) of Black
voters’ votes, and a candidate in a three-seatieh could win one-third (33%) of Black voters’
votes. See, e.g.PLTF-52,Engstrom Rep 13;seeEngstrom Testimonyrial Tr. vol. 4, 24:7-
12. Keeping those thresholds in mind, hesifeed support for a particular candidate as
cohesive if they received gysificant portion of the relevamtireshold of possible Black votes.

See Engstrom Testimagnirial Tr. vol. 4, 24:25-26:1 (2011 rial Tr. 27:24-28:4 (2012); Trial
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Tr. vol. 4, 31:25-32:8, 32:25-33:12 (2013); Trial Vol. 4, 34:24-35:23 (2014); Trial Tr. vol. 4,
37:23-38:4 (2015).

Dr. Rodden took a slightly flerent approach, focusing @he number of votes each
candidate received. By using this approdudwever, Dr. Rodden “tend[ed] to understate the
degree of racial polarization” by drawimgproper conclusionabout the level ofoter support
from thevotesa candidate receiveKimball TestimonyTrial Tr. vol. 2, 178:12-179:12. For
example, when discussing the vote totalZ0t3 candidate Charles Henson in overwhelmingly
African American precincts, Dr. Rodden miscaaerized this as “only” 39%, where—because
of the at-large system and the relative raoitypullet voting—39% almostertainly represents
support from a large majority of voterSee Kimball Testimonyrial Tr. 179:19-183:13. When
discussing B. Morris’s level of support in 2012, Bodden claims that B. Morris “failed to
achieve a majority,” even though Dr. Roddetineated that B. Morris received 51.33% of
support using El, and 56% of the votes in prets where 80 percent of the VAP was Black
using HP analysisSeePLTF-49,Kimball Rebuttal Repp. 5 (Tbl. 2),Deft-FFSD A,Rodden
Rep, 1 57.

Although both Dr. Rodden and Dr. Engstrorstifeed that Black-preferred candidates
received some white support,.[Engstrom testified thatéhevel of crossover voting. €., white
support for Black-preferred candidates) waserally “minimal” or “low” in FFSD.See
Engstrom Testimonyrial Tr. vol. 4, 25:18-23 (whiterossover voting foBlack-preferred
candidates in 2011 was “minimal,” at 6.1% and 7.4%, respectively); Trial Tr. vol. 4, 28:5-10
(same in 2012; white support for the soladX-preferred candidate was a “minimal” 12.8%
even though there were only three candidaties] Tr. vol. 4, 32:2-14 (in 2013, the sole Black-

preferred candidate received a]thall” amount of crossover votes 17 percent); Trial Tr. vol.
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4, 36:2-14 (in 2014, the three Black-preferred caridgleeceived “minimal” white support, at
8.4%, 7.0%, and 2.8%, respectively); Trial Tr. vbl38:22-24 (in 2015, the sole Black-preferred
candidate received 21.4% of white votes and alacted); Trial Tr. vol. 4, 62:25-64:20 (based
on Engstrom’s calculations of crossover votekigncase-by-case analydig “wouldn’t say that
crossover voting among whites was significantany of the elections he analyzed).

Analyzing the older, less protdee elections shows a similpattern. In the past sixteen
years, seven out of nineteen Black-preferrediicites (36.8%) in contested elections were
successful. In the past decade, four outvelve Black-preferred candidates were successful
(33.3%). Excluding the monoracialection (2009) excerbates the trend. Dr. Engstrom’s
testimony that white bloc voting usually vetdékck voters’ choices since 2011 (with six out of
eight Black-preferred candidatedelsted during that time periodjas credible and persuasive.
See, e.gEngstrom Testimonyrial Tr. vol. 4, 42:5-25see also id46:11-17 (Engstrom
rebutting Rodden’s assertions); PLTF-52, Engstrom Rep., §eé5lsdPLTF-53, Engstrom
Rebuttal, 1 5, 18.

Weighing the testimony, | find that Dr. Engstr’'s characterization of crossover voting
as “minimal” was more credible than Dr. Roddecharacterizations arossover voting as
“substantial,” and white votersupport for certain Black-preferred candidates as “considerable.”
SeeDeft-FFSD B,Rodden Bloc Voting Ref] 6;Rodden Testimonyyial Tr. vol. 5, 55:11-17.

5. Exogenous elections

Exogenous elections generally have liggtebative value in determining whether
Plaintiffs have satisfie@inglesll and Ill. As discussed above, | need not supplement

endogenous election data where, as here, | saffieient evidence from endogenous elections
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from which to discertypical voting behavioand usual resultsSee, e.g., Westwedt72 F.2d at
1208 n.8.

Here, Dr. Rodden’s testimony about exogenalastions fails tgrovide persuasive
evidence about the presence of @iaglespreconditions in FFSD ettions for a number of
reasons. The District’'s presetité of exogenous election resutisnply lists the race of the
candidates and the aggregate total numbeotafs received by each candidate; it does not
provide a polarization analysis of voting pattebroken down by race that would enable the
Court to assess whether Black and white vateFF=SD in fact tended to prefer different
candidates in these exogenous elections. Theofabe candidate cannbe used as the sole
criterion to identify candida of choice of votersBlytheville 71 F.3dat 1386.

Moreover, the exogenous elections préseémre very different from the local,
nonpartisan, April Board electioms FFSD and, as a result, dot provide very probative
evidence about Black voters’ abjiito elect their preferred camidites in FFSD Board elections.
For example, the District introduced data froniarzal, partisan electiortseld in November and,
as Dr. Rodden agreed, voting patterns by race d¢ter g these sorts of elections, as compared
to local, nonpartisan electionSeeCisneros v. Pasadena Indep. Sch. DNb. 4:12-CV-2579,
2014 WL 1668500, at *22 (S.D. Tex. Apr. 25, 2014).

Additionally, ten of the twelvexogenous contests presehibgy the District involved
Black incumbent candidates. As Dr. Roda@eknowledged, incumbents running for reelection
generally win with high levels of supporfRodden Testimonyrial Tr. vol. 5, 187:13-15;e2
Gingles 478 U.S. at 60 & n.29. And finally, of the two elections thdtrdit involve a Black
incumbent candidate, one featured a Black Deatpwho would be expected to win in a

partisan contest in the predominantly Dematic St. Louis area, such as FFSEee Rodden
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TestimonyTrial Tr. vol. 5, 188:3-13. Taken togethere ttesults of thesexegenous elections do
not cast doubt on the polarization evitifom the endogenous elections in FFSD.

C. Ginglesll and Ill Conclusions of Law

As discussed above, | find that Dr. Engstrom&thods and analysis for identifying the
preferences of African Americaroters are reliable and crediblés a result, | credit Dr.
Engstrom’s findings regarding the presenceagcfally polarized voting. Based on Dr.
Engstrom’s analysis and the findings of fact setatove, | conclude th&taintiffs have met the
requirements oGinglesll and IlI.

1. Plaintiffs have met the requiremewnifsGingles Il and Il using the
appropriate legal standard

a) Plaintiffs’ evidence deonstrates cohesiveness

Plaintiffs have presented significant evidetitat voting was racially polarized in FFSD
in that there was a correlatibetween the race of the votersladhe candidates they supported.
Engstrom Testimonyfrial Tr. vol. 4, 42:13-15. Additionallythe parties’ expés agreed that
African Americans werenore likely to vote for African Amrican candidates and whites were
more likely to vote for white candidates for thespsixteen years. Based on the voting behavior
described above, | find that there was colerséss among Black voters behind candidates of
choice in each of the five elections betw@6i1-2015. | conclude that voting in FFSD Board
elections is raciallyolarized and that Plaintiffsave established the secdaithglesprong.

b) Plaintiffs’ evidence demonstratésat Black-preferred candidates
were usually defeated

In addition, using the Black-preferred candidatientified above, | conclude that the
2011-2015 election data shows that Black-preferredidates were usually not elected. In the
past five years, two out ofgdit Black-preferred candidates wengccessful (25%). Analyzing

the older, less probative electiofescribed below) shows a similar pattern. In the past sixteen
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years, seven out of nineteen Black-preferrediicites (36.8%) in contested elections were
successful. In the past decade, four outvelve Black-preferred candidates were successful
(33.3%). Excluding the 2009 monoracadéction exacerbates the trend.

Meanwhile, the eight Black-preferred candetaidentified by Dr. Engstrom received low
levels of support among white voters, and none, except for the 2015 election conducted under
special circumstances, were ever preferred by white votersGihlgéesstandard presupposes
the existence of some crossover votseg Gingles478 U.S. at 56 (defining legally significant
white bloc voting as “a white bloc vote that normally will defeat the combined strength of
minority support plus white ‘crossover’ votesdnd “does not require a showing that white
voters vote as an unbending monolithic bloc against whoever happens to be the minority’s
preferred candidate.See Jenkingt F.3d at 1123. The Eighth Cirthias rejected an approach
that refuses to see white blaating unless a particular perceg¢aof white voters vote against
the minority-preferred candidat®&one Shirt 1) 461 F.3d at 1026-2Blytheville 71 F.3d at
1387 (citingCane v. Worcester Cty35 F.3d 921, 926 (4th Cir. 199¢inding 19% crossover
insufficient)). Some white support is inevitajpand does not negétee finding that Black-
preferred candidates usually lakte to bloc voting. As asalt, the Court concludes that
Plaintiffs have established the thi@nglesprong.

c) Special circumstances

The conclusion that Plaintiffs have n&ingleslll is also supported by my finding that
the 2015 election occurred under somatvispecial circumstances3ee GinglesA78 U.S. at
57, 76;Ruiz 160 F.3d at 557-5&8lytheville 71 F.3d at 1389. As discussed above, voter and
candidate behavior during thelection was likely influenced, ®ome extent, by the death of
Michael Brown and the resulting demonstratioBgeCollins Il, 883 F.2d at 1241-42ge, e.g.
Ruiz 160 F.3d at 557-58rving Indep. Sch. Dist2014 WL 4055366, at *18t is also
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undisputed that Dr. Graves ran a highlyeefive campaign in 2015, and successfully implored
voters to bullet vote in an unprecedented effothe District. The Supreme Court has
recognized that especially susstul bullet-voting in a given ettion may constitute special
circumstances for purposes of this inquiyingles 478 U.S. at 57. As a result, | have given
slightly less weight to the successut Graves, a Black-preferred candidate.

Plaintiffs also argued that the 2014 electiook place under special circumstances. As
discussed above, while | fitat the 2014 election was rkad by somewhat special
circumstances, at least in thase that racially pol&ed voting increased ,cannot say that the
success of Paulette-Thurman slibloé discounted. | do find, howeyérnat it should be afforded
slightly less probative value th#drthere were no special cumstances surrounding the election.

2. Plaintiffs have met Gingles Il and Girmgl Il even under the District’s
approaches for identifying Btk-preferred candidates

Even if | were to adopt Dr. Rodden’s methdadisidentifying Black-preferred candidates,
| would conclude that Plaintiffs have satisf@eglesll and lll.

First, the top-ranked approashows absolute polarizatiamd same-group preferences:
the top-ranked candidate amdBigick voters has always bedifferent from the top-ranked
candidate among white voters. Moreover, i tivelve contested elections from 2000 through
2015, every top-ranked candidate among white vatasswhite (twelve of twelve). Meanwhile,
all of the top-ranked calidates among Black voters wereaBk with the exception of the 2009
election, which featuredo Black candidates.

Using the top-ranked candidate approachite-preferred candidates always win and
black-preferred candidates are defeated mora difi@n not. In the twelve contested elections
from 2000 through 2015, every top-ranked candidaieng white voters was elected (twelve of

twelve), as compared to six ocofttwelve top-ranked candités among Black voters. Excluding
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the monoracial 2009 election, the sess rate is 45.5% (five ofeslen) for top-ranked candidates
for Black voters. In the five contestelections over the last five yearg( from 2011 through
2015), every top-ranked candidate among whitengotvas elected (five out of five), as
compared to only two out of five top-ranked dafates among Black voters. Notably, both of
those victories occurraghder special circumstances.

Second, applying the point estimate apphodice groups’ preferences usually diverge,
with white voters almost always preferring vehdandidates (93% of the time) and Black voters
usually preferring Black candidates (63% of the time). Under this approach, white voters
preferred Black candidates only twice: onc2@®0, and not again unfib years later in 2015.
Moreover, using this approach, Black-prefercaddidates usually 10651.8% of the time)
(Gingleslll), while white-preferred cadidates were almost alwagsccessful (88.9% won). The
gap in success rates is larger in more receatsy using the point-estimate approach, 91.7% of
white-preferred candidates were successful duhegast five years, as compared to 33.3% of
Black voters’ prefaed candidates.

The District’s argument that under the pastimate approach, voting is not racially
polarized because Black and white voters shatdéelst one preferrazhndidate in eight of
twelve elections focuses on the wgametric for measuring polarizatidh With respect to
assessing racial polartian, the appropriate yartisk is not the number alectionsn which
minority voters and white voters support differeandidates, but rathére total number of

candidateson which the groups’ preferences divefg&ee Gingles478 U.S. at 56 (“The

2" Notably, using the point estimate approach, much of wieabistrict calls Black-preferred candidates’ “success”
rests on the election of six white candidates who were Black voters’ second- or third-choice esaftidain

African American candidate who receivexre of Black voters’ votes los6eePLTF-69,Point Estimate Approach
Worksheet (Ex. 12 to Dep. ddnathan Rodden, Aug. 20, 2018pdden Dep.at 136:22 — 137:6, 356:19 — 357:9
(chart) (Hirsch in 2000, Garofalo in 2001, Clark in 2002, Knorr in 2003, Schroeder iné&tt@dlRPlogshead in 2013).

% The 2012 election highlights the flaws in the point estnagiproach’s mechanical nature in another respect. The
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purpose of inquiring into the existence of ragiglolarized voting iswofold: to ascertain
whether minority group members constitute a palticcohesive unit and to determine whether
whites vote sufficiently as a bloc usualtydefeat the minority’s preferradndidates)
(emphasis added)gffers v. Clinton730 F. Supp. 196, 208 (E.D. ArkO89) (three-judge court),
affd mem, 498 U.S. 1019 (1991).

As noted, Black and white voters in FFSD haitgave preferred the same candidates.
Even applying the point estimate approach, Bt white voters have diverged in terms of
candidate preference about twardls of the time. Dr. Rodden noted the existence of some
crossover voting from white voters for Blackeferred candidates, bsvome white support does
not cancel out the finding that Black-preferredaidates usually lost due to bloc voting. The
eight Black-preferred candidatelentified by the Court received low levels of support among
white voters, and none was ever preferred bigamoters, save fahe 2015 election under
special circumstances when white voters’ second-choice candidate, Graves, received less than
half the votes of the white verts’ most-preferred candidate.

In sum, even under the two methods @fntifying candidates of choice employed by
Dr. Rodden, | find and concludeathPlaintiffs have satisfie@inglesll and IIl.

For all of these reasons, | conclude tRkintiffs have satisfied the thr&ngles

threshold requirements.

2012 election featured three candidates running for two seats. Under the point estimate appreaquireslito
find that both Black and white voteesich preferred two of the three cardés (here, B. Morris and Schroeder
among Black voters and Ebert and Schroeder among white voters), and that Black and whiteugdsnared”
one candidate preference (Schroeder), Trial Tr. vol. 518079; one would also necesahave to conclude that
at least one Black-preferred candidate was succegkfll07:20—-208:4. The factahBlack voters expressed
essentially unanimous support for a Black candidate who lost, while the two winners were whitateanvdno
were the most popular candidates among white votetsexeived indistinguishabkupport from Black voters
cannot be captured byelpoint estimate approach.
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V. TOTALITY OF THE CIRCUMSTAN CES AND THE SENATE FACTORS

Satisfaction of the thre@inglespreconditions takes Pldiffs “a long way towards
showing a Section 2 violationBlytheville 71 F.3d at 1390, but Plaintiffs must still prove that,
based on the totality of circumstances, Blaclex®in FFSD have “less opportunity than other
members of the electorate to fepate in the political process and to elect representatives of
their choice.”1d. Plaintiffs have methis ultimate burden.

“[T]he question whether the politicalgresses are equally open depends upon a
searching practical evaluation of the past pragent reality, and onfanctional view of the
political process.”Gingles 478 U.S. at 45 (internal quotation marks omiti@it)ng S. Rep. No.
97-417, at 30 & n.120 (1982)). In undertaking fbractical evaluation, courts look to the
following non-exhaustive “typical factors” idengfil in the Senate Rert accompanying the
1982 amendments to the VRA (“Senate Factos£®S. Rep. No. 97-417, at 28-29: (1) the prior
history of voting-related disariination; (2) the degree of radly polarized voting; (3) the
presence of voting practices or procedures that tend to subjugatenibrity group’s voting
preferences; (4) the exclusiohminority group members frométcandidate slating process;
(5) the extent to which the minority group beares ¢iffects of past disenination in areas that
tend to hinder its members’ ability to participatéectively in the political process; (6) the use of
subtle or overt racial campaign appeals; andh& extent to which members of the minority
group have succeeded in bewigcted to public officeGingles 478 U.S. at 44-45. Courts may
also consider two additionadtors: (1) the extent to winelected officials have been
responsive to the particularizededs of the minority group (“Senate Factor 8”); and (2) the
tenuousness of the policy underlying the challengwing practice or procedures (“Senate
Factor 97). Id. at 45. Plaintiffs need not prove “any peutar number of factors . . . or that a
majority of them point one way or the otheld.
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Applying this practical evaluation of the pastd present realities in the District, |
conclude that, under the totality of circumstané@dscan American residents of FFSD have less
opportunity than other memberstbe electorate to participatetime political pocess and elect
candidates of their choice. Not oy the “predominant” Senate Factorses “the extent to
which voting is racially polarizednd the extent to which minaas have been elected under the
challenged scheme” weigh in Plaintiffs’ favdris clear that entrenched socioeconomic
inequalities in FFSD suppress Adan American political particgiion in a myriad of ways.

Bone Shirt I] 461 F.3d at 1022 (internal quotation marks omitted).

A. The “Predominant” Senate Factors (Factors 2 and 7)

“Two factors predominate the totality-of-cinmistances analysis: ‘the extent to which
voting is racially polarized and the extéatwhich minorities have been elected under the
challenged scheme.’Bone Shirt I} 461 F.3d at 1022 (quotirigjytheville 71 F.3d at 1390%kee
also Gingles478 U.S. at 48 n.15 (citing S. Rep.N7-417, at 28-29). The trial evidence
demonstrates that these factesigh in Plaintiffs’ favor, whib strongly supports Plaintiffs’
claim. See GinglesA78 U.S. at 48 n.15 (“If [the “predominiéractors are] present, the other
factors . . . are supportive of, udt essential toa minority voter’s claim.”).

1. The extent to which Board elections almracterized by racially polarized
voting (Senate Factor 2)

The first “predominant” factor (Senate Factor 2)tlie extent to which voting in the
elections of the State or politicalsiivision is racially polarized.'Gingles 478 U.S. at 44-45.
As discussed in great detail above, Board mlastsuffer from starkacial polarization.See
supraSections IV.B., IVC (analysis ofzinglesll and 1ll); see also Bone Shirt, 461 F.3d at
1020-22;Blytheville 71 F.3d at 1386-87, 1390. As a result, this factor weighs heavily in favor

of Plaintiffs.
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2. The extent to which African Americansrhdeen elected to the Board (Senate

Factor 7)

The second “predominant” factor (Senate Fa¢j)as “the extent to which members of

the minority group have been elected to public office in the jurisdictiGmigles 478 U.S. at
45. This factor also weighs favor of Plaintiffs.

Senate Factor 7 looks at the electoral sicoésfrican Americamepresentatives. It

does not require the total absewteninority electoral successSee idat 75;Buckanaga v.

Sisseton Indep. Sch. Dist., No. 54864 F.2d 469, 476 (8th Cir. 1986). In fact, even

“proportional or near proportioheepresentation of the blagopulation on the school board . . .
does not provide an absolute safe harbor in which a defendant can seek refuge from the totality
of the circumstances.Blytheville 71 F.3d at 1388. Instead, courts “must conduct an
‘independent consideliah of the record’ and a ‘searcigy practical evaluation’ of the

circumstances surrounding miitgrelectoral successesBuckanaga804 F.2d at 476 (quoting
Gingles 478 U.Sat 75-76).

The evidence demonstrates that African Americans’ representation on the Board during
the last fifteen years is digggortionately low compared to theihare of the FFSD population.
Single-race African Americans oprise 53.84% of the District’s total population, and 47.33%
of the District's VAP. SeeJoint Stip.J 13. The AP Black populatiocomprises 53.84% of the
District’s total populatia and 48.19% of the VAPJoint Stip.| 13.

At the time of trial, there were twifrican American Boadt members—Paulette-

Thurman and Graves—out of seven (28.57%geJoint Stip. 133. Today, with the addition of
Connie Harge following the 2016 election, thare three African American Board members
(42%). Including Connie Harge the analysis places African Agrican representation at near

proportionate levels with their population. \Mever, as stated above, even evidence of
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proportionate representatiesnot a safe harboBlythevillg 71 F.3d at 1388. And here, the

totality of the circumstances and a searching and practical evaluation of the facts suggest that the
more recent successes of Africamerican candidates are not representative of the community’s
ability to be elected to the Board.

Since 2004, twenty-three white candidated aineteen African American candidates
have run for a seat on the Boamccontested races. PLTF-49mball Rebuttal Repp. 7.

White candidates’ success rate was 69.6%, wifiliean Americans’ sacess rate was 10.5%.
Kimball TestimonyTrial Tr. vol. 2, 160:2-161:11; PLTF-4Bxpert Report of David Kimball
May 27, 2015 (Kimball Rep’), at 13;see also generally Kimball Testimofyial Tr. vol. 2,
159:8-167:3 (testifying that the disparity in sess rates is about the same between white-
preferred and African American-preferred calades as it is between white and African
American candidates and that, since 2000,mmency helps white candidates (75% success)
much more than it helps Bladandidates (0%uccess)).

From 1988 until 2000, Dr. Doris Graham was dindy African American member of the
Board. Joint Stip.{ 206. From 2000 to 2015, thererev@ever more than two African
American members on the Board at the same tiloet Stip.f 208. Henson, an African
American Board member who served from 20®2013, was appointed to the Board in 2007,
then retained his seat until he ran in a condestection in 2013 and lost. He has never won a
Board election.SeeJoint Stip.{ 215. During the 2013-2014 term, following Henson'’s loss
during the April 2013 election, there ware African American Board membergdoint Stip.q
214.

The following table summarizes the numbecahdidates and overall success rates of

candidates of each race in each of the twebrdgested election from 2000 through 2015:
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Table 8 - Comparative Success Rates of Black and White Candidates
Black Candidates White Candidates
Election Total Number No. Successi Total Number No. Successful
2000 2 1 4 1
2001 1 0 3 2
2002 2 1 4 2
2003 1 1 2 1
2004 3 0 2 2
2006 2 0 3 2
2009 0 0 3 2
2011 2 0 7 3
2012 1 0 2 2
2013 2 0 2 2
2014 5 1 3 2
2015 3 1 2 1
TOTALS: 24 5 (20.8%) 37 22(59.5%)

Joint Stip.{ 209.

During the twelve contested electiongrfr 2000 to 2015, twenty-four Black candidates
ran for Board seats. African American candidatere successful in obtaining five out of those
twenty-four seats (20.8% success) (G. Thomash&n, G. Thomas, Paulette-Thurman, Graves).
Joint Stip.{ 210. During the twelve contested élats from 2000 to 2015, thirty-seven white
candidates ran for Board seats. White candida¢ee successful twenty-two out of thirty-seven
times (59.5%) (Hirsch, Garofalo, Hogsheadark] Fletcher, Knorr, Garofalo, Hogshead,
Schroeder, Knowles, Schroeder, Knowles, Miaa, P. Morris, Chabot, Ebert, Schroeder,
Hogshead, Brown, Chabot, P. Morris, Ebedgint Stip.q 211.

During the five contested elections fr@f@11 to 2015, thirteen African American
candidates ran for Board seats. African Ansricandidates were successful in obtaining two
out of those thirteen seats (15.38%ss) (Paulette-Thurman, Grave3yint Stip.J 212.

During the five contested elections from 2@@ 2015, sixteen white candidates ran for Board
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seats. White candidates were successfobtaining ten out of those sixteen seats (62.5%
success)Joint Stip.{ 213.

Including the results of the 2016 electionwdfich | took judicial notice, does not
substantially change the rdtsu As discussed abov&yprg Section I.C.2., four candidates ran
for two Board seats in 2016. Connie Harge i&fn American) and Leslie Hogshead (white)
were elected. Of the two candidates who,lose was African American and one was whit.

During the thirteen contested electiorsnfr2000 to 2016, twenty-six Black candidates
ran for Board seats. African American candidatere successful in obtaining six out of those
twenty-six seats (23% success). Duringtthideen contested elections from 2000 to 2016,
thirty-nine white candidates ran for Board seats. White candidates were successful twenty-three
out of thirty-nine times (58.9%).

During the six contested elections fr@®11 to 2016, fifteen African American
candidates ran for Board seats. African Anaricandidates were successful in obtaining three
out of those fifteen seats (208@ccess). During the six contested elections from 2011 to 2016,
eighteen white candidates ran for Board se¥thite candidates wesiccessful in obtaining
eleven out of those sixteen seats (68.7% success).

The District predicts that these trend# soon reverse because white flight in past
decades will continue to change FFSD demplgias. As | found above, however, while there is
evidence of a trend in the changing demograpdii¢d-SD, that evidence is insufficient to
support a finding that African Americans have firesent ability to ett candidates of their
choice to the Board. Moreover, despite the ghowf the African American population in the
District since 2000, minority eléaral success has not improvedthanear equal rates of success

in the last six contested elections as thveaie between 2000 and 2015. Additionally, as recently
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as the 2013-2014 term, there were no African American Board member¥ at all.

Based on these facts, | camdé that Plaintiffs have estgshed that African American
electoral successes have gaflg been minimal in FFSD, drtheir overallsuccess rates
continue to be disproportionately lam@mpared to those of white candidates.

B. The Historical and Ongoing Effects of Dscrimination in the State, St. Louis
Metro Area, and FFSD (Senate Factors 1 and 5)

Senate Factor 1 examines “the extent oflaistory of official discimination in the state
or political subdivision that tolned the right of the memberstbe minority group to register, to
vote, or otherwise to participatn the democratic processBone Shirt461 F.3d at 1021.
Senate Factor 5 asks whether African Americaesfihe effects of discrimination in such areas
as education, employment and healthd”

The parties have stipulated to the histofpfficial discrimindion in the State of
Missouri and in the St.duis Metropolitan RegionJoint Stip.{{ 226-230. The District,
however, argues that Plaintiffs have failed tol@gh the history of discrimination and its effect
in the District itself, and haveehefore failed to prove Senate Fast1 and 5. | find that both of
these factors weigh heavily favor of Plaintiffs.

1. Official discrimination

Throughout the 19th and 20th centuries, misinigsouri statutes and constitutional
provisions permitted—or required—discrimination against Black Missour&eesJoint Stif{
226-230, 241, 251, 258red Scott v. Sandforéd0 U.S. 393, 398 (1856); Mo. Const. of 1865,

art. Il, § 18 (restricting franchise to white males)S. Const. amend. XV; Mo. Const. of 1865,

% The District also attempts to rebut the quantitative data by casting aspersion on the campaggnscessful

African American candidates, or notingethuccess of Black candidates for offioessideFFSD,see infra Section
V.E.5. By its terms, this factor édoncerned with “the extent to which members of the minority group have been
elected” in the jurisdictionGingles 478 U.S. at 37. Accordingly, these arguments are at the best of little probative
value, and at worst irrelevant to this inquilyee, e.gBone Shirt 1) 461 F.3d at 1022 & n.1@lythevillg 71 F.3d

at 1390.
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art. V, 8 2 (requiring that the governor be a whmitan), art. V, 8 12 (requmg that the lieutenant
governor be a white man), art. IV, 8 3 (raquy that members of the Missouri house of
representatives be white nmeart. IV, 8 5 (requiring that statersgors be white men), art. Ill, 8§
6 (requiring that all voters be white men); @& ch. “Negroes and Mulattoes,” § 2, at 600
(1825) (barring Black Missouriarisom bearing witness in cay RSMo. ch. 146, § 2-2, at 797
(1870) (barring Black Missouriarisom serving as jurorsMo. Const. of 1875, art. X§ 3
(amended to require, rather thammi, racially segregated school§)issouri v. Jenkins515
U.S. 70, 76 (1995) (Ginsburg, J., dissenting).

Jurisdictions within FFSD, including the maipalities of Ferguson and Berkeley, also
historically engaged in purposeful discrimation against African Americans in education,
housing, and other areaSeeJoint Stip.J1 254-60United States v. Missout388 F. Supp. 1058
(E.D. Mo. 1975)aff'd, 515 F.2d 1365 (8th Cir. 1975kordon Testimonyfrial Tr. vol. 1,
119:17-121:1; PLTF-4@ordon Rep.at 16; Trial Tr. vol. 2, 12:4-13:15, 42:1-17 (Henson
explaining that his mother, an African Ameriaasident of what was a smaller FFSD in the
1930s and 1940s was prohibited from attending sdheoé because of her race, so she was
forced to endure long commutes to Blackools in other diricts); Trial Tr.vol. 2, 64:24-65:10
(Graham testifying that she attended a segeebame-room schoolhouse in another part of St.
Louis County, and some of her clasges were bused from Kinlochdt. 68:3—69:15.

As Dr. Gordon testified, histmal policies, including nodnly educational segregation
and the racially-motivated use of incorpooatbut also the way houses, streets, and public
infrastructure were physically btyilwere “intended and designeddeate starklgegregated and
separate [school] districtsTrial Tr. vol. 1, 121:2-24see alsdLTF-40,Gordon Decl, pp. 16,

21-23.
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The three school distrethat now comprise the present-day FFSD—the
overwhelmingly-white former Ferguson-Floriss@and Berkeley schbdistricts and the
predominantly-Black Kinloch school distti—demonstrate how political and physical
discrimination created and perpetuated aathcdual system afchool districts.SeePLTF-40,
Gordon Rep.at 16, 21-22Gordon TestimonyTrial Tr. vol. 1, 119:17-121:kee alsdlrial Tr.
vol. 2, 12:4-13:15, 42:1-17 (Henson testimony); Triavbt. 2, 64:24—65:10, 68:3-69:15
(Graham testimony)Missouri 515 F.2d at 1367 (noting that Kaah had been forced to cobble
together schools “markedly inferior to the oppoities offered in the adjoining Berkeley and
Ferguson districts”). The former Ferguson-HEsant and Berkeley Bool districts displayed
commitment to unlawfully maintaing Kinloch as a segregatedsttict. For two decades after
the Supreme Court’s decisionBnown v. Board of Educatio347 U.S. 483 (1954), this dual
system persisted despite schoamdrganization study recommaations and requests from the
school district itself thakinloch be consolidated th other school districtsee Missouri515
F.2d at 1367flouting the constitutional obligation to “take such affirmative measures as are
necessary to deestablish that dual system and to eliminate the continuing vestiges of that
system.” United States v. Missour363 F. Supp. 739, 745, 747 (E.D. Mo. 1973). It ultimately
took a lawsuit brought by the United States Deparit of Justice andfaderal court order to
force the overwhelmingly white school distrittsconsolidate with their predominantly Black
neighbor. See Missouri515 F.2d at 1366-6Missouri 388 F. Supp. at 1060; PLTF-4Bprdon
Decl, pp. 16, 22-23; Trial Tr. vol. 1, 119:14-121:24.

FFSD is part of St. Louis County, the lar@dr Louis metropolitan area, and the state of
Missouri, each of which has also historically engaged in official discrimination. Dr. Gordon

testified that the processes of segregation asatidiination of those jurisdictions affected and
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fundamentally continues to affeitte lives of FFSD residents in “particularly powerful” ways.
Trial Tr. vol. 1, 115:13-116:13; 100:4-101:1 (noting thizg particularly important to have a
broader focus for a metropolitan area likeLSuis because the municipal fragments, the
corporate fragments, including municipalities anel $bhool districts, are very small and in some
respects very artificigbolitical divisions”);id. at 101:14-20id. at 102:13-103:12 (explaining

that official laws and policerestricting land use and regagl urban development, urban
redevelopment, zoning, and mortgage financ#inae to have “enormous consequences” on
populations’ opportunities to purchase house and accumulate housing equity, which in turn
affected the quality of schoolsailable to a populatn and has sustained a “racialized gap in
wealth” that “persist[s] to the present day”).

Up until at least the mid-1960s, while offic@blicies in the St.ouis metropolitan area
intended to create and perpetuate racial segoegatre “at times blocked by the courts,” they
nonetheless continually “shift[ed] in forntd achieve the same goal of segregatiéee, e.g.,
Gordon TestimonyTrial Tr. vol. 1, 104:5-20see also id.105:17-107:18 (discriminatory real
estate practices in the aregluding realty licensing requirements and race-restrictive deed
covenants); Trial Tr. vol. 1, 107:19-111:9 (notthgt, when restricve covenants were
effectively blocked byshelley v. KraemeB34 U.S. 1 (1948), realtors and developers “quite
publicly mobilized to accomplish the sameniipiby other means,” including strengthening their
professional code of ethics to require restd# segregation and dging home showings and
sales to African Americans, and their efforts wai@forced by official federal mortgage lending
policy and redlining, as well as “a flurry of” micipal incorporation fothe “quite explicit”
purpose of exclusionary zoningge also idat 110:17-22Joint Stip.{{ 235-36; PLTF-40,

Gordon Rep.at 7-16; PLTF-48Kimball Rep, at 8-10.

92



Providing multiple salient examples from the St. Louis metropolitan area, including in
North St. Louis County and FFSD itself, Dr. Gordestified that, althougbfficial policies of
urban renewal and redevelopment in the mid-lated20th century were ostensibly intended to
“address some of the damage of segregation and tlemllapse of central cities,” they “actually
sharpen[ed] and deepen[ed] segregation bogt.ihouis and St. Louis County” by using federal
money and the power of eminent domain erdet[] neighborhoods of mixed use and largely
African-American occupancy for removal or destron so the land could be used for a higher
use.” SeeTrial Tr. vol. 1, 112:4-115:6 (also dedsng how, between 1950 and 1970, about
75,000 people were displaced in the metro aregolgrnment renewal or development, the
“vast majority” without any relocation assistan 84% of whom were African American, and
when they moved from downtown to suburbaighkborhoods, were then “targeted for renewal
or code enforcement @ther attention”)see also Joint Stiff} 242;seePLTF-40,Gordon Rep.
at26-27.

2. Continuing effects of past disgrination on political participation

African Americans in FFSD continue to béhe effects of past sicrimination. As Dr.
Gordon testified, one can still see once-formaligelicies of racial segregation and housing
discrimination “inscribed on [the regionalpldscape” and that therfoalized pattern of
segregation by deed covenant had been “writtenland use zoning,” which is “still very much
the way in which we organize property amulising opportunity in enetro area,” causing
officially sanctioned race discrimation and segregation to “perdistthe present day.” Trial Tr.
vol. 1,111:15-112:3.

According to Dr. Gordon’s testimony, becawsehis persistent physical segregation,
when the federal court desegregation ordertbgdther the overwhelmingly white Berkeley and
former Ferguson-Florissant and predominantigeR Kinloch school disicts, it created a
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present-day FFSD that has “trade[d] segregdbetween districts faegregation within a
district.” Trial Tr. vol. 1,121:2-24. This raciadegregation has settled along a north-south
divide within FFSD that persists today and i#e@ed in socioeconomic, educational, and other
disparities. See Gordon Testimonirial Tr. vol. 1, 122:1-123:14, 126:7-127:5, 127:17-128:1,
128:9-129:11; Trial Tr. vol. 3, 81:1-82:12 (Greestitaony); Trial Tr. vol. 4, 166:19 (Thurman
testimony);see alsd’LTF-40,Gordon Rep.at 2-4, 27-28, Map 10 (p. 2%ee alsdPLTF-44,
Cooper Decl. | 34, Fig. 7 (p. 14), Ex. C (p. 39).

Housing equity is the principal form of wdafor most families, so barriers to equal
opportunity to home ownership that African Antans in St. Louis County have faced for
decades have had and continue to have a stibstaggative impact on a family’s opportunity to
accrue and retain wealth, to get favorabBnlterms, to access public services and high-
performing schools, and to bendfibm increasing property valueSee Gordon Testimony
Trial Tr. vol. 1, 115:25-118:19; PLTF-4Gordon Rep.at 20-21, 23-24, 27-28, 3%e also
PLTF-41,Gordon Resp.at 3-4;Joint Stip.|{ 244-46Gordon Testimonyfrial Tr. vol. 1, 116:9-
13 (“the best way to characterize it is that wifdimilies in the St. Louis area were able to get on
a sort of escalator-of-wealth creation ie tt930s and 1940s that African Americans were
largely barred from for at least a generatiom®s Dr. Gordon also testified, the wealth gap has
increased recently “as a result of the femiising bubble and bustTrial Tr. vol. 1, 116:24—
117:1;see also generall@ordon Testimonylrial Tr. vol. 1, 99:4-119:7The wealth gap is one
chief driver of continuing (and in some casadening) disparities lieveen African Americans
and whites in FFSD in areas such as educdtamtaevement, level of poverty, employment, and
health care. PLTF-4&imball Rep, at 10; PLTF-40Gordon Rep.at 21.

These continuing effects of past discmaiion impact the ability of the African

94



American community in FESD to participate iretblectoral system. Dr. Kimball testified that
political scientists who study voting behavionmmonly use the “calculus of voting” as a cost-
benefit framework for determining whether ankdywndividuals, as well as groups of people, do
and do not voteSee Kimball Testimonyyial Tr. vol. 2, 114:8-115:4. Thcalculus takes into
account the probability that one’steowill determine the outcome of an election, the benefits of
seeing one’s preferred candidate an election and potentialignplement preferred policies,

and the costs of voting, including: infommgi oneself about candides, completing the
administrative process of registering to védeating one’s polling place, and getting time off
work. Id.

Dr. Kimball testified that this cost-benefiamework “indicates that for many people the
decision of whether to vote or not can be a ctadk and that . . . relatively small changes in
either the benefits or the cost side of élg@ation can substantially increase or decrease the
likelihood of voting in an election.” Trial Tr. vo?, 115:5-11. A small change in benefit or cost
has a more pronounced effect on voters with less education and/octass jrand/or who are
“less habitual” voters, because for them *“it’s a little more difficult to overcome the cost that is
associated with registering and turning outdte, learning about cardiites and so forth.”
Kimball TestimonyTrial Tr. vol. 2, 115:12-25ee alsd®’LTF-48,Kimball Rep, at11-12;

Gordon TestimonyTrial Tr. vol. 1, 130:15-131:1 (“the schdiaconsensus is very clear that
when a population is disadvantaged economicalhgen they’re disadvantaged in terms of job
opportunities, educational opportunities, or residential opportunitieshtres [disadvantages]
affect civic participation”).Consistent with Dr. Kimball's¢alculus of voting” framework, Dr.
Gordon testified that based on his survey efdrical discriminatiorand segregation, African

Americans in FFSD bear the effects of past disicration in ways that affect their ability to
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participate in the political proces&ordon TestimonyTrial Tr. vol. 1, 145:10-24see also
Kimball TestimonyTrial Tr. vol. 2, 144:2—-1474, 148:18-149:1; Trial Trol. 3, 20:11-17.

There is ample evidence thhe costs of voting are highand the benefits lower for
African American residents of FFSD as comparedhite residents. There continue to be
undisputed disparities between Black avidte residents of FFSD on almost every
socioeconomic indicator, including employmenmgalth, homeownership, access to health care,
and other factors underlying basic economic secudiynt Stip. 248, 269-71; PLTF-40,
Gordon Rep.at2-4, 27-28, Map 10 (p. 29); PLTF-4Gprdon Resp.at 3-4;Paulette-Thurman
Dep, 63:8-13; PLTF-48Kimball Rep, at9-10, 12; PLTF-44Cooper Decl.q9 36-37; PLTF-
45, Cooper Suppl. Decly9 17-20;Gordon TestimonyTrial Tr. vol. 1, 126:10-127:5 (rates of
poverty are higher in majority-Black blogroups in the District); Trial Trol. 1, 128:2-129:11
(same for “neighborhood stress” indexes, whieasure block groups’ engagement with the
labor market and poverty indexgpoper Testimonyfrial Tr. vol. 1, 200:10-14 (in FFSD, “[o]n
almost every metric, African Am&ans lag behind non-Hispanic whiteKjmball Testimony
Trial Tr. vol. 2, 151:3-19Rodden Testimonyfrial Tr. vol. 5, 75:20-22.

There are also undisputed disparitiesdaen African American and white FFSD
students in educational achievement (including lememt in advanced classes, the FFSD gifted
and talented program, enrichment programsaexiricular activities) and the application of
discipline (including in-school suspensionst-of-school suspensions, referrals to law
enforcement, and corporal punishmergint Stip.{f 261-62, 265-67; PLTF-9BFSD Data
Reported to Office of Civil Righ— Course Enroliment Byace (Ex. 17 to Dep. of Brian Scott
Ebert, June 16, 2015), at 1-3, 16, 18; PLTFFRHESD Data on Office of Civil Rights Website —

LEA Summary of Selected FafiEx. 5 to Dep. of Paul Morrjslune 15, 2015), at 1-5; PLTF-85,
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FFSD Data on Office of Civil Rigk Website — Discipline of Stuts Without Disabilities, Law
Enforcement ReferrdEx. 6 to Dep. of Paul Morrislune 15, 2015), at 1; PLTF-8&:SD Data
on Office of Civil Rights Website — DisciplineSitidents With Disabilities, Law Enforcement
Referral(Ex. 7 to Dep. of Paul Morris, June 15, 2015), &dylette-Thurman Depat 78:20-
22,79:1-8, 104:16-105:16; PLIR25, Ferguson Comm’orward Through Ferguson: A Path
Toward Racial EquitySept. 21, 2015, at 56; PLTF-120yestigation of the Ferguson Police
Departmentat 37-38; PLTF-126, U.S. Dep't of Justiteyestigation of th St. Louis County
Family Court July 31, 2015, at 26, 4%ee alsadlrial Tr. vol. 1, 22:8-25, 26:7-14 (Pruitt
testimony).

There also continue to be undisputed digiggrbetween Black and white residents of
FFSD in the numbers of law enforcement stops, arrests, fines, and fees. PLTF-127, Better
TogetherPublic Safety — Municipal Court®©ct. 2014, at 8; PLTF-128, excerpts from Mo. Att'y
General’s Office2014 Vehicle Stops ReppRacial Profiling Data, at 367-68 (Ferguson), 377-
78 (Florissant), App’x B pp. 18@&erguson), 186 (Florissanfyull report available at
https://ago.mo.gov/home/vehicle-ptreport/2014-executive-summarkimball Testimony
Trial Tr.vol. 2, 151:3-19; PLTF-4&imball Rep, at9-10, 12. Dr. Kimball testified that
“neighborhoods with higher levels of contact wtitle criminal justice system tend to have lower
levels of voter participation.’Kimball TestimonyTrial Tr. vol. 2, 153:23-155:6. This occurs
because of the resulting “loss of economic veses,” and because criminal justice system
involement “tends to foster more negativétadtes and less trust of local government, which
lowers the benefit side of the cost of voting calculation and makesdhsbsestful individuals
less likely to see the benefit of voting in local electionig.” Additionally, ontact with the

criminal justice system causes people “more difficulty engaging in joining in . . . local
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organizations and social netvisrthat help bring peopletmlocal government and local
community affairs.”ld.

The turnout rates in FFSD Board electigmevide further evidence that African
American political participation is depresseseePLTF-49,Rebuttal Report of David Kimball
July 2, 2015 (Kimball Rebuttdl), at 6 (during the last twelveontested elections, African
American turnout has never excked white turnout, but has bdewer than white turnout six
times);Kimball TestimonyTrial Tr. vol. 2, 120:15-121:6 (taout is higher for on-cycle
elections because “the benefit sidenore clear,” since there arere contests on the ballot, and
because “the cost side is a étthit higher for voters” in off-cycle elections since there is less
news coverage, making it take “more efforttbair part to find out who'’s running, find out
information about the candités and their policies”)d. at 145:22-146:{factors like
homeownership and education and income aoagtpredictors of voter turnout. Those factors
provide resources that help pemplvercome the cost side oétbalculus of voting and lead to
voter turnout. So if there araaial disparities in those factothgy can contribute to racial
disparities in political participation as well.”).

Likewise, evidence in the record regardingisération rates alssupports a finding that
African Americans in FFSD are hindered in theilligbto participate inthe political process.
According to Census Bureau data for Noveni#t4, in the state of Msouri, the registration
rate for people who identified as Black alaa®7.1%. The registration rate for people
identifying themselves as white alone is 72.2%. PLTH®Rorted Voting and Registration, by
Sex, Race, and Hispanic Origiat 7;see also Kimball Testimonyrial Tr. vol. 3, 41:1-10 (the
registration differentiails about five points)Rodden Testimonyfrial Tr. vol. 5, 71:1-4id. at

147:12-16 (approximately five percent more whitissourians than Black Missourians are
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registered to vote)d. at 48:14-22 (if whites regier at a higher rate than African Americans but
their respective turnout rates are equal, ondrdan that more white voters than African
American voters actually cast a ballot on election ddygt 117:14-118:1 (people with lower
levels of income and education, as well as youpgeple, are less likely t@gister to vote). As
discussed abovegee supraSection 11.B.4(b), based on the st#mgial racial disparities African
Americans in FFSD experience along a ranggoafoeconomic factors, it is reasonable to
conclude that voter regfration disparities seen across Missawe similarly disparate in FFSD.
See also Rodden Testimomyial Tr. vol. 5, 117:14-118:1.

In addition to impacting African Americaroters in FFSD, these effects of past
discrimination hinder the abilitgf African American candidates FFSD to participate in the
political process Kimball TestimonyTrial Tr. vol. 2, 144:5-146:%&ee alsdPLTF-117,Hudson
Decl, 1 17 (noting that Black voters in FFSD mayéédewer resources tmlunteer or donate to
Board campaignsPaulette-Thurman Dep45:18-46:4, 48:22—-49:9 (naming some Black
candidates who rely goublic transportationXimball TestimonyTrial Tr. vol. 2, 162:11-22
(coordinating and educating Afric&merican voters to singldist as a group ékes a lot of
effort, a lot of resources,” and “would k&the election process more costlyd);at 119:19-24
(“[iln order to win elections, it takes also sowmordination, recruitingandidates, coordinating
support that impose costs and takgamizing and take resources”).

The District argues that Sded-actors 1 and 5 weighiils favor because disparities
along some socioeconomic indicators are smalldrarDistrict than the ggon or State. While
there is evidence to support their argumentptia¢ections of the VRA are not triggered only if
African Americans in FFSD are worse off frahe effects of discrimination, in either an

absolute or relative sense, than African Arreens elsewhere in the region, the state, or the
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nation. Moreover, Dr. Gordon testified crediltiyat because housing stock already sorts people
by income, it would not be plausible for a mzipal unit like FFSDwith a much narrower range
of housing options to show the same socioecoaalisparities as a large metropolitan area that
includes both mansions on large lots and “modestly developed” multifamily units. As such, “the
surprising fact is not that tlgap [within FFSD] is narrower [timwhen looking at the St. Louis
metropolitan area as a whole], but that given theld@ment patterns, the surprising fact is the
gap doesn't virtually disappeat®” Trial Tr. vol. 1, 129:12-13@1. Substantial credible
testimony from individual African American wigsses who live and work in FFSD supports Dr.
Gordon’s conclusionSee, e.g.Trial Tr. vol. 2, 11:18-24 (Einson testimony); Trial Txol. 2,
75:9-18, 86:12—-87:14 (Graham testimony); Thialvol. 4, 167:5-16 (Paulette-Thurman
testimony); Trial Tr. vol. 3, 81:1-82:12 (Green testimosge also Paulette-Thurman Dgp.
63:1-13;Graves Dep.57:11-15.

Based on the credible and coslipng testimony of Plaintiffsexperts and witnesses who
live and work in FFSD, and the trial evidenceaaghole, | find that tlre is a history of
officially sanctioned discriminatiom the region and the Districdnd that history is not just a
distant memory. Plaintiffs hawestablished that AfricaAmericans in FFSD “bear the effects of
discrimination in such areas as education, egrpent and health,” among other areas, “which
hinder their ability to participate efttively in the political process.Gingles 478 U.S. at 37.
Given the extent to which African AmericansiRRSD continue to experience the effects of
discrimination, their ability to participate indlpolitical process is impacted. As the Eighth
Circuit has recognized, depresseditfmal participation is among “the recognized historic effects

of discrimination in the areas ofdiéh, employment, and educatiorBlytheville 71 F.3d at

0 In fact, Dr. Gordon testified thaecause the St. Louis metropolitan azaptures both wealthy and poor areas,
“one would expect” there to be larger disparities inttetropolitan area than in FFSDrial Tr. vol. 1, 122:12-25.
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1390;see also Ginglegt78 U.S. at 69 (“[P]olitical partipation by minorities tends to be
depressed where minority group members suffer affggbrior discrimination such as inferior
education, poor employment opportunities, andilosomes.”). As a result, | conclude that
Senate Factors 1 and 5 weiglfavor of Plaintiffs.

C. Lack of Responsiveness (Senate Factor 8)

Senate Factor 8 examines whether theteviglence demonstrating that elected officials
are unresponsive to the particularized se@ftthe members of the minority groug3ingles
478 U.S. at 45. Plaintiffs presented evidencettiatAfrican American community in FFSD has
particularized needs, and tlzartain members of the Board haheen, at times, unresponsive to
those particularized needs. In contrast, thariat presented evidence showing that the Board
has made efforts to meet the particularized seédhe African Americacommunity. Overall,
| conclude that this factor has neutral weight.

There is significant evidence that theidan American community in FFSD has
particularized needs concerning several issnetiding unequal schootsources and policies
within FFSD, especially between the northern angltsern portions of thdistrict, the disparate
use of school discipline against African American schoolchildiisparate educational
opportunities for African American schoolchildremd racial profiling by law enforcement.
See, e.gTrial Tr. vol. 3, 82:6-12, 83:5-25, 84:1-8b6(testimony of Frank Green discussing
disciplinary policies, racial nk@up of FFSD employees, particularized home-life needs, and
racial profiling); Trial Tr. vol. 4, 166:8-21 (testimony of Paulette-Thurman about resource
allocations, disparities in achievement, amproportionate discipline); Deft-FFSD Bpdden
Senate Factors Refd]{ 26, 29, 30, 31 (noting income digpas between African Americans
and whites in the Southepart of the district)Gordon TestimonyTrial Tr. vol. 1, 111:15-23¢.
at 121:4-24, 145:10-24; Trial Tvol. 1, 51:12-53:2 (testimony of Pruitt regarding incidents
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involving FFSD school resource officer&imball TestimonyTrial Tr. vol. 2, 145:7-21id. at
154:2-15 (testimony regarding law enforcemamd municipal court practices); PLTF-48,
Kimball Rep, at 10-12 (discussing Attorney Generataffic-stop disparityndex, showing that
in Florissant, African Americanare roughly 7.5 times more likelyan whites to be pulled over,
and in Ferguson, 3.6 times more likely, and agched and arrested more frequently, “even
though the proportion of searches that yield @yand are substantially higher for whites than
for blacks in both municipalities”); Tddr. vol. 4, 102:9-103:10 (testimony of Hudson
testifying regarding disciplinenal school-to-prison pipeline).

There is also evidence suggesting that certembers of the Board are or were unaware
of the African American commuiy’s particularized needsCertain Board members testified
that they were unaware of anyrpeularized needs, and otherstiéed that they were unaware
of socioeconomic disparitiesgcial profiling, historic discmination, and the discipline gajsee
Ebert Dep, 107:3-109:9, 116:15-1Brown Dep, 48:5-50:4, 55:1-134ogshead Dep.73:17—
74:23, 77:24-78:TChabot Dep.78:18-80:15, 86:14-87:9, 88:14-Morris Dep, 97:2-98:15;
see alsqoint Stip.{Y 276-78.

Plaintiffs also presented evidence thatBoard responded poortg the transfer of
Black students into the Distrieind that the Board has dondditto respond to discipline and
achievement gapsSeeTrial Tr. vol. 1, 38:12—-44:25 (Pruitt téfying that in response to the
school transfer law, the Board’s emergen@sel-meeting decision to decrease class sizes,
candidates’ campaigning on this issue, and therd@se later decisions tdecline to provide
transportation costs or set a lower tuition ratetiese students had “veryaal and nasty” racial
overtones and were perceived asléfly]” intended “to preventitose kids from transferring to

the district”);see alsqloint Stip. 279 (no FFSD policies taldress discipline or academic

102



achievement racial gapsee alsadlrial Tr. vol. 3, 124:8-126:5 ¢fmer Board candidate Johnson
testifying that “from hearing from principals@ leaders in schools” “there seemed to be a
situation where people were not either culturayute or sensitive enough to be able to navigate
through some of the daily kinds of interactidhat would lead to a student being ultimately
dismissed from class,” that “this culture thatgh types of children are not manageable and that
we need to separate them out was . . oatern racially. | believéhat has strong racial
underpinnings to it.”)see also generallyrial Tr. vol. 1, 23:11-38:11 (testimony of Pruitt
comparing the FFSD Board’s respasise discipline with other districts he considers to be more
responsive to the particularized needs African Americans have on the issue); Trial Tr. vol. 2,
79:11-80:4 (former Board member Graham testgythat Henson “was always advocating for
African-American students,” which she bekelcontributed to his 2013 defeat because
“everybody was not in favasf his agenda”).

Plaintiffs also argue thahat the African American community in FFSD has
particularized needs concernitigg Board’s lack of transpargnsurrounding the suspension of
former FFSD superintendent Dr. Art McCoy atslsubsequent handling of the community’s
response to that decision. It is undisputed the Board’s decision suspend Dr. McCoy, the
first African American supentendent of FFSD, was contemis and widely opposed by the
African American community in the Districtloint Stip.{{ 162, 281-296. There is also strong
evidence that members of the African Americammunity were frustrated with the Board
because they would not give an explanation for the susperSastrial Tr. vol. 1, 46:18-19,
47:13-16, 48:6-21 (Pruitt testimony); Trial Wol. 2, 35:14-39:22 (Henson testimony); Trial Tr.
vol. 4, 105:15-108:23 (Hudson testiny); Trial Tr. vol. 3, 12@-121:12 (Johnson testimony).

Members of the Board testifiedpwever, that they remaineiliesit about the reasons for the
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suspension because it was Board pdiicikeep personnel matters privéteSeeTrial Tr. vol. 2,
98:23-99:11 (Graham Testimony); Trial Vnol. 4, 141:14-143:19 (Thurman TestimonWorris
Dep.57:3-16;Chabot Dep96:14-22. | find the District’s tésnony credible. Moreover, the fact
that the Board held a special meeting at theslavgnue to respond to the community’s concerns
is evidence that the Board was making effortise¢aesponsive to the conumty’s needs at that
time. See, e.g., Graham Testimoiiyial Tr. vol. 2, 98:23-99:11.

The District introduced téisnony from community members who believe the Board is
responsive to the particularized needs of the African American comniti$ge, e.g.Trial Tr.
vol. 3, 97:12-14 (Green testifyirtat he believes the Distribbard advocates for African
American and white children equallyi. at 84:8-14 (Green testifyinpat the Board is working
to address disciplinary issue§raham TestimonyTrial Tr. vol. 2, 8721-88:5, 97:22-98:6;
Henson Testimonyfrial Tr. vol. 2, 19:14-17, 31:14-19 (tdging that the Board was responsive
to particularized African American needs when he was on the Bddrdijman Testimonyfrial
Tr. vol. 4, 133:21-134:1 (the Boaattcepts her input and “we do have a lot of discussions about
race”).

The District also argued that the Boarah@t responsible for certain school district
policies, such as addressitig achievement gap, and thitaherefore cannot be found
unresponsive when it has no dutyréspond to those needs. Insteas the District argued and
current Board member Dr. Paulette-Thurmarifted{ the Board responds to the needs of the
African American communitpy hiring a good superintenddotaddress those needSee

Thurman Testimonyirial Tr. vol. 4, 134:2-135:10. Dr. Beette-Thurman testified that the

31 pPlaintiffs argue that the Board meems’ testimony is not credible becausere is no law that would prohibit

public comment. Even accepting thatas, however, the lack of a legal requirement does not negate the testimony
that the Board had a policy against such disclosures.

%2 The District did not offer any expert testimony about whether or not FFSD Board members have besiveesp

to the particularized needs of the AfricAmerican community in the DistrictSeeTrial Tr. vol. 5, 138:21-139:1.
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Board hired Dr. Joseph Davisgtburrent superintendent andA&inican American, to address
issues of disparityld. at 161:22-25see alsaJoint Stip 1302. Dr. Paulette-Thurman, Dr.
Graves, and Frank Green, among others, gasigiymtestimony about Dr. Davis’ performance
as superintendent and his responsivenetigtdfrican American ammunity’s concernsSee
Thurman Testimonyirial Tr. vol. 4, 161:22-25(raves Testimonyfrial Tr. vol. 6, 18:3-17;
Green TestimonyTrial Tr. vol. 3, D2:6-15, 106:13-23.

Based on the credible testimoaofythe District’s withesses,find that the Board is
making efforts to respond todlparticularized needs of the African American community.
However, because Plaintiffs’ evidence shows teatain members of the Board have, at times,
been unresponsive to the particularized ned¢dse African Americartcommunity, | cannot find
that this factor clearly weighs in the Distigcfavor. Taking all othe evidence together, |
conclude that this factdras neutral weight.

D. Access to Candidate Slating (Senate Factor 4)

Under this factor, “if there is a candidatating process,” this Court must consider
“whether members of the minority group hdeen denied access to that procesarigles 478
U.S. at 37accord Clay v. Bd. of Educ. of St. LquB96 F. Supp. 929, 941 (E.D. Mo. 1995)
(“Clay I'). While there may not be a “consensudaderal law or politial science texts on a
definitive meaning of the phrase ‘slating group[,]. there is no support in the law for [a]
restrictive definition.” Collins I, 816 F.2d at 938. The Supremeu@ has “viewed ‘slating’ as
essentially involving therelorsing of candidates.See idat 938-39 (citingVhite 412 U.S. at
766-67;Whitcomb v. Chavjg103 U.S. 124, 150-51 & n.30 (1971)). The Eighth Circuit has
defined a slating group as a grabat “consists of a small nurabof individuals who select
candidates to run as a bloc tibgeats which are up for electionClay I, 90 F.3d 1357, 1362,
n.11 (8th Cir. 1996).
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Based on the evidence at trial, | find thfa@ Ferguson-Florissant National Education
Association (“FFNEA”) and the North County har Club (“NCLC”) are two well-established
local slating organizations thahdorse candidates for the Board. Both organizations are labor
organizations. The FFNEA is a unit of thetidaal Education Associ@n. Trial Tr. vol. 3,
46:17-47:10 (Green testimony). Each of thegmnizations promotets endorsed candidates
jointly. SeeTrial Tr. vol. 2, 24:6-21 (Henson testimongge also Kimball Testimonyrial Tr.
vol. 2, 131:11-22 (a hallmark of slating is thetfthat endorsed candidates “can coordinate with
other candidates who are endorse to promott #ndorsement by the slating organization, “to
share that information to votettsrough phone calls and mailings and newsletters”); Trial Tr. vol.
3, 66:21-67:4 (Green testimonyhabot Dep.51:9-52:22.

Beyond providing the signaling vawof slating candidates,dbe organizations provide
tangible resources to endorsshdidates, including campaigiterature, mailing lists, and
access to volunteerseeTrial Tr. vol. 2, 25:2-11 (Henson testimoniprris Dep, at 29:23—
30:1, 30:21-31:11Ebert Dep, at 32:20-34:12, 37:19-39:3, 52:6-Btpwn Dep, at 21:1-6,
22:16-23:3, 23:17-21, 300-19, 31:8-17Hogshead Depat 24:2-20, 25:17-27:&€habot Dep.
at 21:16-18, 23:15-25:8; 3419, 52:14-22. Because Board elections are off-cycle elections in
which “voters are generally receiving less infation about the electioapout the candidates,”
the “payoff” of an endorsement “can be biggeKimball TestimonyTrial Tr. vol. 2, 132:3-10.

The FFNEA has endorsed candidates inyeentested electiosince at least 2006.
PLTF-130,Kimball Sources for FFNEA Endorsemeras8 (showing 2006 endorsements);
Schroeder Dep23:4-8; PLTF-130FFNEA Endorsementsat 13 (showing 2011 endorsements);
Ebert Dep, 50:13-22; PLTF-130FFNEA Endorsementsit 15, 20, 26 (showing 2013, 2014, and

2015 endorsements, respectivelgint Stip.q1 108, 109, 117 (in 2007, 2008, and 2010 Board
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seats were uncontested aldctions were not held).

African American candidates have less suctieas white candidates in getting endorsed
by these organizationsSee Kimball Testimonyyial Tr. vol. 2, 132:25-133:1 (African
Americans are endorsed “relatively rarely” imgth FFNEA and NCLC when “compared to
white candidates”). Since 2006, similar numh#ra/hite and Black candidates have run for
office and sought FFNEA endorsement. The FFNiaa endorsed eleven of nineteen white
candidates (58%) but only three of fifteerriéain American candidates (20%). PLTF-49,
Kimball Rebuttalat 7. Since 2004, the NCLC endors$iidteen candidatefor the Board,
twelve of whom are whiteloint Stip.J 323; PLTF-48Kimball Report at 8. In analyzing the
candidates’ access to the slatingugs, however, Plaintiffs’ expert, Dr. Kimball, testified that he
did not know which candidates applied for HFENEA and North County Labor endorsements.
Kimball TestimonyTrial Tr. vol. 3, 17:11-24.

Neither FFNEA nor NCLC has written down sirared with the public their criteria for
endorsement, and neither organization informs chates after the fact whhey were or were
not endorsedSee Kimball Testimonyyial Tr. vol. 3, 16:17-21see alsorrial Tr. vol. 2, 76:25—
77:11, 97:5-9 (Graham testimony); Trial Tr. vB] 23:5-24:5 (Henson testimony); Trial Vaol.

3, 116:6-17 (Johnson testimony); Trial Tr. vol58;23-56:3 (Green testifyg that he had not
seen FFNEA'’s endorsement process written damywhere but that “it's just been handed down
and passed down"$ee alsdChabot Dep.46:18-21 (unaware of NCLCeandorsement criteria);
Ebert Dep, 31:14-16 (sameBrown Dep, 32:13-15 (same).

The District presented credible evidence thatFFNEA endorsement process is open to
everyone. Frank Green, former presidenthef FFNEA from 2014-2015, testified that the

FFNEA sends a letter to every candidate thas fibe the District board asking him or her to
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interview for their endorsement. Trial Tr. v8l.55:1-5, 87:21-88:11. Once a candidate applies,
the FFNEA sends the candidatdssaof questions and sets up an appointment time for the
interview. The chair of the FFNEA Political Action Committee (“PAC”) is the leader of the
endorsement committee and chooses its memierat 55:1-56:11. The PAC chair attempts to
make the endorsement committee as raciallyrdevas possible and to include a mixture of
males, females, teachers, and support persolohedt 58:18-59:1. Green s#ified that the
endorsement committee has been raciallgidie for as long as he can remembdrat59:17-

20.

The endorsement committee interviews cartéislaasking the questions from the list of
guestions given ahead of timkl. at 55:1-56:11. No questioase added or omitted, and the
guestions are usually the same every yé&hrat61:10-23. Once the interviews have concluded,
the committee discusses each candidate and ente$io to endorse. Gregsstified that the
endorsement decision is basedlo& candidates’ answers to tinéerview questions, which are
aimed at finding out if the candidate’s intereses aigned with the FFNEA members’ interests.
Id. at 90:18-24. Green testifiedettibly to the reasons why tiR&NEA did not endorse certain
African American Board candidatesrecent years. In 2011,&l-FNEA decided not to endorse
any incumbents because, among other reasongrdhdt year the Board voted in favor of
lifetime health insurance for the foemsuperintendent and his wiftd. at91:23-92:21.

Although there was still anti-incumbent sentiment in 2013, the FFNEA did endorse Hogshead,
an incumbent, because she voted for pay raises for teatthess94:12-24. The FFNEA did

not endorse F. Willis Johnson because he did not believe that class size rithtse@5:25-

96:4.

In 2014, members of the African Americeammmunity came together to brainstorm
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about ways to help the District. The groupfied a Political Action Committee named “Grade
A for Change.” Thurman Testimonyfrial Tr. vol. 4, 137:19-138:2They decided to interview
and recruit more African Americanmdidates to run for the school boaid. at136:1-137:8,
151:3-152:3;Johnson Testimonyrial Tr. vol. 4, 133:4-9. 112014, three African American
candidates ran together under Grade A faargfe: Paulette-Thurman, Savala, and Johnson.
Paulette-Thurman Testimonyrial Tr. vol. 4, 151:3-152:3. Paatte-Thurman was elected to the
Board in 2014, but Savala and Johnson were Goade A for Change pported the candidates’
campaigns financially and helpedth signs and pamphletsd. at163:163:6-23. Paulette-
Thurman testified that it also ‘tght her how to be a candidatdd. Accordingly, | find that
Grade A for Change is also a local slating orgation for purposes of this analysis, although its
existence is much more recent than FFNEBA BICLC and its impact on African American
electoral success lsss discernable.

Based on the totality of the cumstances, | find that Senatadfor 4 weighs very slightly
in favor of Plaintiffs. This factor primarilgxamines whether African Americans have been
denied access to slating groups. There is little evidence that African Americans have been
denied access to the formal slating procesthetestimony shows thall candidates are sent
invitations to seek endorsement. It is updied, however, that both the FFNEA and the NCLC
endorse more white candidates than Black ctatds. Moreover, wte candidates who are
endorsed are more likely to wihan African American candidaevho receive endorsements.
SeePLTF-49,Kimball Rebuttglat 7. Accordingly, African Americans have much less success
than white candidates in reciiyg the established slating gios’ endorsements, and in that
sense, they are largely denméaningful acces® those slating groupsSee Marengo Cty.

Comm’n 731 F.2d at 1569 (examining the ability teceive [the slating group’s] endorsement”
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under Senate Factor 4). As a result, this fastgighs very slightlyn favor of Plaintiffs.

E. Subtle Racial Appeals (Senate Factor 6)

The sixth Senate Factor examines “the usaveft or subtle raciappeals in political
campaigns.”Gingles 478 U.S. at 44-45. Racial appeals take a variety of forms, including
the use of racially charged campaign tactiod the highlighting of raally charged campaign
issues “that prey[pn racial anxiety,City of Euclid 580 F. Supp. 2d at 610, 613, such as
campaign literature that “appealed to the fearfan residents that &tk students . . . would
be bused to schools in the TowGbosby v. Town Bd. of Hempste886 F. Supp. 326, 342
(E.D.N.Y. 1997).See also, e.gBone Shirt ] 336 F. Supp. 2d at 104Williams v. City of
Dallas, 734 F. Supp. 1317, 1348 (N.D. Tex. 199D9field v. City of LaGrange969 F. Supp.
749, 777 (N.D. Ga. 1997).

Based on credible testimony from somehaf Plaintiffs and other members of the
African American community in and around FFSD nidfithat there is some evidence that Board
candidates in certain years made subtle aljggbat African American members of the
community understood to be racial in natuidnese appeals include advocating for more
enforcement of discipline, which is disproponately meted out against African American
students in FFSD, and attributing discigliproblems to “bad parenting.” PLTF-1Fgpitt
Decl, 11 15-17, 19, 21, 23; PLTF-118enson Dec).q1 11-13, PLTF-11Hudson Decl. 1 8-
10, 13; PLTF-118Johnson Dec) .91 12-13; PLTF-1155raham Decl. Y 16;Morris Dep,
126:10-14Joint Stip.{ 335. There was also evidence that Board candidate Johnson was
guestioned about facets of his personal life dif&in reveal racial undg®nes, including not
being a homeowner, whether or not he had bic&ghildren in the ditrict, and not being a
longstanding resident of the community, and #uath questions were “[of necessarily” evenly
applied to all candidates, and that he pemed these questions askind of cultural
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standardizing of what leadershipuld and should be in thedmmunity.” Trial Tr. vol. 3,
126:23-128:8.

Finally, there was evidence that certairaBbcandidates in 20Idade subtle racial
appeals in opposing (contrarytteen-superintendent Dr. McCa®yposition) the transfer of
mostly African American students fromagtredited neighboring school districtdorris Dep,
45:20-46:3; PLTF-13%ar. 6, 2014 Candidate Foruvideo) at 1:12:20 (Chabot stating that
“student transfer is a punitive law that's destebgehool districts. It's going to be kind of a
rippling effect across thState of Missouri.”)Chabot Dep.32:20-24, 41:17-42:6; PLTF-138,
Nov. 13, 2013 Board Meeting Minst 2; PLTF-115Graham Decl.{ 16. While discussion of
impactful issues such as discipline and tramsfgrstudents in from anlegr district may very
well be appropriate campaign topics, Plaintiifigl avithesses credibly testified that many African
Americans in FFSD viewed candidates’ statemabtsut transfer studesyand the District's
treatment of transfer studentsasattempt by an all-white Boatal stem growth of the African
American student population in the DistriGee, e.g.Jrial Tr.vol. 1, 39:22—-44:25 (MO
NAACP representative Adolphus Pruitt describinig perception that the Board’s decision to
adjust FFSD class sizes downward, declinetiuce tuition, and decline to provide
transportation in response taethchool transfer law, andradidates’ campaigning against the
transfer law, had “very vocal and nasty” ra@akrtones “[b]ecause thestliicts that the kids
will be coming from were predominantly African Asmican, and they did not want to have these
African American children in their school dist”). Additionally, dthough there was testimony
that some of the candidates based their oppodditime transfer program on financial concerns,
seePLTF-139 Mar. 6, 2014 Candidate Forufwideo) at 1:10:40 (former Board member Morris

stating that the “money issue that follows trarsfudents is . . . a huge issue” despite state law
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requiring sending districts to pay full tuition feach transferring studgnthat testimony was
not credible because other testimanyrial established #t the actual cost agition is borne by
the source school distriahd outside donations covée transportation costs.

Based on these facts, | find that Senate F&cteeighs slightly irfavor of Plaintiffs.

F. Discriminatory Voting Practices and Procedures (Senate Factor 3)

Senate Factor 3 asks whether there ararfgqiractices or piedures that tend to
enhance the opportunity for discriminatiagainst” African Americans in FFSDBGingles 478
U.S. at 45. Here, Plaintiffs have challengesl fibllowing three voting praictes: (1) the at-large
voting scheme, (2) off-cycle.€., April versus November) eleotis, and (3) staggered terms.
Joint Stip.{ 341; PLTF-48Kimball Rep, at5-7.

Because of the racially polarized votingpent in FFSD and the cost-benefit analysis
voters engage in as described credibly by Dr. Kilinlb find that the atarge voting scheme and
the off-cycle feature of FFSD Board electionsda disproportionately suppressive impact on
African American voters in FFSDSee Thornburg v. Gingle478 U.S. 30, 47 (1986); PLTF-48,
Kimball Rep, at5-7; see alsd®LTF-117,Hudson Decl.§ 17; PLTF-118Johnson Dec) .1 15,
18;Ward v. Columbus Cty782 F. Supp. 1097, 1104 (E.D.N.C. 1991).

As the Supreme Court has long recognized, at-large voting schemes can “minimize or
cancel out the voting strength of racial [minorities in] the voting populatiGmigles 478 U.S.
at 47 (alteration in original; citation omittedgealso Johnson v. De Grandy12 U.S. 997,

1018 (1994)Blytheville 71 F.3d at 1390 (“The majority vote requirement, staggered terms, and
at-large structure also tend tgppress minority voters’ influence. @Gollins 1, 883 F.2d at 1236.
Indeed, as the Eighth Circuit has observed 11882 amendment to Section 2 “was aimed
particularly at discriminatorgt-large election systems whidiute minority voting strength.”
Buckanaga804 F.2d at 471. Regarding the ample statistical evidencatilaage voting has
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this dilutive effect on Black voters in FFSBee supr&ection 1V.B (findingracially polarized
voting), Plaintiffs’ witnesses testified to howlatge voting has worked in conjunction with
socioeconomic racial dispariien FFSD to disadvantage Black candidates who “are likely to
have less access to the necessaspurces for travel and advertising” outside the immediate area
surrounding the candidates’ hom#gard, 782 F. Supp. at 1104. Because of continuing racial
disparities and racially polarized bloctvw, at-large voting in FFSD does, in fact,
fundamentally enhance the opportunity for diseniation against African American voters and
candidates.

Off-cycle elections also enhee the opportunity for discrimation in two primary ways.
First, off-cycle elections tend to generatausually low voter turnout generally and
disproportionately low turnout among Africdmerican voters. Jonathan Rodden,
segregation the problem in Fergus@®E WASHINGTON POST (Blog), Aug. 18, 2014, at 6.
This should come as no surprise: “holding lagaktions at a time when only the most engaged
and politically astute citizens—those citizens vidtsel the most enfranchised—are likely to vote
will almost certainly result in the diminish@&fluence of groups who feel generally excluded
from the political fabric of the community.Vill. of Port Chester704 F. Supp. 2d at 44dee
also Jones v. City of Lubbgck27 F.2d 364, 381 (5th Cir. 19848lytheville 71 F.3d at 1388.
The trial evidence showed that this correlati@ars out in FFSD, whereat-least for the last
twelve contested elections—Blatknout has never exceeded whiienout, and has been lower
at least half the timeSeeKimball TestimonyTrial Tr. vol. 2, 120:15-121:6.

In addition to dampening turnout dispiortionately among disadvantaged groups, off-
cycle elections increase the relative influenceveli-organized interest groups in maintaining

the status quoSee Blytheville71 F.3d at 1388 (noting that Blackters’ realization “that they
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faced a much lower possibility of succesgler the present scheme” could account for low
turnout); PLTF-62a, Jonathan Roddensegregation thproblem in Ferguson?THE

WASHINGTON POST (Blog), Aug. 18, 2014, at 6. In FFSD, these groups include the FFNEA and
the NCLC. As described aboweeSection V.D., both organizations generally endorse white
candidates.

There is also some evidence that staggered terms in FFSD enhance the opportunity for
discrimination, particularly because they are combined with at-large vi&eeg, e.g.

Blythevillg 71 F.3d at 1390 (“[S]taggered terms[] andiaagie structure also tend to suppress
minority voters’ influence.”) (citind>e Grandy 512 U.S. at 1018 ollins 1, 883 F.2d at 1236
(noting that the dilutive effect of “at-large tuog in a multimember political unit . . . may be
enhanced by staggered terms”). In particidtaggered terms “promotiee dilution of minority
voting strength because they limit the numbereaits, [and] create more head-to-head contests
between white and minority candidates, whiajhlight the racial element and minimize the
influence of single-shot voting.Buckanaga804 F.2d at 475 (remanding for district court to
consider discriminatory effect of schatiktrict’s use of staggered terms).

Given the continuing socioeconomic effeof past racial discrimination, including
transience, the disproportionafect of felony disenfranckément, evidence of depressed
turnout, and the heightened costseeking out information, regjering to vote, and voting for
persons with less income and less educationRDdden’s testimony th#te disproportionate
benefits of these voting practicesuld automatically inure to veltever racial group has even a
bare majority of the VAP in any given juristlan is not credible. Rather, as Dr. Kimball
credibly testified, an ethnic or racial minorityould need a larger majtyito control elections

because of depressed registration and turnous, rabel because “[ijn order to win elections, it
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takes also some coordination, recruiting caneglacoordinating support that impose costs and
take organizing and take resowsc@nd so being just above 50rpent is probaly, in my view,
not enough to ensure control of the outcome of . . . at-large electidmsbiall TestimonyTrial
Tr. vol. 2, 119:5-24see alsalrial Tr. vol. 4, 136:1-137:15 (Paulette-Thurman testifying that it
was difficult for Grade A for Change to redraandidates and that Grade A had asked people
attending an early meeting to sthup if they’d be wilihg to run for the Board and only three or
four people stood out of 100, and evgmot all of those people aéded to do it”); Trial Tr. vol.
2, 74:18-75:18 (Graham tesiifig that “for a black — I'm going to speak specifically from
Berkeley — it's hard to get them to run, teesg the money, send the time and the energy to run,
because they're looking overwhelmingly at thertistand saying it seems like it's impossible”).
As a result, | find that Senate FaicB weighs in faor of Plaintiffs®

G. Tenuousness of Rationales (Senate Factor 9)

Senate Factor 9 considers whether the alianderlying FFSD’s use of the challenged
voting practices are “tenuousS3ee GinglesA78 U.S. at 45. Here, Plaintiffs challenge the fact
that Board elections are at-larged off-cycle with staggered termBor the reasons that follow,
| find that the District has legitimate and cagling reasons for usinipe voting practices at
issue. As a result, this factaeighs in favor of Defendants.

First, Defendants employ these voting pices because they are required by Missouri
law. RSMo. 88 162.261; 162.2%ee also Joint Stiff{ 341, 345-46. This alone is a

compelling reason.

33 While | find that the use of the challenged voting practices enhances the opportunity for discrimination, | do not
find, as will be discusseddfra, Section V.G. (regarding tenuousness obrsles), that there are no benefits to these
practices. Nor do | find, as the question is not before me, that any benefits would be outtweithieeotential for
discrimination that these practices enhance. Weighing the costs and benefits of the challengegrettmslis

more appropriate for the remedial stagantiat this time, where | am merelked if there are practices present that
“tend to enhance the opportunity for discriminatioisingles 478 U.S. at 45.
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Second, the District’'s witnesstestified credibly to severdlenefits of these electoral
features. FFSD witnesses testified that thead voting scheme enables the Board to represent
the interests of everyome the District, rather than repea#ting specific sulalistricts of the
District. Thurman Testimonyfrial Tr. vol. 4, 157:7-15Rodden Testimonyrial Tr. vol. 5,
83:18-84:10. There was also credible testimitray holding Board elctions in April is
beneficial because it gives new Board members toriearn and train when the school year is
winding down and summer is about to begliurman Testimonyfrial Tr. vol. 4, 158:7-159:3.
Additionally, holding Boad elections off-cycle may allow vets to focus more on municipal
elections than if they were held in Novembghen state and nationalatters are also on the
ballot. Kimball TestimonyTrail Tr. vol. 3, 39:4-22see alsdGraves Testimonyol. VI, 16:11-

21. Finally, the District preserdesvidence that staggered terpnemote stability and mentoring
while new board members learn their roldhwurman Testimonyfrial Tr. vol. 4, 158:7-159:3.

As a result, under the totality of the circuarstes, Plaintiffs have not established that
Defendants’ justifications for employing thesating procedures are tenuous, and this factor
weighs in favor of Defendants.

H. Summary of the Senate Factors and the Totality of the Circumstances

After considering all of the evidence presend¢ trial and weighing the Senate Factors, |
conclude that Plaintiffs havetablished, based on the totalitytbe circumstances, that African
American voters in FFSD have less opportuthign other members dfe electorate to

participate in the political pcess and to elect repretaives of their choiceSeeGingles 478

3 My finding that Defendants’ reasons for employing the challenged voting procedurempsdlioy does not

militate against my ultimate conclusion that these same practices (or at least some of them) have diluted the African
American vote in FFSD Board electiorBlaintiffs need not establish discriminatory intent to prove a Section 2
violation; nor must they show that there is no benefé particular practice to establish that it is harmful.

Moreover, while | find that there are benefits to ¢hematures, which supports my finding that Defendants’

justifications are not tenuous, | do not at this phadesraay findings about whether these benefits are actually

realized in the District or whether they outweigh hlaemful effects of the challenged political procedurgse

supranote 33. Rather, that analysis will be done at the remedy phase.
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U.S. at 45 (internal quotation marks omittéclling S. Rep. No. 97-417, at 30 & n.120 (1982)).

CONCLUSION

Intentional discrimination is n@n element of a § 2 violatiorBeeGingles 478 U.S. at
35-37. Plaintiffs have never alleged that Defartd intentionally discminate against African
Americans, and | do not make any findirigat Defendants engad in intentional
discrimination. Rather, it is my finding that tbemulative effects of historical discrimination,
current political practices, and the socioeconaotoieditions present ithe Districtf impact the
ability of African Americans in FFSD tparticipate equally ilBoard elections.

The ongoing effects of racial discrimir@tithat have long plagued the region, and the
District in particular, hae affected the ability of African Aaricans to participate equally in the
political process. The fact thtte electoral process in FFSDd&d elections is not equally open
to African Americans is most apparent in tharisievels of racially polarized voting seen in
Board elections and the failure white voters to support candiga from the African American
community, which has essentially blocked Africdmerican voters from exercising effective
political power in the District. Against thismbkdrop of inequality, a maber of other factors
hinder African American electoral succesglsas an absence of meaningful access to
endorsements, and subtle racial campaign appeals. Importantly, each of these factors interact
with the voting practices and procedures Hratin place for school bahelections in FFSD,
including the at-large and off-cycle election feasjras well as, to some extent, the staggered
terms of Board members, to dilute the Afih American vote. Ultimately, the complex
interaction between these processes and tiongihas “cause[d] an inequality in the
opportunities enjoyed by black and white voterglect their prefercerepresentatives.”

Gingles 478 U.S. at 47.
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Determining whether a 8§ 2 violation existaisomplex, fact-intensive task that requires
inquiry into sensitive and oftetfifficult subjects. The facts dhis case, which include African
American and white voting-age poptibns at levels of near nunigal parity, and a trend in the
District that suggests the Aflan American voting-age population is growing, set it apart from
most § 2 cases, making review especially challenging. But as the Supreme Court has
emphasized time and again, “the question whdtieepolitical processeare equally open
depends upon a searching practical evaluatidgheopast and presenttgy, and on a functional
view of the political process.Gingles 478 U.S. at 45 (internal quotation marks omiti{ett)ng
S. Rep. No. 97-417, at 30 & n.120 (1982)). Hauwngertaken that inquiry, | conclude that
Plaintiffs have established a § 2 violation. Besmathe facts of this casre so unique, however,
the remedy that is ultimately warranted likekeds to be equally unique. Although | do not
make any findings now as to the proper reme@ydourage the partiesach of whom have a
vested interest in the FFSDmmunity, to work together ithe remedy phase to devise a
solution that effectively addsses the current inequalities impacting the electoral process and
accommodates the special characteristiesgnt in the FFSD population.

Accordingly, and for all of the reasons eat above, | conclude that Plaintiffs have
established the thre&ginglespreconditions, and have estiahkd by a preponderance of the
evidence that, under the totality of the circumestan the political prmesses for electing Board
members in the Ferguson-Florissant School Ristleprives African American voters of an
equal opportunity to elect represatives of their choice in violatn of § 2 of the Voting Rights
Act. As a result, the Court enjoins Defendants from conducting anyoeledtir the District’s
Board until a new system may be properlpiemented. | will set a briefing schedule on

remedies after a conference with the parties.
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Accordingly,

IT IS HEREBY ORDERED that Defendant Ferguson-Florissant School District’s
motion to reopen case #[180]GRANTED.

IT IS FURTHER ORDERED that judgment be entered for Plaintiffs on the issue of
vote dilution in violation of 8§ 2 of the Voting Rights Act of 1965.

IT IS FURTHER ORDERED that Plaintiffs’ motion fo interim relief #[118] is
DENIED as moot.

IT IS FURTHER ORDERED that a status conferencediscuss a remedies briefing

schedule is set fdfriday, Auqust 26, 2016 at 3:00 p.min Courtroom 16-South.

&2 ‘«g“%ro*’k

RODNEY W. SIPPEL
UNITED STATES DISTRICT JUDGE
Dated this 22nd day of August, 2016.

119



