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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JAMES EDWARD JONES, )
Petitioner, ;
V. )) Case No. 4:14-cv-02103-AGF
UNITED STATES OF AMERICA, ))
Respondent. ;

MEMORANDUM AND ORDER

This matter is before the Court on Petier James Edward Jones’s motion filed
under 28 U.S.C. § 2255 t@wate, set aside, or correcs Bentence. On September 10,
2013, Petitioner entered a plea of guilty, purstwarf-ederal Rule of Criminal Procedure
11(c)(2)(C), to three counts: (1) assault éé@eral officer in vichtion of 18 U.S.C. §
111(a), (2) brandishing a firearm in furthecarof a crime of violence in violation of 18
U.S.C. 8 924(c), and (3) possession with therinto distribute cocaine base (“crack
cocaine”) in violation of 21 U.S.C. § 841inder the parties’ negotiated Rule (c)(1)(C)
plea agreement, in exchange for Petitigplea of guilty to these counts, the
government dismissed a fourth count, forgassion of a firearm in furtherance of a
drug-trafficking crime in violation of 8§ 92d), and recommended a sentence of 20 years,
in total, which would be binding on tli&ourt if accepted. The Court accepted
Petitioner’s plea, and on December 17, 2018teseed Petitioner to a total of 20 years in

prison, and a three-year teofisupervised release.

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2014cv02103/137253/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2014cv02103/137253/19/
https://dockets.justia.com/

In his pro se motion to vacate and setl@tis conviction and sentence, Petitioner
claims that: (1) plea counsel failed to file dioe of appeal after Petitioner instructed him
to do so; (2) there was no factual basis fditidaeer’'s plea because there was evidence of
entrapment as to the drug charges, and pleassd was ineffective fdfailing to object to
the validity of the plea on this basis; (3) peainsel was ineffective for failing to move
to suppress the charge ofgsession with intent to distribute, and the charge of
possession of a firearm in connection therewbdsed on a defense of entrapment; and
for failing to request a lesser sentence do@nward departure at sentencing based on
the entrapment; and (4) the waiver of eplpand post-conviction rights included in the
parties’ plea agreement is not enforceableabee the plea lacked a factual basis and was
tainted by ineffective assistanoécounsel, as stated above.

On November 20, 2017,¢Court held an evidentiary hearing on Petitioner’'s
claims. The Court appointed counsel to represent Petitioner at the hearing. Based on the
entire record, and having had the opportunity to observe and evaluate the demeanor of the
witnesses at the hearing,tilener’s motion will be denied.

BACKGROUND

Criminal Proceedings

As part of the guilty plea agreement sigihgdooth parties, Petitioner stipulated to
the following facts. On Aplrl5, 2013, Petitioner asked andercover agent of the
Bureau of Alcohol, Tobacco, feéarms and Explosives (“agentd pick him up, as they
had previously discussed Petitioner selling agent crack cocaine. Petitioner advised

the agent to drive to a certdocation where Petitioner could taln a firearm, stating that
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he (Petitioner) liked to have a firearm whhm while conducting “business.” At the
stated location, Petitioner exited the velitd meet with Frederick Crayton (“F.
Crayton”), and retrieved a firearm from area by a window of a nearby house.
Petitioner brought the firearm dato the vehicland handed it to thegent, who denoted
the make, model, and serial number.

Petitioner then called Dwayrgérayton (“D. Crayton”), who told Petitioner that a
source who could provide crackcaine wanted to meettR@ner and D. Crayton at a
second location. The agent was instru¢tefbllow Petitioner to the second location.
When the agent arrived, tiagent gave Petitioner money. While still in possession of the
firearm, Petitioner took the money, and walkath D. Crayton tqpurchase the crack
cocaine. Petitioner brought the crack cocaine back to the agent. The agent weighed the
substance and found it to be light. D. Goaythen spit out morerack cocaine from his
mouth to make the requested amounttitiBeer was armed throughout the exchange,
and the substance was later gnatl by the St. Louis Police Lab, which confirmed that it
was approximately seven grams of crack cocaine.

On April 18, 2013, Petitiner and F. Crayton met with the agent and two
confidential informants (“CIs”), pursuant goprevious arrangement, to sell the agent and
Cls three firearms. Petitioner and F. Crayittended to rob the ageof the money that
was to be used to buy the three fireariAsthe meeting, F. Crayton stated, before
walking away, that he was going to drivepamately to the location where the firearm
transaction was to take place. Petitioner iegdhin the agent’s vehicle. Seconds later,

F. Crayton returned to the@gt’s vehicle and pointed a firearm at the agent and one of
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the Cls. At the same moment, Petitiopalled a firearm from under his jacket and

pointed it at the agent as well. A strugfyiethe firearms ensuedPetitioner used his

firearm to strike the agent in the head, leaving a gash. Petitioner then exited the vehicle,
followed by the agent. Thagent was immediately confronted by a third robber, a
juvenile, but the juvenile ran off after a brief struggle with the agent. F. Crayton, who
was still armed, then assauwltthe agent, and the twowwggled for control of F.

Crayton’s firearm. During the agent'sigggle with F. Crayton, Petitioner pointed his
firearm at the agent and pulled the triggEilowever, the firearm did not discharge as its
magazine and a single round had been ejectedgdiine prior struggle inside the vehicle.
Petitioner then ran off.

On April 24, 2013, Petitionexas indicted on four counts: (1) assault of a federal
officer, (2) brandishing a firearm in furttace of a crime of violence, (3) possession
with intent to distribute crack cocaine, a@dd possession of a firearm in furtherance of a
drug trafficking crime, pursuant to 18 U.S&924(c). Count 4 carried a mandatory term
of imprisonment of not less than 25 yeasnsecutive to any other sentence imposed. 18
U.S.C. 8§ 924(c)(1)(C)(i). Petitionanitially pled not guilty.

At the change-of-plea heag held on the day thegd agreement was executed,
September 10, 2013, Petitioner was given timdigouss the terms of the plea agreement
with both his attoray and the prosecutor, and talegss any questions Petitioner had
about the same. Followingahdiscussion, Petitioner represented to the Court at the
change-of-plea hearing that he understoodeiras of the plea agreement and that he

was guilty of the crimes to which he wagatling guilty. He further confirmed that he
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was satisfied with the representation deeived from his attorney, and that there was
nothing he wanted his attorney to do fiam that the attornelgad not done in
representing PetitionetJnited Statesv. Crayton et al, No. 4:13-CR-157-AGF-2

(“Crayton 1”), ECF No. 149 at 22-28 (E.D. Mo.Petitioner also represented that he
understood that he would normally have tigét to appeal bothis conviction and his
sentence, but that in the plea agreentemtyas waiving his right to appeal all
nonjurisdictional, nonsentencing issuasd all sentencing issues other than the
calculation of his criminal historyld. at 31-32. The Court ascertained the factual basis
for the guilty plea and found @hthe plea was knowing, intelligent, and voluntaiy..at

55.

As noted above, on December 17, 20d8)sistent with the parties’ plea
agreement, the Court sentenéstitioner to a total of 20 years in prison, and a three-year
term of supervised releaSePetitioner was sentenced 13 years each for counts one and
three, to be served concumtly. As required by statuté8 U.S.C. 8§ 924(c)(1)(A)(ii),
Petitioner was sentenced to seven years for Chuntbe served coasutive to the term
for Counts 1 and 3. The government dismigSednt 4 pursuant to the plea agreement.

At the sentencing hearing, the Court agadlvised Petitioner &t he had entered
into a plea agreement that wadssome or all of his rights to appeal his sentence. The

Court further advised Petitioner that if hdieeed that the waivewas not valid or did

! The agent, who was the victim of the adsdestified at thesentencing hearing.

The parties agreed that theu@bcould consider the videotape of the assault, which had
been reviewed by the parties and playedpen Court at a previous sentencii@ayton
|, ECF No. 146 at 2.



not cover some ground he wished to raised;dwdd present that theory to the appellate
court, and that Petitioner could also apgesiconviction if he believed that his guilty
plea was somehow unlawful or involuntary ifathere was some other fundamental
defect in the proceedings thatswaot waived by his guilty pleaCrayton |, ECF No. 146
at 54. The Court advised Petitioner that he the right to apply for leave to appeal in
forma pauperis and that his attorney or@erk of Court would pepare and file a notice
of appeal upon his requesthe Court then asked plea coursereview with his client
and promptly file the Notice of Comphae required by Local Rule 12.07(Ald.

On December 17, 2013, pleaunsel filed the Notice of Compliance, which was
signed by Petitioner that day, and in whi&chox containing the flowing representation
was checked: “I have beéuly informed of myright to appeal the final judgment in
this case, | do not wish to file a Notice of #gal, and | have instcted my attorney not
to file a Notice of Appeal."Crayton |, ECF No. 130.

M otion to Vacate

In his first claim for relief, Petitioneasserts that, when he signed the plea
agreement, he told g counsel “no matter what to file a notice of appeal.” Petitioner has
attached to his § 2255 motion an affidavit attesting to that fact. ECF No. 1-2. Petitioner
argues that plea counsel’s failure to file a notice of appeal as Petitioner requested
constitutes ineffective assistance of counsel.

Petitioner’s second, third, and fourth claigech assert théte record supports a
defense of entrapment as to the charggme$ession with intent to distribute crack

cocaine and possession of a firearm (CoG@rdad 4), and therefore, Petitioner’s plea
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lacked a factual basis, and plea counsel wefédctive for failing to object to the validity
of the plea and for failing to move to supgsehe charges or seakesser sentence on
this basis.

In his affidavit submitted in suppoot his 8 2255 motion (ECF No. 1-2),
Petitioner attests that, prior to the drugnsaction, Petitioner waapproached by a Cl
who promised Petitioner a jobRfetitioner could obtain a fiaem for the Cl. According
to Petitioner, when the Cl cane buy the firearm, th€l was accompanied by an
undercover federal agent. After Petitiondidgbem the firearm, the Cl and agent both
asked Petitioner multiple times if Petition@udd obtain crack cocaine for them, and
Petitioner repeatedly declinedlliteg them that he did not Berack cocaine. The agent
allegedly told Petitioner that the agent neettedcrack cocaine foay his workers.
Petitioner attests that he asked the agenttaheyob, and the agent responded that he
would give Petitioner a job Petitioner “could do some motkings for him.” Petitioner
then told the agent &t Petitioner knew someone that abaéll the agent crack cocaine.

Petitioner further asserts that he had never sold crack cocaine before that day, that
he never had any intentionss#lling such drugs, and that he would not have sold the
drugs or a firearm if he had nio¢en offered the “reward of tab to help [his] family.”
ECF No. 1-2 at 1. Petitioner argues that tHasts give rise to an entrapment defense,
which plea counsel should hawverestigated and asserted.

With respect to Petitioner’s first clairthe government responds that the record
conclusively indicates th&tetitioner was apprised of hight to appeal and did not

request an appeal. Specificalliie government points to the waiver of appeal included
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in the signed plea agreementwhich Petitioner stipulated thhe was “fully apprised by
defense counsel” of his rights concerningeaipas well Petitioner’s signed Notice of
Compliance.

With respect to Petitioner’s remaining claims, the government argues that the facts
agreed upon in the gl agreement provide a factuasisao support the plea. The
government contends that the alleged entrapmiefense is “addres$as to only one of
the three counts relative to [Petitioner’s] péaal sentence,” and that “the consecutive
nature of Count 2 [for brandishing a fireammfurtherance of a crime of violence] is
directed to the conduct of Coub, the Assault on the fedewdficer and is not influenced
by the conduct related to thestribution of a controlledubstance related to Count 3.”
ECF No. 3 at 4. In any event, the gowveent asserts that Petitioner’'s proposed
entrapment defense based on the supposed grafmgsjob by the agent is refuted by the
facts agreed to ithe plea agreement.

Evidentiary Hearing on November 20, 2017

At the evidentiary hearing on Petitionen'stion to vacate, the Court heard the
testimony of Petitioneand plea counsel.

Regarding his first claim, Petitioner tifistd that, on Augus12, 2013, during a
status conference, at whichtlener was given time to talk with plea counsel, Petitioner
instructed plea counsel to file a notice ppaal. Petitioner testified that plea counsel
informed Petitioner that he could sign the @gaeement and still pursue a direct appeal.

Petitioner admitted that plea counsel arel@wourt, both at the time of accepting

the plea and at the time of sentencing, disedsvith him the waiver of his right to
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appeal contained in the plea agreementPlatitioner testified that he did not understand
that he was waiving his right to appeal.tiR@er also admitted that he signed the Notice
of Compliance on December 17, 2013, indiogitihat he had been fully informed of his
right to appeal, that he did neish to file a notice of appé and that he had instructed
his attorney not to file a notice of apped&ut Petitioner testigéd that he did not
understand that he would be waiving his right to appeal.

Plea counsel testified that Petitioner neagked him to file a notice of appeal.
Plea counsel testified that he discussedwhiver of appeal contained in the plea
agreement with Petitioner several times, ard #fter sentencing, he went over the
Notice of Compliance form with Petitionerfoes Petitioner signed that form. Plea
counsel testified that Petitioner confirmed thatwas not asking plea counsel to file an
appeal. Plea counsel further testified thatitioner expressed no reluctance to sign the
Notice of Compliance and that Petitioner never asked counsel to file an appeal thereafter.

As to Petitioner’s remaining claims orshmotion to vacate, Petitioner and plea
counsel both testified that, before entering plea agreement, Petitioner asked plea
counsel about a possible entrapment defense tag drug charge and plea counsel
informed Petitioner that the defense wakkaty to succeed. Petitioner acknowledged
that the alleged entrapment would not havenbe defense to the crime of assault of a
federal officer or brandishing a firearm irrttoerance thereof (counts 1 and 2), and that
he “took responsibility” for those crimes. BRetitioner testified that entrapment would
have been a defense to the drug crimesitidtedr testified that, had plea counsel agreed

to pursue an entrapment defense, Petitisrmernd have gone ttrial and would have
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risked being convicted on the additional co(@ount 4), which was dismissed pursuant
to the plea agreement.

Plea counsel testified that he looked iatoentrapment defense and discussed the
defense with Petitioner by letter and ingmn, before Petitioner signed the plea
agreement. Plea counsel tastifthat after reviewing thgovernment’s video evidence
and other discovery, includiryvideo of Petitioner travelinground town th the agent
trying to find crack cocaine, plea counselided, and advised Beoner, that Petitioner
could not make the requisite showing for gugpose of an entrapment defense of a lack
of predisposition to sell drugs. Plea cournsstified that Petitioner was not happy about
hearing plea counsel’s view tife entrapment defense, but that Petitioner ultimately
accepted that advice and signed the plea agrdéerRé&a counsel testified that at the
change-of-plea hearing, Patitier did not discuss thetempment defense furthér.

DISCUSSION

Pursuant to 28 U.S.C. 8 22 a federal prisoner may seek relief from a sentence
imposed against him on the ground that ‘$katence was imposed in violation of the
Constitution or law of the UniteStates, or that the couvas without jurisdiction to
impose such sentence, or that the sentefsein excess of thrmaximum authorized by
law, or is otherwise subject to collateadiack.” 28 U.S.C§ 2255. A petitioner’s

ineffective assistance of counsel claim isgarly raised under 8255 rather than on

2 The record further reflecthat, at the pretrial stag@etitioner obtained multiple

extensions of time to file pretrial motiora)d that on June 5, 2013, Petitioner appeared
before Magistrate Judge FrezkiR. Buckles, and waivdds right to file pretrial
motions. Crayton |, ECF No. 70.
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direct appealUnited States v. Davis, 452 F.3d 991, 994 (8th Cir. 2006).

Failureto File a Notice of Appeal

“[A]n attorney’s failure to file a notice adppeal after being insicted todo so by
his client constitutes ineffective assistaecditling [a] petitioner to section 2255 relief,
no inquiry into prejudice or likely sixess on appeal being necessamyalking Eagle v.
United States, 742 F.3d 1079, 1082 (8th Cir. 20X4jtation omitted). However, for such
a claim to succeed a petitioner “must show Hetanifestly instructed his counsel to
file an appeal.”ld. “A bare assertion by the petitiorntiat he made a request is not by
itself sufficient to support a gnt of relief, if evidence thdhe fact-finder finds to be
more credible indicates the contrary propositioid’

“If the defendant did not clearly request ostmct his trial attorney to appeal, . . .
the court considering a claim of ineffe@iassistance mustah determine whether
counsel consulted with the dafiant about an appeal and, if not, whether the failure to
consult was unreasonableParsonsv. United Sates, 505 F.3d 797, 79@th Cir. 2007).
“Counsel has a constitutionally imposed diatyconsult when there is reason to think
either (1) that a rational defdant would want tappeal (for example, because there are
nonfrivolous grounds for agal), or (2) that this particular defendant reasonably
demonstrated to counsel thatwas interested in appealingltl. (citations omitted).

Here, the Court credits plea counseéstimony, over Petitioner’s, that plea
counsel consulted with Petiner about Petitioner’ s right to appeal and that Petitioner
instructed plea counsel not to file an appeBlsed on the record as a whole, including

the record at the chga-of-plea hearing and the Coumblsservation and evaluation of the
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demeanor of Petitioner at the evidentibearing, the Court does not find credible
Petitioner’s testimony that he dmbt understand that he was waiving his right to appeal.
Petitioner’s testimony is also contradictedHhiy representations in the signed Notice of
Compliance, which sets forth suchiwex in plain and simple language.

Entrapment Defense

In his remaining claims, Petitioner parib a potentially successful entrapment
defense in order to argue that his ghezked a factual basis and was tainted by
ineffective assistance of counsel. “A guifilea constitutes a waiver of constitutional
rights and must be boknowing and voluntary."Gray v. United States, 833 F.3d 919,
923 (8th Cir. 2016). Further, Federal Rule&Coiminal Procedure 11(b)(3) provides that
the district court must determine that thera factual basis for a guilty plea. A factual
basis is adequate if the court can oeadbly determine that the defendant likely
committed the offenseUnited Statesv. Scharber, 772 F.3d 1147,150 (8th Cir. 2014).
The court may consider the plea agreensigulated facts, and a colloquy between the
defendant and the court, among othangh, in making the determinatiohd. In
particular, a “defendant’s representatiaiging the plea-taking carry a strong
presumption of verity anpose a formidable barrier in any subsequent collateral
proceedings.”’Adamsv. United Sates, 869 F.3d 633, 635 (8th Cir. 2017).

“To establish ineffective assistance during plea negotiations, the petitioner must
show ‘counsel’s representation fell belowabjective standard of reasonableness’ and
‘that such deficient performance prejudiced’ the defenBavisv. United Sates, 858

F.3d 529, 532 (8tkeir. 2017) (quotingxrickland v. Washington, 466 U.S. 668, 688
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(1984)). Prejudice in this context requires getitioner to show that “that there is a
reasonable probability that, biar counsel’s errors, he walihot have pleded guilty and
would have insisted on going to trialHill v. Lockhart, 474 U.S. 52, 59 (1985).
“[W]here the alleged error of counsel is duee to advise the defendant of a potential
affirmative defense to the crime charge tesolution of the ‘prejudice’ inquiry will
depend largely on whether the affirmative deéelilsely would have succeeded at trial.”
Id.

Upon consideration of the record awlaole, including the testimony at the
evidentiary hearing, the Court finds that Petigr knew of the possilty of asserting an
entrapment defense before changing his plsaussed the defense with plea counsel,
and nevertheless voluntarily erdgd the plea agreement, effigely waiving that defense
and admitting that there was a factual basigte plea. Petitioner’s statement that he
was satisfied with his couni&eperformance at the changéplea hearing, despite his
knowledge of the possibility dhe entrapment defense, also negates his claim of
ineffective assistance of counselidgrthe plea bargaining stag8&ee United Sates v.
Newson, 46 F.3d 730, 733 (8th Cir. 1995) (affimg district court’s finding that the
defendant “was aware of the entrapment nefeand voluntarily waived such defense at
the change of plea hearing” by stating theg and counsel had discussed all available
defenses,” and further holding that the defetiddfailure to assert any objections to his
counsel’s performance at theactge-of-plea hearing, despites knowledge then of [the
entrapment defense], refutes any claim offewive assistance abunsel as a basis for

withdrawing his plea.”) (citations omitted).
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To the extent that Petitioner argues thiaa counsel did not pperly analyze the
entrapment defense and its potential for ssgcthe Court cannot say that the strength of
the defense was so clear that plea cdisadvice fell below the wide range of
reasonable professional assistangee United Satesv. Searcy, 284 F.3d 938, 942-43
(8th Cir. 2002)finding that a defendant could not establish the lack of predisposition
required for an entrapment defense, notwithditag that the defendant on initial contact
stated that “he doesn't sell crac&caine” and that it took tfe or six conversations” with
federal agents before the first sale of cramk place, because “there was no particular
difficulty in getting [the defendant] to &rtain the idea” of committing the crime and
“no great amount of peuasion was required”))nited Satesv. Bost, 536 F. App’x 626,
631-32 (6th Cir. 2013unpublished) (holding that the idence was sufficient to permit
a jury to find predisposition and reject antrapment defense because, although the
defendant expressed reluctance to sellrotiati substances which was only overcome
after the agent offered thefdadant a job, the defendant was “familiar with drug
terminology and sales” arekpressed a willingness to immediately sell the agent the
drugs). Nor does the Court find crediblgitfaner’s testimony that, based solely on this
potential defense, Petitioner would have gonei&b on all four counts charged, and
risked facing a term of imprisonment of hegs than 25 years, catitive to any other
sentences imposed. As such, Petitioner cannot demonstrate prejudice.

CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Petitioner James Edward Jones’s motion filed
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under 28 U.S.C. 8§ 2255 to vacatd, asde, or correct his sentenc®BNIED.

IT ISFURTHER ORDERED that this Court will not issue a Certificate of

Appealability as Petitioner has not made a suitistiashowing of the denial of a federal

constitutional right as requideby 28 U.S.C. § 2253(c)(2).
A separate Judgment shall accompany this Memorandu@ raied.

A..n_ £ .i I AT
AUDREY G.'FLEISSIG ¢
UNITED STATES DISTRICT'JUDGE

Dated this 27th day of December, 2017.
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