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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

FREDDIEPHILLIPS, )
)
Plaintiff, )
)
Y ) No0.4:14CV 2108DDN
)
)
CAROLYN W. COLVIN, )
Acting Commissioner of Social Security, )
)
Defendant. )
MEMORANDUM

This action is before the court for judicial review of the final decision of the
defendant Commissioner of Soctécurity of the applicain of plaintiff Freddie Phillips
for disability insurance benefitsder Title Il of the Social ®earity Act, 42 U.S.C. 8§ 401,
et seq. The parties have consented to thkecese of plenary authority by the undersigned
United States Magistrate judge pursuant tdJ28.C. § 636(c). For the reasons set forth
below, the decision of the Administragiv.aw Judge (ALJ) is affirmed.

|. BACKGROUND
Plaintiff was born on January 22, 1959Tr. 35.) He protectively filed his

application for disability insurance benefis June 24, 2010, alleging an initial onset
date of disability of May 12010, subsequently anded to October 17, 2012. (Tr. 11,
75, 116.) He alleged disabiligue to back probfas, abdominal pain, neck pain, vision
problems, and memory problems. (Tr. 30Bis application was denied initially, and he
requested a hearing beforeAn). (Tr. 137-41, 144-45.)

On March 14, 2012, following a hearinpe ALJ issued aettision finding that
plaintiff was not disabled. (Tr. 116-27.) @WAppeals Council granted plaintiff's request

for review and remanded to the Agency wittstructions to reevaluate his residual
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functional capacity and provide a completenigm regarding his exegonal abilities. (Tr.
134-35.)

The ALJ conducted a second hearing, andgeptember 3, 2013, issued a second
decision finding that plaintiff was not disable@lr. 11-23.) The ppeals Council denied
plaintiff's request for review. (Tr. 1-3.) Accordingly, th&l.J's September 2013

decision stands as the finalotk®on of the Commissioner.

|l. MEDICAL AND OTHER HISTORY"
In May 2010 plaintiff was x-rayed at @stian Hospital for chronic pain in his

thoracic spine. Plaintiff reported havingiqersurgeries on his lumbar spine and right
knee. His back surgery oaced in 2005 following anaccident. Several doctors
reviewed his x-rays. AnjurBhariff, M.D., reported the presce of rods along the left
upper paralumbar spine leveitivassociated screws. Heted normal alignment and an
absence of fracture or bony destructioBhandrakant Tailor, ND., reported a normal
thoracic spine. (Tr. 389-401.)

On July 14, 2010, plaiff was admitted to Chrisan Northeast Hospital for
increasingly worsening left lowextremity pain. The pain oiigated in his left calf and
radiated to the upper postearithigh. He was diagnosedttv below-the-knee deep vein
thrombosis or the formation of one or mdswod clots (thrombi) in the deep veins,
usually of the lower extremity an the pelvis. Leslie Fids, M.D., noted that plaintiff
did not have a sedentary lifestyle and wasaignificantly overweight. She started him
on Coumadin, an anticoagulant. (Tr. 405-06.)

On July 29, 2010, plaintiff saw Jarmaddin Amanullah, M.D.fo establish a new
primary care physician relatidmp. On November 8, 201@laintiff saw Tony Chien,

D.O., an orthopedist, at Dr. Aanullah’s request. Plaintiff'shief complaint was pain in

! The sole basis for the perd action is the ALJ's evaltian of plaintiff's physical
condition. (Pl.’s Br. at 6-1% Because plaintiff does nohallenge the ALJ’s evaluation
of his mental impairments, the court will liimits discussion to the issues raised by
plaintiff.



the lumbar spine. Plaintiff described an aching ipain his lumbar spine with an
intermittent sharp pain. He also reported that the pain radiatetistmht buttock and
lateral thigh regions, and thhe injured himself when helfeoff of a roof. Dr. Chien
noted plaintiff's remarkable gamedical history for deep neus thrombosis, hepatitis C,
depression, and back surgery. Dr. Chiecommended spinal steroid injections, and on
November 15, 2010, plaintiff ceived the injections. Followg the injections, plaintiff
reported an 80% improvement, but stated thatpain moved farther up his back. He
was treated with anti-inflammatory medicatiand muscle relaxants, and instructed not
to do any heavy lifting, pusihg, or pulling. (Tr. 468-71.)

Between November 12, 2010 and Mard® 2011, plaintiff was seen on three
occasions in the Cardiovascular DivisiorV&shington University School of Medicine.
His medical history includedypertension, hepatitis C, deep vein thrombosis, and
gastroesophageal reflux disease (GERD). nBfacomplained of shortness of breath and
chest discomfort over the past eight to nmenths; however prior to that time, he had
fairly good exercise capacity. Plaintiff's complaints of ¢ltiscomfort and shortness of
breath were consistent with coronary artdisease or pulmonatyypertension. He had
smoked a pack of cigarettes per day for thygars. Treating hysician Kory Lavine,
M.D., recommended an exercise stress echamgnan, to assess his exercise tolerance
and ischemic symptoms; a chestay; a brain natriuretic pége test, a test to measure
the amount of the BNP hormone whichnmde by the heart and shows how well the
heart is working; and a pulmonary CT angiogram. (Tr. 551-52.)

Plaintiff reported significant improvemeint his chest pain diurg a second visit at
the Cardiovascular Division oBecember 17, 2010. Dr. \ime suspectd obesity and
deconditioning were causing his shortnessbifath. Dr. Lavine described a patient
doing fairly well from a cardiovascular perspee, noting that he was able to walk up
multiple flights of stairs or several blockstimout shortness of brdabr chest pain. He
states that he occasionally has shortness of breath with significant activity, which is

improved when he goes sortength of time without smoking Plaintiff's CT scan was



negative for pulmonary embolism, but showed intermediate speculated nodules in the
right upper lobe. Dr. Lavine ordered follayp in three to six months. (Tr. 583-85.)

On January 5, 2011, plaintiff sawr.DAmanullah for a progress visit. She
indicated that plaintiff's three and one haibnths of anticoagulimn therapy had been
effective. He had no further ohest pains or shortness oéath. She noted that plaintiff
used a cane for ambulation. (Tr. 476.)

On March 18, 2011, plaintiff was seeraagat Washington University School of
Medicine. He reported no significant changehis health, but antinued to have not
particularly intense atypical chest pain thaiproved after ten to fifteen minutes of
activity. Pei-Hsiu Huang, M.Dg cardiologist, noted that plaintiff had slight shortness of
breath while working and that he wheezedogsnasion. He noted that a CT chest scan
from February showed no change in thghtiupper lobe nodules, but that he was
concerned about possible bronchagecarcinoma. (Tr. 544-46.)

On April 8, 2011, plaintiff saw Dr. Aanullah. Dr. Amanullah noted that his
fatigue had improved. He wanewly diagnosed with dialest He had elevated liver
enzymes and therefore was unable to be placed on statins. He had uncontrolled GERD.
He was still smoking and was strongly abd to quit. He th been off of his
anticoagulation therapy for many months.s lgrognosis was guarded, and the case was
discussed in detail with plaifitand his wife. (Tr. 514-15.)

On April 12, 2011, plainti was treated at the Waslgiton University School of
Medicine, Lung Center for his pulmonary cudes. He statetie had had worsening
shortness of breath since September 2018. elercise tolerance cdeased slightly from
being able to walk four to five miles a dywalking one to twaniles. Alexander Chen,
M.D., a pulmonologist, noted the nodules were small and had remained stable from
November 2010 to February 2011. The nedulere not amenable to biopsy, and Dr.
Chen recommended a follow up CT scanAngust 2011. Hebelieved that the
obstructive lung disease wasdlit secondary to plaintiff's history of smoking. (Tr. 829-
30.)



On May 5, 2011, plaintiff was seen tite Barnes Jewish Hospital Emergency
Room (ER) for back pain. Head been prescribed Tramadolt told theER nurse that
it did not work well and made hisleepy. (Tr. 514, 811.) Hstated that the pain in his
back had increased over thespawo months and had worszhsince the ening before
around 10:00 P.M. An x-raghowed postoperative changefsinstrumented anterior
spinal fusion, solid bay fusion, and a normal alignment. He was discharged the same
day and instructed to follow up with hisipiary care physician. (Tr. 808-27.)

One May 20, 2011, plaintiff was seat the Betty Jean Kerr (BJK) People’s
Health Center as a new patient. Pamelandnan, M.D., family practitioner, noted four
areas of focus: hepatitis C; physical therémychronic back issues; chronic obstructive
pulmonary disease (COPD); and abnormal ligdd glucose. (Tr. 539.) His pain level
was 0/10. (Tr.539-41.)

On May 26, 2011, plaintiff saw Gil VardJ.D., a cardiologist, at St. Louis Heart
and Vascular, P.C., for shortsesf breath and high bloodgssure. Plaintiff had chest
pain that felt like pressure when resting and during exercise. His physical exam was
unremarkable. Dr. Vardi ordered follow ugeafadditional testing. (Tr. 529-31.)

On June 21, 2011, Dr. Vardi saw plaintiff for follow up. A ssréest was normal.
A Holter monitor, used to monitor the heathowed bradycardia, abrmally slow heart
action, and tachycardia, abnormally chpheart rate. Dr. Vardi ordered cardiac
catheterization and sublingual NitroglycerirHe diagnosed essential hypertension, or
high blood pressure withoutkaown cause, and instructechpitiff to follow up in six
months if he decided not to have dacatheterization. (Tr. 526-28.)

The following day plaintiff was seen BK People’s Health Centers for a follow
up for his hypertension. He also complairédlizziness with medication over the past
three days. Plaintiff reported pain as 0/00. Buchanan took platiif off Lisinopril, for
high blood pressure, for a trial without meation and scheduled follow in one week.
(Tr. 537-38.)

Plaintiff was seen by MariGregorio, nurse practitioneon September 21, 2011,
at BJK People’s Health Centers for follow.ups. DiGregorio note that plaintiff had
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leg pain, which began threeegrs ago, occurs constantly and was worsening. His
symptoms included decreasatbbility, limping, nocturnal aakening, nocturnal pain,
and swelling. The leg pain waggravated by movementsianding and was relieved by
prescription medication, but nbl rest. Ms. DiGregorio ned plaintiff's hypertension
and that he was no longer on medicationrdite Buchanan stoppatitwo months ago.
Plaintiff reported pain 8/10. He was to follay in two to three weks. (Tr. 610-13.)

On October 6, 2011, plaintiff saw Dr. &uwanan for follow up, reporting pain of
7/10. (Tr. 606-09.)

On October 9, 2011, plaintiff was seentle ER at Christian Hospital Northeast
for low back and neck pain after a moighicle accident. Hevas given Toradol, a
nonsteroidal anti-inflammation injection, cdirdiagnosed with a lumbosacral strain and
neck strains. He was discharged andrucséd to follow up wth his primary care
physician. (Tr. 640-46.)

On October 24, 2011, Sarwath Biagharya, M.D., conducted a physical
examination of plaintiff and completed Medical Source Statement (MSS). Dr.
Bhattacharya’s clinical impression was ammlow back pain wh mild tenderness on
the right side. She believed that plaintifutm sit for three hoursstand for 30 minutes,
or walk for two hours withouinterruption during an eight-howork day. He would be
able to sit for the rest of ¢height hours. He could frequé reach in all directions,
handle objects, push/pull, use fingers, and. fd&aintiff could occasionally climb stairs
and ramps, balance, stoop, kneel, crouch, Ictawt never climb ladders or scaffolds. Dr.
Bhattacharya indicated that plaintiff was telaly independent. Awwng other things, he
was able to travel without a companion fesigtance, walk a block at a reasonable pace,
use public transportation, climb a few stgpsa reasonable pace, prepare a simple meal,
and care for personal hygiene. (Tr. 587-98.)

Plaintiff underwent a psychological @wation on October 24, 2011 by Lloyd
Irwin Moore, Ph.D., for a dermination of possible dibdity. Regarding functional
limitations, Dr. Moore opined that plaintiff waisoderately impaired in activities of daily

living, social functioning, and concentratiopersistence, and pace. He believed that
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plaintiff had a moderate ability to respond to instructiond endeal with the public
despite his impairments. (Tr. 576-86.)

On December 1, 2011, plaintiff saw Dr. Mdaat St. Louis Heart and Vascular.
Plaintiff continued to have chest pain syorps and had missed five appointments for
cardiac catheterization. Dr. Vardi recommengéintiff limit his sodium intake, lose
weight, continue to monitor blood pressatehome, undergo complete blood work, and
start or continue a regular exeseiprogram. (Tr. 1014-15.)

On December 27, 2011, phiff underwent a cardiac catheterization which
showed no evidence of hemawmically significant fixed obstructive coronary artery
disease; mild hypokinesisi{aormally diminished musculdunction or mobility) of the
anterior apex; and a normalremfemoral. (Tr. 655-58.)

From January 30 to Febmyal7, 2012, plaintiff washospitalized at Christian
Hospital after being seen ihe ER with complats of dizziness. He was given the
anticoagulants Lovenox and Coadin, and discharged in satisfactory condition. (Tr.
659-61.) While hospitalized, plaintiff waseated by Gary RGoldstein, M.D., a
pulmonary specialist. A CT scan reveakegulmonary embolisnthat was markedly
positive, and a right upper lob®dule. Since # nodule had incread, Dr. Goldstein
recommended continued treatment with anticoagulation therapy. (Tr. 667-68.) On
discharge, plaintiff's dizziness had been tesd. His discharge diagnosis noted he was
currently undergoing therapy for his chrohiepatitis C. He was further diagnosed with
acute pulmonary embolus, aewteep venous thrombostironic obstructive pulmonary
disease, tobacco abuse, andciife disorder. (Tr. 660-61.)

On March 3, 2012, plaintiff reported tthe ER at Chris|an Hospital with
complaints of pain and swaily in his right leg over the paBve days. An ultrasound
revealed acute to possibly subacute venousrbeosis in the left leg, chronic deep vein
thrombosis in one of the lgieroneal veins, buto evidence of anyeskp vein thrombosis
in the right lower extremity. Akinrinola Fatoki, M.D., diagnosed acute deep vein
thrombosis in the left lowesxtremity. He indicated thaaintiff's compliance with his

medication might be poor and stressed the itapoe of compliance. (Tr. 684-94.)
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Plaintiff was hospitalized at Christiaklospital from April 516, 2012, for
complaints of bilateral lower extremity ipa An ultrasound showed deep vein
thrombosis in both lower extremities. Tteombosis in the leftower extremity was
free floating. A lumbar spine x-ray revealgevious postoperativehanges in his upper
lumbar spine, but was otherwise unchanfgfedh an earlier x-rajrom May 2011. An
inferior vena cava filter (IVC filter) was implésd to prevent a pulomary embolism. In
his discharge summary, Dr. Spezia notedingiff had been noncompliant with his
anticoagulation therapy. (Tr. 695-711.)

On July 10, 2012, plaintiff saw Davi@ex Curfman, M.D., aneurologist, for a
consultation for tremors in his hands. Btdi reported daily tobacco use, but was
receiving intervention and counseling on céssaof tobacco use.He also reported
shortness of breath after wall three steps and that meas unable to walk a block
without shortness of breath. He reporteffidilty falling asleep and was only able to
sleep for two hours. Plaintiff further reped increasing difficulty remembering words
and conversation. His recall and memory w&/B His strength was 5/5. Plaintiff was
able to walk on his heelsd toes with a normal gait andaete. He had a full range of
motion in his back whout tenderness. Dr. Curfman prescribed Propranolol, a beta
blocker, for his tremor, and scheduled fallap in three months. (Tr. 770-74.)

Plaintiff saw Dr. Spezia on @Quber 17, 2012, for bilateréeg swelling. Plaintiff
reported noncompliance with his Coumadint. Bpezia indicated plaintiff had a normal
range of motion in his necknd thoracic and lumbar spinélhere was no evidence of
muscle spasms in plaintiff'spine. Dr. Spezia diagnosetronic deep vein thrombosis
and noncompliance with Coumadin. (Tr. 896-98.)

Plaintiff saw Dr. Vardi on October 25012 for swelling in his legs. An
ultrasound showed chronic deep veirrothbosis in both legs. Dr. Vardi again
recommended limiting daily sodium intake sileg weight, continuing to check blood
pressure at home, complete blood work, atatting or continuing a regular exercise
program. (Tr. 1002-03.)



On November 1, 2012, plaintiff saw DEurfman for fdlow up for his tremors.
Plaintiff reported that althoughis tremors had iproved, he still noticed them and they
continued to interfere with hebility to eat, drink, and penfm other tasks. Dr. Curfman
increased his Propranolol and ordered follgp in three months. (Tr. 763-66.)

An echocardiogram taken November 8, 20&Realed a normal left ventricle,
mild enlargement of the lefitrium, mild valve regurgitatiommild tricuspid regurgitation
with a right ventricular systolipressure within normal limitsiormal aortic root size, and
normal pericardium with no pericardiad pleural effusion. (Tr. 631-32.)

Plaintiff underwent surgery on Decemligt, 2012 at Barnes-Jewish Hospital by
Traves D. Crabtree, M.D., to removdakeral pulmonary nodules on his lung. The
surgery was successful in rewing the lung cancer. (Tr. 858-59.) Plaintiff reported
doing well in follow-up with D. Crabtree on December 2Z012. Dr. Crabtree believed
plaintiff would not require additional chemothpy, but might require further surgery.
(Tr. 931.)

On January 18, 2013, plaintiff saw Dr. SigezDr. Spezia indicated plaintiff had a
normal range of motion in his neck, artbitacic and lumbar spine. There was no
evidence of muscle spasms imipkiff's spine. Dr. Spezidiagnosed recurrent deep vein
thrombosis in the lower ésemities. (Tr. 901-03.)

On January 24, 2013, a C%as of plaintiff's lung shoed no interval change in
the lung nodule. (Tr. 742-44.) He wasaeering nicely but continued to smoke one to
two cigarettes per day. (Tr. 933.)

On February 2, 2013, Dr. Spezia cdetpd a Medical Source Statement. He
opined that plaintiff would be limited to occasally lifting or carrying up to 20 pounds,
and frequently lifting or carryingp to ten pounds. Plaintiff could sit for a total of three
hours, stand for up to two hound walk for up to one houm an eight-hour workday.
Plaintiff would spend the other two houtging down resting. Plaintiff could
occasionally use foot controls twieither foot. Plaintiff wald be unable t@limb stairs
or ramps, balance, stoop, or kneel. ml#ishould not travel without a companion and

could not walk a block at a reasable pace. (Tr. 887-94.)

-9 -



Plaintiff saw Dr. Spezia on FebruaB0, 2013 for a conmghensive exam.
Plaintiff complained of paimn his back right shoulder, legvelling, and bilateral ankle
swelling. Unlike previous reports, Dr. Spemmicated an abnormal range of motion in
the neck and lumbar spindde diagnosed plaintiff withecurrent deep vein thrombosis,
thoracic and lumbar somatic dysfunctiossential hypertension, and status post IVC
filter. (Tr. 904-06.)

On March 11, 2013, plaintiff saw Dr. &pa for a consultation. Dr. Spezia
indicated plaintiff had a normal range of tioo in his neck, and thoracic and lumbar
spine. There was no evidence of muscle spasms intifflai spine. Dr. Spezia’s
impression was stable deep vein thrombasis that he needed continued anticoagulation
therapy. Dr. Spezia also ndtéhat plaintiff was currentlynable to be employed or look
for work due to his current medical condition. (Tr. 908-10.)

During an April 11, 2013 it with Dr. Spezia, plaiff was doing well on his
medications and needed refills on his anatgesiPlaintiff reported leg pain over the
previous two weeks. Dr. $pia noted a 1+ pretibialitpng edema or swelling. Dr.
Spezia indicated plaintiff had a normal rar@femotion in his neck, and thoracic and
lumbar spine. There was mevidence of muscle spasms ptaintiff's spine. He
diagnosed post deep venous thrombosishef lower extremities and post pulmonary
embolus. (Tr.911-13.)

On April 18, 2013, plainti was seen as an outpatieatt Barnes-Jewish Hospital
for follow up on his tremor. Plaintiff reportetat the tremor no longer interfered with
his activities as he eats and drinks withaague, and no longer drops things. On
examination, plaintiff's stnegth was 5/5 throughout. Heas diagnosed with atypical
chest pain, chronic hepatitis C, pulmonamgdules, essential hypertension, benign
tremor, lower back pain, paonary disease, and degsion. (Tr. 736-40.)

At a follow-up appointment ith Dr. Crabtree on April 2532013, plaintiff reported
doing very well anddenied any pain, cough, or hemopsys Plaintiff also denied any

shortness of breath while resting, but that gets short of breath after walking long
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distances or up stairs. Dr. Crabtree did s®e any new lung nodules or lesions that
would be a concern for metastaticease. Plaintiff continugd smoke. (Tr. 920.)

On May 1, 2013, plaintiff cmplained to Dr. Spezia diilateral lower extremity
pain, generally at rest, or sotimes with increased activityPlaintiff had a normal range
of motion in his neck, and thoracic and lumbar spine. The reporiralicated there was
no evidence of muscle spasmmsplaintiff's spine. Dr.Spezia did, however, indicate
abnormal range of motion in plaintiff's #gmities. Dr. Speai diagnosed peripheral
neuropathy and recurrent deep vein thrombosige ordered a bilateral lower extremity
arterial Doppler study, used to measure #mount of blood flow through arteries and
veins. This study revealeadb significant stenotic diseasor narrowing in the major

arteries of the lower extraties. (Tr.914-18.)

ALJ Hearing

The ALJ conducted a heariogn July 17, 2013. Plairfitj represented by counsel,
testified to the following. He was born omdary 22, 1959 and was 54 years old. He
completed the eleventh gradedatioes not have his GED. Hest worked in February
2012 at Star Bedding as a packer but wasitert®d twice because he was late to work
and was accused of falling asleep on the yobich he denies. Heorked at Stellar
Manufacturing in 2002 packing tablets acidthing for swimming pools and at Figure
Craft Products in 2000 grindingpncrete sculptures. Hwas not worked since December
31, 2012 due to his backgimiems and difficulty lifting. He was unable to find work
thorough an agency due to his back prolsleriie does not peniim household chores,
yard work, or pursuergy hobbies. (Tr. 76-83.)

Vocational Expert Dale Thomas also apeelaand testified to the following. The
ALJ asked the VE to assume a person @inpiff's age, education and past work
experience. The hypothetical individual sveapable of performing light work. The
individual could sit for three hours at a tiraad six hours in a work day; stand for two
hours at a time and four hoursa work day; and walk for @hour total in an eight-hour

workday. The individual could only occasally reach overhead, frequently reach in all
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other directions, and occasionally pushd goull with both upperextremities. The
individual could occasionallyoperate foot controls il both lower extremities;
occasionally climb stairs anémps, but could nver climb ladders or scaffolds. The
individual could occasenally balance, stoop, and él, but couldnever crouch and
crawl. The individual could have no exposuo unprotected Inghts and unprotected
moving parts. He could occasionally oge a motor vehicle and have occasional
exposure to humidityand wetness, dust, odors, fumesd other pulmonary irritants,
extreme cold, extreme heat, and vibration.e Mk testified that such a claimant would
be limited to unskilled light level productiamork, including electnics worker, packer,
hand packager, and cashier. @8:89.)

The VE further testified that if the inddual were limited to performing simple,
repetitive tasks with onlpccasional contact with supemis, coworkers and the public,
the cashier job would be elinated. He testified that the individual could work only
six hours at a time, he would be unableperform full time work Finally, the VE
testified that if the hypotheticahdividual needed to elevates feet to knee level, those
jobs would be eliminated. (Tr. 89-91.)

1. DECISION OF THE ALJ

On remand, the ALJ was instructed t@valuate plaintiff's residual functional

capacity and provide aomplete opinion mgarding his exertionaabilities. The ALJ
found that plaintiff retained the residual functional capacity to perform light work as
defined in the regulations, except that hes Wwaited to three hours of prolonged sitting
and a total of six hours sitting an 8-hour workda He was limited to standing/walking
for two hours at a time and four hours in&hour workday. The ALJ further found that
plaintiff's ability to performprolonged walking ws limited to one hour in an 8-hour
workday. He ould occasionally reach overheaddafrequently reach in all other
directions with both uppeextremities. Plaintiff coulchever crawl or climb ladders,
ropes, or scaffolds, but could occasionallynb stairs and ramps, push and pull with

both upper extremities, operateofaontrols with lower extremities, balance, stoop, and
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kneel. Additionally, the ALJ determined th@aintiff could occasioally operate a motor
vehicle, but needed to avoekposure to unprotected heightnoving mechanical parts,
humidity/wetness, dust, odors, fumes andheot pulmonary irritants, extreme heat,
extreme cold, and vibration. (Tr. 15-16.)

To account for plaintiff's metal impairments, the ALJ limited plaintiff to work
that involved understanding,membering, and carrying ounsple repetitive tasks. The
ALJ determined that plaintiff could tolerate occasional interaction with supervisors, co-
workers, and the public. (Tr. 15.)

V. GENERAL LEGAL PRINCIPLES

The court’s role on judicial review tfhe Commissioner’s decision is to determine

whether the Commissioner’s findings complth the relevant legal requirements and
are supported by substantiaidence in the records a whole._Pate-Fires v. Astrue, 564
F.3d 935, 942 (8th Cir. 2009)Substantial evidence is lessatha preponderance, but is

enough that a reasonable mind would fincddiequate to support the Commissioner’s

conclusion.” _Id. In determining whether teeidence is substantial, the court considers
evidence that both supports and detracts filtenCommissioner’s decision. Id. As long
as substantial evidence supports the decisi@n¢court may not reverse it merely because
substantial evidence exists the record that would support a contrary outcome or
because the court would have decided thse adifferently. _See Krogmeir v. Barnhart,
294 F.3d 1019, 102@th Cir. 2002).

To be entitled to disabilithenefits, a claimant must prove he is unable to perform

any substantial gainful activity due to a dieally determinable physical or mental
impairment that would either salt in death or which has last or could be expected to
last for at least twelve continuous miasit 42 U.S.C. § 423(@)(D), (d)(1)(A); Pate-
Fires, 564 F.3d at 942. Avg-step regulatory frameworkused to determine whether an
individual is disabled. 20 C.F.R. § 404.152Q4); see also Bowen v. Yuckert, 482 U.S.
137, 140-42 (1987) (describirige-step process); Pate-Firé®64 F.3d at 942 (same).
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Steps One through Three required plaintfprove (1) he is not currently engaged
in substantial gainful activity(2) he suffers from a sen& impairment, and (3) his
condition meets or equals atéd impairment. 20 C.F.R8 416.920(a)(4)(i)-(iii). If
plaintiff is not currently working, has severe impairment, butoes not suffer from a
listed impairment or its equivalent, the Corseioner’s analysis preeds to Steps Four
and Five. Step Four requerdhe Commissioner to considethether or not plaintiff
retains the residual functional capacity to perfgast relevant work. Pate-Fires, 564
F.3d at 942. If, as here, the Commissiongemhines plaintiff canot return to past
relevant work, the burden shifts to the Commissioner ep $ive to show plaintiff
retains the residual functional capacity to perfaother work that exists in significant
numbers in the national economy..; 120 C.F.R. § 416.920(a)(4)(v).

V. DISCUSSION

Plaintiff argues that the ALJ erred in failing to consider (1) the issue of failure to

follow prescribed treatment(2) whether plaintiff was jstified in not following
prescribed treatment; and (3) gnving controllingweight to Dr. Spea’s opinion. This

court disagrees.

1. Residual Functional Capacity

The court concludes the ALJ rfismed a proper credibility analysis in
determining plaintiff's reslual functional capacity. Rekial functional capacity “is
what a claimant can do despite his limitaticausd it must be determined on the basis of
all relevant evidence, including medicakoeds, physician’s opinions, and claimant’s
description of his limitations.”"Dunahoo v. Apfel, 241 F.31033, 1039 (& Cir. 2001);
20 C.F.R § 404.1545(a)(1). The ALJ detees residual functional capacity by

considering the effect of diimitations, combined, usindlaelevant evidence, including

medical records, observations of treatiplgysicians, as well as the claimant's own
complaints._See McKinney \Apfel, 228 F.3d 860, 8688th Cir. 2000). A treating

physician’s opinion is givenontrolling weight if supportk by objective evidence in the
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record. 20 C.F.R. 8§ 404.1527(d)(2); see TumpirColvin, 750 F.3d089, 993 (8th Cir.
2014).

In this case the ALJ coilered the record as ahwale, including plaintiff's

testimony, the treatment records, and medical opinion evidence. _See Pearsall v.
Massanari, 274 F.3d 1211, 12@&h Cir. 2001) (before datmining claimant's RFC, the

ALJ first must evaluate the claimant’s cratiiip). After considering all of the evidence,

the ALJ found that plaintiff's subjective afjations of disabling impairments were not
entirely credible and discussed a number ofristsiencies in support of his finding. (Tr.
16-22.) See Greqgq v. Barnhadb4 F.3d 710, 713 (8th C2003) (“If an ALJ explicitly

discredits the claimant’s testimony and gigesd reason for doingo, we will normally

defer to the ALJ’s cradility determination.”).

The ALJ acknowledged that plaintiff perienced some limitations from his
mental and physical impairments, includidgpression, anxiety, borderline intellectual
functioning, degenerative disc disease wdticulopathy, hepatiti€, and chronic deep
vein thrombosis. However, the ALJ detémed that the recordevidence did not
corroborate the severity of plaintiff's alley@ymptoms. Nor dithe objective medical
evidence support plaintiff's claims of disabling limitations. (Tr. 13-22.)

Objective medical evidence, tack thereof, is an important factor to consider in
determining credibility._Se20 C.F.R. § 404.1529(c)(2pl§jective medical evidence is a
useful indicator in making reasonable con@usiabout the intensignd persistence of a
claimant’'s symptoms and the effect thosenpioms may have on a claimant’s ability to
work). The ALJ acknowlgged that plaintiff was diampsed with degenerative disc
disease with radiculopathy and deep venonfibosis and that plaintiff underwent lumbar
fusion surgery in 2005 following work injury. (Tr. 13, 18, 60.) However, plaintiff's
physical examinations during the relevantdimperiod were consistently unremarkable.
Specifically, plaintiff had some swelling inshiegs, but otherwise had normal strength in
all extremities withouevidence of atrophy or abnormabvements, full range of motion
in his back without tenderness or spasmsmal coordination, intact cranial nerves,

intact sensation, normal reflexes, negativeigitaeg raises, and a normal gait. (Tr. 16,
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620, 625-26, 663, 665, 668,&8739-40, 765, 773-74, 79810, 812, 830, 856, 897, 900,
902, 905-06, 909-10, 912, 915-16, 945, 9964, 968, 1006.) $h findings do not
support plaintiff's claims of disabling physicimpairments. _CfFlynn v. Astrue, 513
F.3d 788, 793 (8th Cir. 200&holding that physicians’ observations that claimant had

normal muscle strength and mobility constituted medical evidence supporting the ALJ’s

conclusion that the claimant could lift 20ypwls occasionally and 10 pounds frequently).

Likewise, diagnostic test results showedlence of degenerative disc disease, but
were otherwise unremarkable(Tr. 708, 814-16,941.) For instance, an x-ray of
plaintiff's back dated May 21 showed postoperge changes with normal alignment,
no evidence of instrumentation failure, andmar disc spaces at unfused levels. (Tr.
814-16.) An x-ray approximately one yekater was similarly unremarkable with
evidence of previously desbad postoperative changes ie thpper lumbar spine, but no
evidence of fracture or dislocation or otlusfects. (Tr. 708, 941.) Given the benign
physical examination findings and unremarkatilagnostic test results, the ALJ lawfully
determined that the objective medical eviderdid not support plaintiff's claims of
disabling back problems.

The ALJ noted that plaintiff's conditions ingred with medication. (Tr. 16, 20.)
See Wildman v. Astrue, 596 F.3d 956,59@th Cir. 2010) (as a general matter,
impairments that can be controlled by treaminor medication are not disabling.) The
ALJ acknowledged that plaintiff received trent for tremors. (Tr. 20, 738, 741, 763-
65, 772-74, 1004-07.) However, his conditiorproved with treatment; he reported that

he felt the tremor no longer interfered witls fictivities and he was lelto eat and drink
without issue and no tger dropped things. (Tr. 20, §3740.) Therefore, the ALJ
lawfully found that plainfif’'s improvement with treatment suggested that his tremors
were not disabling. (Tr. 16, 20.)

The ALJ also noted that plaintiff hadot been compliant with medication;
specifically, the record evidea showed that plaintiff did not take his Coumadin as
prescribed by his doctor. (Tt7, 19, 698, 700, 898, 935.5ee Holley v. Massanari, 253
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F.3d 1088, 1092 (8th Cik001) (noncomplianceith recommended treatment can be a

factor in the credibility analysis).

2. Failureto Follow Prescribed Treatment - Social Security Ruling 82-59

Plaintiff argues the ALJ erred in discduny his subjective complaints regarding
his physical problems due tos noncompliance. He argues the ALJ failed to consider
the necessary criteria set forthSocial Security Ruling 82-5@r finding thathe failed to
follow prescribed treatment. He arguesttlihe ALJ failed to determine whether
compliance with the recommendedatment--which she failed identify--would clearly
restore plaintiff's ability todo work. He argues that wh the Commisener identifies
“failure” as an issue, SSR 82-59 requitbe Commissioner to te&rmine whether the
“failure” was justifiable, suclas when the claimant canmafford said treatment or the
treatment is contrary to his religious beliefBhis court disagrese

Plaintiff's argument ignores the distiion between evidenoaf noncompliance

as a credibility factor and the failure to follgrescribed treatment under Social Security
Ruling 82-59. The Social Security Adminetion allows an ALJ to deny a claimant’s
case if compliance with prescef treatment would restoreetielaimant’s ability to work.
Social Security Ruling 82-59 explains thatclaimant with (1) a disabling impairment
which (2) is amenable to treaent (3) that could be expeck to restore the ability to
work must follow tle (4) prescribed treatment to beufal disabled unless (5) there is a
justifiable cause for the failur® follow such treatmentSocial Security Ruling 82-59
“only applies to claimants whwould otherwise be disablexthin the meaning of the
Act.” See Owens v. Astrue, 551 F.382, 800-02, n. 3 (8th Cir. 2008).

In this case, SSR 82-59 doast apply because the ALconsidered plaintiff's

noncompliance for pposes of determining the credibiliof his subjective allegations--
not for the purpose of evaluating his disabiliyir. 17, 19.) Thus, contrary to plaintiff's
assertion, the ALJ lawfully determined thaaintiffs noncompliance with medication,
was one of several factors that underminesl aredibility of his abjective complaints.
(Tr. 17, 19.) _See Holley, 253 F.3d at 109&ccordingly, in light of the ALJ’'s other

- 17 -



stated reasons for discountiptpintiff's credibility, this agument will be disregarded.
See_Rueckert v. Colvin, Nd4-6029-CV-ODS-SSA, 201¥%L 6471892, at *3 (W.D.
Mo. Nov. 18, 2014) (AJ’s credibility finding was suppted by substantial evidence

because it included “numerous other reasdosdiscounting the claimant’s credibility).
As discussed above, the ALJoperly considered plaintiff'allegations of disability but
articulated several valid reasons for finding allegations not credible. (Tr. 16-22.)
Because the ALJ pointed tolmiantial evidence in the radosupporting each rationale,
the court will defer to the AlLs credibility finding. _See Baldwin v. Barnhart, 349 F.3d
549, 558 (8th Cir. 2003) (mstions regarding claimastsubjective testimony are
primarily for the ALJ to decide, not the courts).

3. Opinion of Treating Physician Michael J. Spezia, D.O.

Plaintiff next argues the ALJ erred failing to give controlling weight to the
opinion of his primary care physician, Ddichael Spezia. The court disagrees.

Opinions from medical sources that hareated a claimant typically receive more
weight than opinions from one-time examinersion-examining soaes. _See 20 C.F.R.
8 416.927(c)(1)-(2). However, the rule is radisolute; a treatinghysician’s opinion
may be disregarded in favor other opinions if it does ndind support inthe record.
See Casey v. Astrue, 503 F&8I7, 692 (8th Cir. 2007). Ultiately, it is up to the ALJ to
determine the weight each meali opinion is due.Hacker v. Barnhayt459 F.3d 934,
935, 939 (8th Cir. 2006).

In this case, the ALJ lawlly considered the opinion ddr. Spezia. In July 2013

Dr. Spezia completed a Medical Source &tagnt addressing pldifi's ability to do

work-related physical activities(Tr. 888-94.) In it he notethat plaintiff experienced
chronic pain in his upper eeimities and deep vein thrombosishis lower extremities.
Dr. Spezia opined that plaintiff could frequly lift and carry up to 10 pounds;
occasionally lift and carry 11-20 pounds; stntinuously for 3 hours for a total of 3
hours in an 8-hour w&day; stand for 2 hours continuoysbr a total of 2 hours in an 8-

hour workday; and walk for 1 hour at a timé&heut interruption. Healso believed that
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plaintiff needed to spend the remaining lwur an 8-hour workday lying down resting
with feet and legs elevated. Dr. Spezigthar noted that plaintiff could occasionally
reach overhead, and could frequently reach in all other directid@sould occasionally
push/pull and had no difficulty halml, fingering, or feeling. Plaintiff was limited to
occasional operation 0bdt controls due to his chronieep vein thrombosis. He could
occasionally balance, stoop, kneel, and bliimdders and stairbut could never climb
ladders or scaffolds, croucby crawl. Plaintiff could notbbe exposed tanprotected
heights or moving mechanical parts. He could occasionally operate a motor vehicle and
be exposed to humidity and wetness; dudgrs, fumes, and oth@ulmonary irritants;
extreme cold; extreme heat; \alions; and noise. Dr. Speaained that plaintiff could
not travel without a companiaor assistance, nor could halk a block at a reasonable
pace on rough or uneven surfacdde also determined thataintiff could shop, walk
without an assistive device, climb a few stegt a reasonable pace with the use of a
handrail, prepare simple meals, attend top@ssonal care, and handle objects. Lastly,
Dr. Spezia noted that plaintiff's limitatioteegan on October 17, 2P. (Tr. 889-93.)

The ALJ considered Dr. 8gia’s opinion and gawe little weight because many
of Dr. Spezia’s findings were inconsistentiwthe objective medi¢avidence, including

his own contemporaneous treatment not8€ge Travis v. Astrue, 477 F.3d 1037, 1041

(8th Cir. 2007) (“If thedoctor’s opinion is inconsistentith or contrary to the medical
evidence as a whole, the Acadn accord it less weight.”)In particular, the ALJ noted
that Dr. Spezia’s findings regarding plaintiff’'s physical limitations were inconsistent with
the largely unremarkable physical examioatifindings discussed ate, such as full
strength in all extremities, full range of matio his back without tenderness or spasms,
normal coordination, intact cranial nervestatct sensation, normal reflexes, negative
straight leg raises, and a normal gait (Tr. 16221620, 625-26, 66865, 668, 688, 739-
40, 765, 773-74, 799, 810, 81230, 856, 897, 900, 90205-06, 909-10, 912, 915-16,
945, 951, 964, 968, 1006.The ALJ concluded that suavidence did niosupport the
extreme limitations that Dr. Spezia includedhis July 2013 Medical Source Statement.
(Tr. 21-22.)
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In addition, Dr. Spezia’s opinion that pi#if needed to lie down and elevate his
legs during the day, that he was unable dwel without a companion, or walk a block at
a reasonable pace on rough or uneven tervane inconsistent with his own treatment
notes inasmuch that he never proscribechslimitations. (Tr. 21, 896-1030.)_See
Davidson v. Astrue, 578 F.3d 83842 (8th Cir. 2009). Rath, the only mention of these
limitations is in Dr. Spezia'suly 2013 Medical Sourc8tatement--nearly 18 months
after the relevant time period. (Tr. 889, 893.)

An ALJ is permitted to give less weighit a physician’s opinion when the
physician makes extreme findings that areoirsistent with thebjective evidence of
record. _See Halverson v. Astrue, 600 FO&2, 930 (8th Cir. 2010) (affirming ALJ’s

rejection of claimant’'s argument she svainable to work en though multiple

examinations showed no abnaiities). Additionally, the court finds significant the fact
that plaintiff was instructed by his doctots exercise despitdis complaints of a
disabling physical conditiondzause it suggests that pl#if's condition was not as
severe as he alleged. (Tr. 16, 628, 100031Q2015.) _See Hacker Barnhart, 459 F.3d
934, 938 (8th Cir. 2006) (ALdid not err when he founthat a treating physician’s

opinion concerning a claimant’s “intokarce for even minor physical exertion was

inconsistent with his frequent admonitioratishe should exercise more often.”).
Further, Dr. Spezia’s recaddo not show that he evimposed any physical
limitations or work restrictions on plaintiff(Tr. 660-63, 696-99, &81030.) _See Fischer
v. Barnhart, 56 F. App’x 746748 (8th Cir. 2003) (ALJ perly noted that treating
physician never recommended any work restmns in discountig that physician’'s
opinion); Brown v. Chater, 87 F.3d 96965 (8th Cir. 1996) (lack of significant

restrictions imposed by treating physicianported the ALJ’s decision of no disability).

To the extent plaintiff imrguing that the ALJ’s evaltian of Dr. Spezia’s opinion
is error because it was the only medical aminof record, this argument fails. The ALJ
Is the fact-finder, and is @he charged with weighing the evidence and reaching
conclusions based on the evidence she finedilgie for legally supportable reasons. See
Matrtise v. Astrue, 641 F.3d 90927 (8th Cir. 2011) (ALJ isot required to rely entirely
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on a particular physician’s opinion ohaose between the opinions of any of the
claimant’s physicians). The ALJ fulfilled this duty and determined plaintiff's residual
functional capacity based ol af the evidence, includo Dr. Spezia’'s opinion.__See
Ellis v. Barnhart, 392 F.3d 988, 999 (8thr.Q2005) (while medical source opinions are

considered in assessing residual functionglcdy, the final determination of residual

functional capacity is left to the Commissioner).

This court also notes that the ALJ dmbt reject Dr. Spezia’s opinion in its
entirety, and in fact incorporated seveddl his opinions into her residual functional
capacity assessment. The Adrédited Dr. Spezia’s findingggarding plaintiff's ability
to lift and carry up to 1@ounds frequently ah11-20 pounds occasally by limiting
him to “light” work, which in/olves lifting no more than 2pounds at time and frequent
lifting or carrying of objects weighing 1pounds. (Tr. 15, 888.)_ See 20 C.F.R. §
404.1567(b); SSR 83-10.The ALJ also credited Dr. Spezia’'s opinion regarding
plaintiff's ability to sit, stand, walk, reaclpush, pull, climb, balance, stoop, kneel, and
crawl, in addition to envanmental limitations. (Tr. 15, 8892.) Thus, while the ALJ
ultimately determined thatiDSpezia’s opinion was not entitléal significant weight, she
included many limitations in her residual fumctal capacity finding that reflected Dr.
Spezia’s findings. Acadingly, this courtconcludes the ALJ comitted no error on this

point.

VI. CONCLUSION

For all of the reasons set forth above tlecision of the Commissioner of Social

Security is affirmed. An appropriafeidgment Order is issued herewith.

S/David D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on January 12, 2016.
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