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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
LESLIE J. GLICK,
Plaintiff,
V. No. 4:15CVv00143 ERW

CAVALRY SPV I, LLC,

— e N e

Defendant. )

MEMORANDUM AND ORDER

This matter comes before the Court orfddelant Cavalry SPV I, LLC’s “Motion to
Dismiss” [ECF No. 10], an@laintiff Leslie Glick’s “Motion for Remand” [ECF No. 14].
I BACKGROUND

This lawsuit arises out of a previouslgpadicated state court Bection suit brought by
Cavalry SPV I, LLC (“Cavalry”) against Leslilick (“Glick”) for collection of a supposed
debt. According to Glick, Cavalry filed e¢hcollection suit, “Cause No. 13SL-AC40425,” on
December 19, 2013, in St. Louis County Assocfaieuit Court, alleging the following: (1)
Cavalry was the assignee of HSBC Bank, theimaigcreditor; (2) there was an agreement
between HSBC Bank and Glick; and (3) HSBOhBaand subsequently Cavalry, had made a
demand for payment of an outstanding surilg##79.57, but Glick had refused to pay [ECF No.
4 at  15]. Cavalry obtained default judgment against Glick.

In November 2014, Glick initiatethe present action by filinguit against Cavalry in the
Associate Circuit Court for St. Louis Countiseek[ing] to challengdCavalry’s] litigation
misconduct, including but not limited to falseresentations about thalidity and amount of

the debt [Glick] allegedly owedhat went unnoticed by the trigburt” [ECF No. 4 at § 2].
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Specifically, Glick alleges the violation of theiF®ebt Collections Practices Act (“FDCPA”).
On January 16, 2015, Cavalry removed the caghisoCourt, pursuant to 28 U.S.C. 88 1331,
1441, and 1446 [ECF No. 1].

Glick alleges various conduct by Cavalry dgrihe collection suit litigation. According
to Glick, Cavalry failed to attach an affidavit fraime original creditor, as well as a “contract or
agreement purportedly existing between the original creditor and [Glick],” the attachment of
which Glick claims was required by Missodaw [ECF No. 4 at q{ 16, 20-21]. Similarly,
Cavalry allegedly failed to atth any records of agsiment of Glick’'s debt from the original
creditor to Cavalry [ECF No. 4t § 22]. Relatedly, Glick claims the “affidavit of indebtedness”
Cavalry did attach was “not made by anyonthwersonal knowledge about the debt, although
[Cavalry] falsely and deceptively claimed inethaffidavit that it di have such personal
knowledge” [ECF No. 4 at 1 19]. Thus, Glick gés Cavalry sued on the “alleged debt without
any way to substantiate the badlarowed or even confirm that there was indeed a debt in the first
place,” adding Cavalry lacked: (1) valid proofadsignment; (2) valid proof the debt was even
owed; and (3) “the required contract neededbtain judgment” [ECF No. 4 at 1 23, 25].
Further, Glick claims Cavalry knew it lackdde required evidence and “intend[ed] to take
advantage of [Glick's] dire economic ainmstances and unsophistion,” knowing Glick
neither had “the resources to hire an atgrnto decipher [Cavalry’s] [] affidavit of
indebtedness,” nor had the ability to “deciptier [] affidavit on her own” [ECF No. 4 at 1 26-
28]. The Complairftalso states, “[Cavalry] filed th€ollection Suit and, in its Motion to
Default . . . , actively and falsely represented eo@ourt (via the [] affidavit of indebtedness that

[Cavalry] did present to the Court) that [Cay@lhad standing and sufficient proof as to the

! Although the operating document is Glick’s origifiietition” from state court, the Court will
refer to it here as the “Complaint.”



validity and amount of the debt” [ECF No. 4 %t29]. “But for these false representations,”
Glick argues, Cavalry “would not have obtained jundgt against Plaintiff” [ECF No. 4 at { 30].

Thus, Glick argues Cavalry, through thiseged conduct, has violated the FDCPA, 15
U.S.C. § 1692d-f, in particular, by: (1) “[u]tilizg false, unfair, and misleading representations
in connection with theollection of a debt’(2) “[e]ngaging in decepte and harassing conduct
in the collection of a d&”; and (3) “us[ing] unfair and umnscionable practices to attempt to
collect the debt” [ECF No. 4 at | 38]Glick claims she has inmed actual damages including,
but not limited to, anxiety, frustration, and worry, and she seeks relief in the form of actual
damages, statutory damages, costs, reasonahleegttofees, and the release of the debt [ECF
No. 4 at § 32].

On February 20, 2015, Cavalry filed the pendiigtion to Dismiss, asking the Court to
dismiss the case for lack of subject matterspligtion under Federal Rule of Civil Procedure
(“FRCP”) 12(b)(1), or, in the &drnative, to dismiss the case failure to state a claim under
FRCP 12(b)(6). On March 13, Glick filed heliotion for Remand, arguing a ruling in favor of
Cavalry on the issue of subject matter jurisdictiequires the Court to remand the case back to
state court rather than dismiss it altogether.

1. STANDARD

2 Glick’s factual allegations areot organized separately inlagon to the individual FDCPA
provisions allegedly violated.@., 15 U.S.C. § 1692d, e, and fRrather, the Complaint lists
various factual allegations under the “Facts” egthen, under a new heading entitled, “Count
I: Violation of the FDCPA,” the Complaint aties Cavalry has committed violations of the
FDCPA, including “[u]tilizing fal®, unfair, and misleading repeggations in connection with
the collection of a debt; 15 UG. § 1692d-e”; “[e]ngaging in decigye and harassing conduct in
the collection of a debt; 15 5.C. § 1692d-f"; and “us[ing] uafr and unconscionable practices
to attempt to collect the debt; 15 U.S.C. § 169ECF No. 4 at § 38]. Thus, Glick does not
clearly identify which &ctual allegations are meant taaddish a violation § 1692d, which
allegations are meant to establish a violamdn8 1692e, or which alfg@tions are meant to
establish a violation of § 1692f.



The purpose of a Rule 12(b)(1) motion isalow the Court to address the threshold
guestion of jurisdiction, as “judicial economy derda that the issue be decided at the outset
rather than deferring it until trial.”Osborn v. U.$.918 F.2d 724, 729 (8th Cir. 1990). “A
district court has the authoritg dismiss an action for lack stibject matter jurisdiction on any
one of three separate bases: (1) the camtplaone; (2) the complaint supplemented by
undisputed facts evidenced in the record; oitl{@ complaint supplemented by undisputed facts
plus the court’s resolutioof disputed facts.”"Johnson v. U.$534 F.3d 958, 962 (8th Cir. 2008)
(internal quotation marks and citation omitted)urisdictional issues, whether they involve
questions of law or of fact, arfor the court to decide.Osborn 918 F.2d at 729.

Under FRCP 12(b)(6), a party may move tengiss a claim for “failure to state a claim
upon which relief can be granted.” Fed. R. Gv.12(b)(6). The notice pleading standard of
FRCP 8(a)(2) requires a plaintif§ give “a short and plain statement showing that the pleader is
entitled to relief.” To meet this standard a@ondsurvive a Rule 12(b)(6) motion to dismiss, “a
complaint must contain sufficient factual matter, ateg@s true, to state a claim to relief that is
plausible on its face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009)n{ernal quotations and
citation omitted). “A claim hasatial plausibility when the plaiiff pleads factual content that
allows the court to draw the reasonable infeeetinat the defendant lisble for the misconduct
alleged.” Id. A court accepts “as true all of the factual allegations contained in the complaint,”
and affords the non-moving party “all reasonabiferences that cabe drawn from those
allegations” when considering a motion to dismidackson v. Nixan747 F.3d 537, 540-41 (8th
Cir. 2014) (internal quotationsd citation omitted). However,¢hCourt is “not bound to accept
as true a legal conclusion ctwd as a factual allegation.Carton v. Gen. Motor Acceptance

Corp,, 611 F.3d 451, 454 (8th Cir. 2010) (internal thita omitted). “Threadbare recitals of the



elements of a cause of action, supported by mere conclusory statements, do not $qbale.”
556 U.S. at 678 (internal citation omitted). Adzhally, “some factual allegations may be so
indeterminate that they require further fat®shancement in order to state a clairBraden v.
Wal-Mart Stores, In¢.588 F.3d 585, 594 (8th Cir. 2009).

A well-pleaded complaint may not be dismissed even if it appears proving the claim is
unlikely and if the chance of recovery is remotell Atlantic v. Twombly550 U.S. 544, 556
(2007). However, where the allegations on thee of the complaint show “there is some
insuperable bar to relief, dismissahder Rule 12(b)(6) is appropriate.Young v. St. John’s
Mercy Health SysNo. 10-824, 2011 WL 9155, at *4 (E.Do. Jan. 3, 2011) (internal citation
omitted). Further, if a claim fails to allege ooiethe elements necessary to recovery on a legal
theory, that claim must be dismissed for failtrestate a claim upon which relief can be granted.
Crest Constr. Il, Inc. v. Dge660 F.3d 346, 355 (8th Cir. 2011Bare assertions constituting
merely conclusory allegations failing to establish elements necessary for recovery will not
suffice. See id. (“Plaintiffs, relying on facts not in the complaint, make bare assertions that
[defendants] were not just lenders, but owrtbiet controlled the RICO enterprise . . . these
assertions are more of the same conclusory aitega. . ”). Courts must assess the plausibility
of a given claim with referenc® the plaintiff's allegations as a whole, not in terms of the
plausibility of each individual allegationZoltek Corp. v. Structural Polymer Gr592 F.3d
893, 896 n.4 (8th Cir. 2010) (internal citation omittedhis inquiry is “a context-specific task
that requires the reviewinguart to draw on its judiciagéxperience and common senségbal,

556 U.S. at 679.
1.  DISCUSSION

A. Motion to Dismiss [ECF No. 10]



1. The Rooker-Feldman Doctrine and Subject Matter Jurisdiction

Cavalry first argues the present FDCPA claim is barred brtioker-Feldmardoctrine.
According to Cavalry, Glick'sComplaint “attempts to re-litigate and undo the state court’s
determination and, thus, is inggably intertwined with the statcourt judgment” [ECF No. 11
at 6]. More specifically, Cavalrgtates, “For this Court to revieRlaintiff's claims would be to
review and undermine the state court judgm¢BCF No. 11 at 6]. Thus, Cavalry concludes
Glick’'s “claims must be summarily dismissed for lack of subject matter jurisdiction” [ECF No.
11 at 7]. In respons&lick claims she “does not challemghe issuance of the judgment and
does not seek to have that judgment rever$e@F No. 15 at 6]. Rather, Glick argues her
Complaint “exclusively addresses” Cavalry@nduct in attempting to collect a debt [ECF No.
15 at 6-7].

Under the Rooker-Feldmandoctrine, a federal districtourt lacks subject matter
jurisdiction to consider a claim, other than &d&@s corpus petition, whic'in effect constitutes a
challenge to a statcourt decision.” Ballinger v. Culotta 322 F.3d 546, 548 {8 Cir. 2003)
(internal citations omitted). The doctrine preclsitb®th straightforward and indirect attempts to
“undermine state court decisionsl’emonds v. St. Louis Coun®322 F.3d 488, 492 (8th Cir.
2000). InBallinger, the Eighth Circuit Courdf Appeals explained:

District courts may not review statewt decisions, “even ithose challenges

allege that the state court’'s action was unconstitutiofr@lman 460 U.S. at

486, 103 S.Ct. 1303pecause “[flederal jurisdictiotp review most state court

judgments is vested exclusively in the United States Supreme Coemdnds

222 F.3d at 492 (citing 28 U.S.C. § 12%&ldman 460 U.S. at 486, 103 S.Ct. at

1303). A party who was unsuccessful iatstcourt thus “is barred from seeking

what in substance would be appellateiee of the state judgment in a United

States district court based on the losingyps claim that the state judgment itself

violates the loser’s federal rights.Johnson v. De Grangyp12 U.S. 997, 1005-
1006, 114 S.Ct. 2647, 129 L.Ed.2d 775 (1994)e(mal citation omitted). This

3 District of Columbia Court of Appeals v. Feldma@s0 U.S. 462 (1983).
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jurisdictional bar extends nainly to “straightforward ppeals but also [to] more

indirect attempts by feddregplaintiffs to undermine state court decisions.”

Lemonds 222 F.3d at 492. Federal districburts thus may not “exercis[e]

jurisdiction over general congitional claims that are ‘inextricably intertwined’

with specific claims alreadgdjudicated in state court.Td. at 492-93 (citations

omitted).

A claim brought in federal court is inextably intertwined with a state court

judgment “if the federal claim succeeds omdy the extent that the state court

wrongly decided the issue before itltl. at 493 (citingPennzoil Co. v. Texaco,

Inc., 481 U.S. 1, 25, 107 S.Ct. 1519, 95Ed.2d 1 (1987) (Marshall, J.,

concurring).
322 F.3d at 548-49.

The Rooker-Feldmamloctrine applies to “cases broudpyt state-court losers complaining
of injuries caused by state-court judgmentadexed before the district court proceedings
commenced and inviting distti court review and rejéion of those judgments.’Exxon Mobil
Corp. v. Saudi Basic Indus. Coyp44 U.S. 280, 284 (2005). However, “[tlhe doctrine does not
apply to cases that raisndependent issuesMSK EyEs Ltd. V. Wells Fargo Bank, Nat. Ass’n
546 F.3d 533, 539 (8th Cir. 2008) (citiligjehm v. Engelking538 F.3d 952, 965 (8th Cir.
2008)). Additionally, the fact a judgment wastered on a party’s default does not alter the
doctrine’s applicability.ld. (citing Fielder v. Credit Acceptance Cord.88 F.3d 1031, 1035 (8th
Cir. 1999).

In applying theRooker-Feldmandoctrine, the Eighth Ciwst Court of Appeals has
“distinguished claims attacking the decisionaofstate court from thesattacking an adverse
party’s actions in obtaining dnenforcing that decision[.]” Id. (“Because the state court’s
judgment would still be intact evehWells Fargo breaad the Mutual Releasby obtaining that
judgment, Appellant's breach ofowitract claims do not seek “iew and rejection’ of that

judgment. Likewise, it is possible to concludells Fargo committed various torts in enforcing

the judgment without concluding the judgméself is invalid.”). For instance:



If a federal plaintiff asg¢s as a legal wrong an aliedly erroneous decision by a

state court, and seeks relief form aestaburt judgment based on that decision,

Rooker-Feldmarbars subject matter jurisdiction in federal district court. If, on

the other hand, a federal plaintiff asserssa legal wrong an allegedly illegal act

or omission by an adverse pamgoker-Feldmamloes not bar jurisdiction.
Riehm 538 F.3d at 965 (citinbloel v. Hall 341 F.3d 1148, 1164 (9th C003)). Similarly, in
cases where this Countas refused to appRooker-Feldmaro dismiss FDCPA claims, judges
emphasized the absence of any “challenge [te]ualidity of the Stateourt’s judgment” or
“challenge [to] the underlying debt itself.See Anderson v. Gamache & Myers, PNb. 07-
336, 2007 WL 1577610, at *6 (E.D. Mo. May 31, 20@7n the matterunder consideration
Plaintiff does not challenge the validity of t&gate court’'s judgment; rather, Plaintiff's claim
exclusively addresses Worldwide $&8’'s conduct in attempting to collect a debt in violation of
the FDCPA, including its submitting an allegedalse affidavit and attaching a copy of the
Cardholder Agreement to the State PetitiorC9peland v. Kramer & Frank, P.CNo. 09-310,
2009 WL 1684661, at *3 (E.D. Mo. Juidé, 2009) (“Like the plaintiff irAnderson Copeland’s
complaint addresses only Kramer & Frank’s cordue attempting to cthect the debt and does
not challenge the underlying debt itself. $occeed, Copeland’s claim for damages does not
require a finding that theate court wrongly decided tligsues before it.”). Indersonone of
the plaintiffs FDCPA claims alleged the calteon company defendant had, among other things:
(1) used “false, deceptive and/or misleading meansollect or attempto collect a debt by
attaching an affidavit to verify its Petition @gst Plaintiff even though the affidavit was not
based on [the defendant’s] persbkaowledge as required by Mmgri law”; (2) included “false
statements in this affidavit”; and (3) made statata in the affidavit which were outside of the

knowledge of” the defendanfAnderson 2007 WL 1577610, at *2.

Here, the Rooker-Feldmardoctrine requires the exclusicand dismissal of only one



aspect of Glick's Complaint. Part of the edlsought by Glick is thgr]elease of the alleged
debt” [ECF No. 4 at 5]. Even assuming Gligkuld succeed on his FDCPA claim, granting this
particular requested relief walilnot leave the state court judgment intact. Because Glick’s
request constitutes an obvious attemptutmwlermine the state court judgment, tReoker-
Feldmandoctrine requires this Court to dismiss Glick’s claarthe extent she seeks the release
of the alleged debtaind to ignore this request for relfef purposes of this lawsuit.

However, the Court will refrain from applying thHeooker-Feldmandoctrine to the
remainder of Glick's ComplaintAlthough Glick's FDCPA claim igertainly related to the state
court judgment, her allegationseasufficiently focused on Cavalry®onductduring the state
court proceedings. Specifically,efComplaint expressly states Glick is “seek[ing] to challenge
[Cavalry’s] litigation misconduct,” and the alleégas which follow (regarding Cavalry’s alleged
filing of a false affidavit and &ged filing of a lawst with the knowledge itlacked evidence”)
support that assertion [ECF No. 4fa2]. On the whole, Glick isot challenginghe state court
judgment, but rather Cavalry’stans in obtaining ta judgment. Based on these allegations, a
successful claim by Glick in thi€ourt would still allow the state court judgment to remain
intact, as the other types otlief she requests do not sceatly undermine the judgment.
Therefore, other than excluding Glick’s requesh&we the debt released, Cavalry’s Motion will
be denied as to tHeooker-Feldmamground.

2. Failureto Statea Claim

Cavalry also argues Glick héailed to properlystate a claim under the FDCPA. First,
Cavalry contends Glick’'s claims “are not cagaible under the FDCPA” [ECF No. 11 at 8].
Characterizing the Complaint as alleging Cav#las violated the FDG@®P"essentially through

the nature and quality of [their] state court pliegs,” Cavalry argues, ‘fie weight of authority



does not support expanding the FDCPA to stleims” [ECF No. 11 at 8]. Second, Cavalry
contends, “Even if the Court finds that Plainsfftheory of liability is cognizable, Plaintiff's

allegationsin this casefail to support an FDCPA claim[ECF No. 11 at 11 (emphasis in
original)].

In essence, the Complaint is comprisedfafr thematic groupings of allegations: (1)
Cavalry failed to attach certain documents wnigirihe state court proceedings, the attachment of
which was required by Missouri law; (2) Cawalued Glick without the proof required to
succeed on its claim, knowing itckeed said proof; (3) by suing Glick, Cavalry sought to take
advantage of her circumstances; and (4) Cavalry filed a false affidavit in conjunction with the
state court proceedings, in that the affii@hsely claimed to have personal knowledge.

In a general sense, the Court acknowledgdid and properly-statl FDCPA claims may
be brought on the basis of litigation activity, ugding the filing of a pleading or affidavit.
Eckert v. LVNV Funding LLG647 F.Supp.2d 1096, 1103 (E.D. M009). However, in this
particular case, for the reasons stdtdrh, the Court finds the allegans contained in Glick’s
Complaint fail to state a claim under the FDCPA

(2) Violation of Missouri Law

As noted above, Glick claims Cavalry, durihg state court proceedings, failed to attach
an affidavit from the original creditor, as lvas a “contract or agreement purportedly existing
between the original creditor af@lick],” the attachment of whit Glick claims was required by

Missouri law [ECF No. 4 at {f 1@0-21]. Similarly, Cavalry &gedly failed to attach any

* Admittedly, Glick’'s Complaint does state the &ehnt collection activity” consists of not only
the collection suit but also “collection letters” [ECF No. 4 at {1 13]. However, this is the
Complaint’'sonly referenceo anything relating to any letters, and it clearly is not sufficient to,
by itself, state a claim for a violation of the FDELBased on the sending obllection letters by
Cavalry.
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records of assignment of Glick’s debt from theimal creditor to Cavayr [ECF No. 4 at T 22].
Glick claims the violation oMissouri law, through failure tattach a particular document,
“constitutes an unfair collectialactic” [ECF No. 4 at T 21].

Even assuming these failures occurred, and further assuming such attachments are
required by Missouri law, these allegations do canstitute a valid claim under the FDCPA.
Glick’'s “unfair tactic’ argument is a refaree to 8 1692f, which phibits “unfair or
unconscionable means to collect or attempt taecokny debt.” 15 U.8. § 1692f. However, 8§
1692f is not “an enforcement mechanismdtrer rules of state and federal lavwBeler v. Blatt,
Hasenmiller, Leibsker & Moore, LLCI80 F.3d 470, 474 (7th Cir. 2007) (refusing to apply 8
1692f “to enforce other legal rules,” and rejectiig plaintiff’'s theory that it is unfair or
unconscionable “for a debt collectto violate any other rule gfositive law”). Further, the
Eighth Circuit Court of Appeals has statédhe FDCPA was designed to provide basic,
overarching rules for debt collection activitiespas not meant to convert every violation of a
state debt collection law o a federal violation.” Carlson v. First Revenue AssuB59 F.3d
1015, 1018 (8th Cir. 2004).Similarly, the Court does not belie the FDCPA would be violated
by the supposed state lavokdtions alleged by Glick. Therefore, Glick’s allegations of Cavalry
failing to attach certain documenits violation of Missouri lawfail to state a claim under the
FDCPA.

(2) Lack of Proof

As noted above, Glick makes various “laakproof” allegationsagainst Cavalry. She

alleges Cavalry sued on the “alleged debt wittanyt way to substantiate the balance owed or

> Admittedly, Glick is not technicallglleging the violation of a statkebt collectiodaw, but the
logic from Carlsonapplies equally to the allegatiohere, especially in light deler.
® Again, this even assumes Glick is correcaiguing such attachment requirements exist.
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even confirm that there was indeed a delthmn first place,” adding Cavalry lacked: (1) valid
proof of assignment; (2) valid proof the debtsweven owed; and (3) “the required contract
needed to obtain judgment” [ECF No. 4 atZ8] 25]. Further, Gliclclaims Cavalry knew it
“lacked the evidence required in Missouri toye” standing to sue and “the amount and/or
validity of the debt” [ECF No. 4 at { 28].

In arguing these “lack of proof” allegatiogsnstitute a claim under the FDCPA, Glick
particularly emphasizes two casésnten v. Midland Funding, LLCNo. 2:13CV54, 2013 WL
5739035 (E.D. Mo. Oct. 22, 2013), aBcewer v. LVNV Funding, LLNo. 4:14CV00942, 2014
WL 5420274 (E.D. Mo. Oct. 22, 2014). Hinten the plaintiffs alleged Midland violated the
FDCPA Dby filing state cowjudicial collection actions “for # sole purpose of obtaining default
judgments or inducing settlement with no intention of further prosertti@ claims,” arguing
such conduct “constitutes a false or misleading representation because, by filing a lawsuit,
defendant represents it intentdscontinue to prosecute it.Hinten 2013 WL 5739035, at *2.
The plaintiffs also alleged Midland filed theatd court actions “without sufficient evidence to
support the pleadings, without knowledge of sigfit evidence, or ithout the intent to
investigate further,” contemalj such conduct “constitutes a sm@presentation regarding the
character, amount, and legal status of the dalltan attempt to collect amounts not expressly
authorized by agreement or permitted by lavid’ In finding the plaintiffs had stated a claim
under the FDCPA, the Court engsized the allegations of Mand commencing the judicial
actions “with no intention of further prosemut . . . and no intention of further seeking
evidence[.]” Id. at *7. InBrewer, where the plaintiff had mademilar FDCPA allegations, the
Court cited toHinten in determining a claim had beeratgtd, again notinghe plaintiff was

alleging the defendant “lacked the intention” to “establish its clainBfewer, 2014 WL
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5420274, at *2.

In a similar, but distinguishable, FDCPA caBarvey v. Great Seneca Financial Caqrp.
453 F.3d 324 (6th Cir. 2006), the plaintiff claimed a debt collector had filed “a lawsuit to collect
a purported debt without the means of provingekistence of the debt, the amount of the debt,
or that [the debt caddictor] owned the debt.”"Harvey, 453 F.3d at 325. Further, the plaintiff
contended the debt collectorchélled the “state-court collectn action knowing that it had no
documentation to prove the debtld. at 326 (internal quotations omitted). The plaintiff argued
these actions constituted \ations of § 1692d and e.ld. In evaluating the plaintiff's
allegations, the Sixth Circuit stated, “A commsgnse reading of Harvey’s complaint convinces
us that she alleged only that, the time of filing Seneca and Javitch dimbt have the means of
proving their debt-collection claim,” “not &b it [was] incapable” of “acquir[ing] the
documentation needed to prove debt-collection claims.”ld. at 328 (emphasis added). The
court added, “The conclusion that Seneca andchaliad no means of ever proving their claim
would therefore be both an unseaable extension and a straimedding of Harvey’s allegation
that Seneca and Javitch filedl&awvsuit to collect a purported debt without the means of proving
the existence of the debt, the amount ef debt, or that Seneca owned the debld” Having
characterized the allegations in this way, the court affirmed the trial court’s dismissal of the
plaintiffs FDCPA claims for failurdo state a claim, finding defenaa’ actions, as alleged (i.e.,
filing a lawsuit without themmediate meansf proving the existencemount, or true owner of
the debt), did not constitute harassment lousave, oppressive, or deceptive conduct under §
1692d or e.ld. at 329-333.

These cases are not in conflicthveach other, but rathereadlistinguishate based on the

content of the plaintiffs’ allegations. Indeed, in batinten and Brewer, the Court
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acknowledged thélarvey decision and simply distinguisthet by emphasizing the defendants’
alleged lack of intent to further investigate or prove their claims in the state debt-collection
proceedings.SeeHinten 2013 WL 5739035, at *Brewer, 2014 WL 5420274, at *2.

Understandably, Glick, in responding to CayarMotion to Dismiss, characterizes her
allegations as looking more like thoseHmten andBrewer[SeeECF No. 15 at 10 (“Thera&s
here the plaintiff [inHinten| alleged that Midland violated ¢hFDCPA by filing suit against him
without the means or intent to prove its wolai for the sole purpose of obtaining default
judgments or inducing settlement.”) (emphasidexd) (internal quotations omitted)]. However,
the type of “lack of intent” allegations made by the plaintiffs Hmten and Brewer are
completely absent from Glick’'s Complaint,dawithout those allegatins, the Complaint more
closely resembles the claims madddarvey Thus, the Court construes Glick’s “lack of proof”
allegations as merely claiming Cavalry filed suit without ithenediate meansf proving the
existence, amount, or true owner of the debt.

Accordingly, the logic usetb dismiss the claims iklarveyis also persuasive in this
case. “[A] debt may be properly pursued in ¢peven if the debt collector does not yet possess
adequate proof of its claim.Harvey, 453 F.3d at 333. By initiatinpe state court proceedings,
Cavalry “did not implicitly represent . . . that [it] ham handthe means to prove [its] claims.”
Id. Therefore, this Court finds Glick’s “lactif proof” allegations do not support a claim of
Cavalry “[u]tilizing false, unfair, and misldang representations in connection with the
collection of a debt”; “[e]ngaging in deceptivedainarassing conduct in tleellection of a debt”;
or “us[ing] unfair and unconscionable praegdo attempt to collect the deb8deECF No. 4 at
1 38]. Thus, Glick’s “lack of proof” allegi@ns fail to state a claim under the FDCPA.

(3) Taking Advantage of Glick
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A related set of allegationsqposes Cavalry, by suing Glickpught to take advantage of
her circumstances. Specificallgavalry allegedly “intend[ed] tbake advantage of [Glick’s]
dire economic circumstances and unsophisticatikmgiving Glick neither hé “the resources to
hire an attorney to decipher [Cavalry’s] [] affivit of indebtedness,ior had the ability to
“decipher the [] affidavit on her awi [ECF No. 4at 1 26-27].

Again, the Complaint does not allege Cayaever intended on following through on its
lawsuit by investigating and proving its clainglick’s “lack of proof” allegations merely claim
Cavalry sued without themmediate meanef proving the existencgmount, or true owner of
the debt. Without more, Glick’'s additionalllegations, claiming Cavalry sought to take
advantage of her by filing the suit, fall shorEee Harvey453 F.3d at 330-31 (“Even when
viewed from the perspective of an unsophisédatonsumer, the filing of a debt-collection
lawsuit without the immediate means of proving ttebt does not havke natural consequence
of harassing, abusing, or oppressanglebtor. Any attempt to cotfea defaulteddebt will be
unwanted by a debtor, but employing the court system in the way alleged by Harvey cannot be
said to be an abusive tactic under #2CPA.”). Under the circumstances alledeherely
suing a debtor, even with knowledge of the debteconomic circumstances unsophistication,
is not inherently impropannder the FDCPA. Thus, these allegagidail to state a claim, as they
do not support a claim of Cavalry “[u]tilizing fa&sunfair, and misleading representations in
connection with the collection @f debt”; “[e]ngaging in deceptvand harassing conduct in the
collection of a debt”; or “us[ing] unfair and conscionable practices to attempt to collect the
debt” [SeeECF No. 4 at | 38].

(4) False Affidavit

" Again, the Court construes the Complaint rasrely alleging Cavey sued without the
immediate meansf proving the existence, amount true owner of the debt.
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Finally, Glick makes allegations claiming Cayafiled a false affidavit in conjunction
with the state court proceedings. During theestaturt proceedings, Cavalry allegedly filed an
“affidavit of indebtedness” [ECF No. 4 at § 1However, Glick alleges the affidavit “was made
by [Cavalry’s] employee, not an employee of [Glglkoriginal creditor” [ECF No. 4 at { 18].
Glick concludes, “[Cavalry’sgffidavit of indebtedness wdkereforenot made by anyone with
personal knowledge about thebtlealthough [Cavalry] falsely @ndeceptively claimed in the
affidavit that it did have such personal knowledge” [ECF No. 4 at 19 (emphasis added)].
Additionally, Glick claims Cavalry made “false representations about the validity and amount of
the debt” allegedly owed [ECF No. 4 at 1 2]. Taikkegation appears to be related to Cavalry’s
affidavit, as the Complaint later states Cavalrgtieely and falsely represented to the Court (via
the bogus affidavit of indebtedness that [Cavalry] did present to the Court) that Defendant had
standing and sufficient proof as to the validitglamount of the debt” [ECF No. 4 at § 29].

This Court acknowledges the filing of an d#uvit is subject to the FDCPA and can form
the basis of a valid claim under the statuteckert 647 F.Supp.2d at 1103. However, the
particular factual allegations in Glick's Complaint are insufficient to support a plausible claim
based on a false affidavit.

The Complaint does not specifically allefgets showing how the affidavit contained
false representations regardingreting, proof of the debt, or amnt of the debt. Rather, the
only specific factual allegation made by Glick in an attempt to establish the falsity of Cavalry’s
affidavit, or any other statement made by Gavas her claim the affidavit was made by an
employee of Cavalry, rather than the original ¢aed According to Glick, this fact “therefore”
inherently means the affidavit was made withpeitsonal knowledge. Thus, in essence, Glick’'s

allegations read as follows: (1) because thalafit was not made by the original creditor, the
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affidavit was made without personal knowledgeg §2) because the affidavit was made without
personal knowledge, the representations maekeith (regarding standing, validity of the debt,
and amount of the debt) were false and deceptlvafortunately for Glick, the premise of her
first point is the type of conclusory statement vihilkis Court is not required to accept as true.
This Court need not adopt thmreasonable inference expresagsumed by Glick: that only a
representative of theriginal creditor could possibly ke personal knowledge of an alleged
agreement or debt. Finding no other specificgall®ns in the Complaint to support Glick’'s
vague claims of a false affidavit, the Coumds these affidavit-badeallegations factually
insufficient to properly state a FDCPA clairBee Braden588 F.3d at 594 (noting “some factual
allegations may be so indeterminate that thexyuire further factual enhancement in order to
state a claim”).
C. Conclusion

Based on the aforementioned deficiencieb¢ck® Complaint fails to properly state a
claim under the FDCPA based on Cavalryltilizing false, unfair, and misleading
representations in connection with the cdllmt of a debt”; “[e]ngaging in deceptive and
harassing conduct in theltrtion of a debt”; or “us[ing] urdir and unconscionable practices to
attempt to collect the debtSpeECF No. 4 at | 38]. Therefore, the Court will grant Cavalry’s
Motion to Dismiss. Consequently, the Cowill deny Glick’s Motion to Remand, as moot.

Accordingly,
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IT ISHEREBY ORDERED that Defendant Cavalry SPV I, LLC’s “Motion to Dismiss”
[ECF No. 10] isSGRANTED.

IT ISFURTHER ORDERED that Plaintiff Leslie Glick's “Motion for Remand” [ECF
No. 14] isDENIED as moot.

Dated this 16th Day of July, 2015.

é.

E.RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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