Reinhardt v. Colvin Doc. 22

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DONALD REINHARDT, )
Plaintiff, ))
V. ; Case No. 4:15CV169NCC
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ) )

MEMORANDUM AND ORDER

This is an action under Title 42 U.S.C. § 405(g) for judicial review of the
final decision of the Commissioner dengithe application of Donald Reinhardt
(Plaintiff) for Disability Insurance Benefits (DIB) undeTitle Il of the Social
Security Act (the Act), 42 U.S.C. 88 401 s(q., and for Supplemental Security
Income (SSI) under Title XVI ofthe Social Security Act (the Act), 42 U.S.C. 88
1381 et seq. Plaintiff has filed a brief smpport of the Complaint. (Doc. 15).
Defendant has filed a brief support of the Answer. (Do@0). Plaintiff has filed
a Reply. (Doc. 21). The parties hagensented to the jurisdiction of the
undersigned United States Majate Judge pursuant Tatle 28 U.S.C. 8§ 636(c).

(Doc. 14).
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l.
PROCEDURAL HISTORY

On July 12, 2010, Plaintiff filedpgplications for DIBand SSI, alleging a
disability onset date of December 20, 2007. (Tr. 241-#intiff's applications
were denied, and he requested a Ingabefore an Administrative Law Judge
(ALJ). (Tr. 135-48). After a hearindpy decision, dated October 28, 2011, the
ALJ found Plaintiff not disabled. (Tr. 113-28). On November 30, 2012, the
Appeals Council granted Plaintiff's requédst review and rmanded the matter to
the ALJ. (Tr. 129-32).

A second hearing was held on April 12013, and, on June 21, 2013, the
ALJ issued a second decision, finding Ridf not disabled. (Tr. 15-30). On
November 20, 2014, the Appeals Council éenPlaintiff's request for review of
the ALJ’s June 21, 2013 decision. (Tr6l- As such, the ALJ’s June 21, 2013
decision stands as the finadasion of the Commissioner.

Il.
LEGAL STANDARDS

Under the Social Security Act, til@mmissioner has established a five-step
process for determining whether a person is disabled. 20 C.F.R. 88 416.920,
404.1529. “If a claimant fails to meet tloeiteria at any step in the evaluation of

disability, the process ends and the claimant is determined to be not disabled.

Goff v. Barnhart, 421 F.3d 785, 790 (8@ir. 2005) (quoting_Eichelberger v.




Barnhart, 390 F.3d 584, 590-91 (8thr. 2004)). In thissequential analysis, the
claimant first cannot bengaged in “substantial gdir activity” to qualify for
disability benefits. 20 C.R. 88 416.920(b), 404.1520(b)Second, the claimant
must have a severe impaient. 20 C.F.R. 88 416.920(c), 404.1520(c). The Social
Security Act defines “severe impairmerg8 “any impairment or combination of
impairments which significantly limits [claiamt’s] physical or mental ability to do
basic work activities.”_Id. “The sequa evaluation process may be terminated
at step two only when the claimant’spairment or combination of impairments
would have no more than a minimal impaat[his or] her ability to work.”_Page

v. Astrue, 484 F.3d 1040, 1043 (8th C2007) (quoting Caviness v. Massanari,

250 F.3d 603, 605 (8th Cir. 2001) (citipuyen v. Chater, 75 F.3d 429, 430-31

(8th Cir. 1996)).

Third, the ALJ must determine wihetr the claimant has an impairment
which meets or equals one of the impaintsdisted in the Regulations. 20 C.F.R.
88 416.920(d), 404.1520(d); pt. 404, subpt. P, app. 1. If the claimant has one of, or
the medical equivalent of, these impairmetitgn the claimant is per se disabled
without consideration of the claimant’'s agducation, or work story. See id.

Fourth, the impairment must prevehe claimant from doing past relevant
work. 20 C.F.R. 88 416.920(f), 404.1520(Mhe burden rests with the claimant at

this fourth step to establish his orrHeesidual Functional Capacity (RFC). See



Steed v. Astrue, 524 F.3d 87274 n.3 (8th Cir. 2008) Through step four of this

analysis, the claimant has the burden stfowing that she is disabled.”);

Eichelberger, 390 F.3d at 590-91; Mastery. Barnhart, 363 F.3d 731, 737 (8th

Cir. 2004); Young v. Apfel, 221 F.3d 1065069 n.5 (8th Cir. 2000). The ALJ

will review a claimant’'s RFC and the physical and medéhands of the work the
claimant has done in the pa®0 C.F.R. § 404.1520(f).

Fifth, the severe impairment musepent the claimant from doing any other
work. 20 C.F.R. 88 416.920(g), 404.1520(dt this fifth step of the sequential
analysis, the Commissioner has the burlgproduction to show evidence of other
jobs in the national economy that can bdgrened by a person it the claimant’s
RFC. See Steed, 524 F.3d at 873; nYoung, 221 F.3d at 1069 n.5. If the
claimant meets these standards, the Al find the claimant to be disabled.
“The ultimate burden of psuasion to prove disabilithowever, remains with the

claimant.” Id. See alsBlarris v. Barnhart, 356 F.3d ©2931 n.2 (8th Cir. 2004)

(citing 68 Fed. Reg. 51153, 5385 (Aug. 26, 2003)); Storo v. Barnhart, 377 F.3d

801, 806 (8th Cir. 2004) (“Tén burden of persuasion fwrove disability and to
demonstrate RFC remains on the claim&aven when the burden of production

shifts to the Commissioner at step fiygCharles v. Barnhart, 375 F.3d 777, 782

n.5 (8th Cir. 2004) (“[T]he burden of prodian shifts to the Commissioner at step

five to submit evidence of other work ihe national economy that [the claimant]



could perform, given her RFC.”). Eveiri a court finds that there is a
preponderance of the evidence against AlLJ's decision, the decision must be

affirmed if it is supported bgubstantial evidence. S€#ark v. Heckler, 733 F.2d

65, 68 (8th Cir. 1984). ‘i$bstantial evidence is less than a preponderance but is
enough that a reasonable mind wouldhdfi it adequate to support the

Commissioner’s conclusion.” _Krogmeigr Barnhart, 294 F.3d 1019, 1022 (8th

Cir. 2002). _See also Cox v. Astrue, 495 F63d, 617 (8th Cir. 2007). In Bland v.
Bowen, 861 F.2d 533, 535t(BCir. 1988), the Eighth Circuit Court of Appeals
held:

The concept of substantial evidensesomething less than the weight
of the evidence and it allows rfdhe possibility of drawing two
inconsistent conclusions, thus it embodies a zone of choice within
which the Secretary may decide goant or deny benefits without
being subject to reversal on appeal.

See also Lacroix v. Barnhart, 465 F.3d 8885 (8th Cir. 2006) (“[W]e may not

reverse merely because substantial @vig exists for the opposite decision.”)

(quoting Johnson v. Chater, 87 F.3d 101817 (8th Cir. 1996)); Hartfield v.

Barnhart, 384 F.3d 986, 988 (8th Cir. 20@4R]eview of the Commissioner’s
final decision is deferential.”).
It is not the job of the district cauto re-weigh the eviehce or review the

factual record de novo. See Cox, 498d-at 617; Guilliams v. Barnhart, 393 F.3d

798, 801 (8th Cir. 2005McClees v. Shalala, 2 &d 301, 302 (8th Cir. 1993);




Murphy v. Sullivan, 953 F.2d 383, 384 (8th Cir. 1992). Instead, the district court

must simply determine whether the quanatyd quality of evidence is enough so
that a reasonable mind might find it adequateupport the ALJ’s conclusion. See

Davis v. Apfel, 239 F.3@62, 966 (8th Cir. 2001) ittng McKinney v. Apfel, 228

F.3d 860, 863 (8th €i2000)). Weighing the evidea is a function of the ALJ,

who is the fact-finder._See Benskin v. Bowen, 830 F.2d 878, 882 (8th Cir. 1987).

See also Onstead v. Sullivan, 962 F.2d &B} (8th Cir. 1992) (holding that an

ALJ’s decision is concluge upon a reviewing courif it is supported by
“substantial evidence”).Thus, an administrative decision which is supported by
substantial evidence is not subject to reakmerely becaussibstantial evidence
may also support an oppositenclusion or becaushe reviewing court would

have decided differently. _ See ddmeier, 294 F.3d at 1022._See also

Eichelberger, 390 F.3d at 589; NevlandApfel, 204 F.3d 853, 857 (8th Cir.

2000) (quoting_Terrell v. Apfe 147 F.3d 659, 661 (8th €£i1998)); Hutsell v.

Massanari, 259 F.3d 707, 711 (8th Cir. 2001).

To determine whether the Commissidaefinal decision is supported by
substantial evidence, the court is requitedeview the administrative record as a
whole and to consider:

(1) Findings of credibility made by the ALJ;

(2) The education, background, worlstary, and age of the claimant;



(3) The medical evidence given the claimant’s treating physicians;

(4) The subjective complaints of paand description of the claimant’s
physical activity and impairment;

(5) The corroboration by third partiesthie claimant’'s physical impairment;

(6) The testimony of vocationalxperts based upon proper hypothetical
guestions which fairly set forth tlstaimant’s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec'y of Dep'’t of Health, Bd. & Welfare, 623 F.2d 523, 527 (8th Cir.

1980); Cruse v. Bowen, 867 F.2d83, 1184-85 (8th Cir. 1989).

Additionally, an ALJ's decision mustomply “with the relevant legal

requirements.”_Ford v. Astru&18 F.3d 979, 981 (8th Cir. 2008).

The Social Security Act defines digigtly as the “inabilityto engage in any
substantial gainful activity by reason afy medically determinable physical or
mental impairment which can be expectedetsult in death or has lasted or can be
expected to last for a continuous peradchot less than 12 months.” 42 U.S.C. §
416(1)(1)(A); 42 U.S.C. § 423(d)(1)(A). “Wile the claimant has the burden of
proving that the disability results from a dmeally determinable physical or mental
impairment, direct medicadvidence of the cause and effect relationship between

the impairment and the degree of clamts subjective complaints need not be

produced.” _Polaski v. Heckler, 732.2d 1320, 1322 (8th Cir. 1984). When

evaluating evidence of paithe ALJ must consider:



(1) the claimant’s daily activities;

(2) the subjective evidence of the duga, frequency, and intensity of the
claimant’s pain;

(3) any precipitating or aggravating factors;
(4) the dosage, effectiveness, arakstffects of any medication; and
(5) the claimant’s functional restrictions.

Baker v. Sec’y of Health & Human 6., 955 F.2d. 552, 555 (8th Cir. 1992);

Polaski, 739 F.2d at 1322.

The absence of objective medical eande is just one factor to be
considered in evaluating the plaintiffgedibility. See_id. The ALJ must also
consider the plaintiff’'s prior work record, observations by third parties and treating
and examining doctors, as well as the iiffis appearance and demeanor at the
hearing._See Polaski, 739 F.2d at 1322; Cruse, 867 F.2d at 1186.

The ALJ must make express credibilideterminations and set forth the
inconsistencies in the record which causim or her to reject the plaintiff's

complaints. _See Guilliams, 393 F.3d at 8®Esterson, 363 F.3d at 738; Lewis V.

Barnhart, 353 F.3d 642, 647 (8thr. 2003); Hall v. Chater, 62 F.3d 220, 223 (8th

Cir. 1995). It is not enougthat the record containsaansistencies; the ALJ must
specifically demonstrate that he or she aered all of the evience. _Robinson v.

Sullivan, 956 F.2d 836, 841 (8th Cir. 199Butler v. Sec’y of Health & Human

Servs., 850 F.2d 425, 429 (8thr. 1988). The ALJ, hoever, “need not explicitly
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discuss each Polaski factor.” Strongsoarnhart, 361 F.3i066, 1072 (8th Cir.

2004). _See also Steed, 524 F.3d at 8itth¢cLowe v. Apfel, 226 F.3d 969, 972

(8th Cir. 2000)). The ALJ need only ackrnedge and consider those factors. See
id. Although credibility determinationseaprimarily for the ALJ and not the court,
the ALJ’'s credibility assessment must based on substantial evidence. See

Rautio v. Bowen, 862 F.2i76, 179 (8th Cir. 1988Millbrook v. Heckler, 780

F.2d 1371, 1374 (8th Cir. 1985).

RFC is defined as what the claimaan do despite his drer limitations, 20
C.F.R. § 404.1545(a)(1),nd includes an assessment of physical abilities and
mental impairments. 20 C.F.R. § 404458b)-(e). The Commissioner must show
that a claimant who cannot perform hisher past relevant work can perform other

work which exists in the national econom8ee Karlix v. Barnhart, 457 F.3d 742,

746 (8th Cir. 2006); Nevland, 204 F.3d&47 (citing_McCoy v. Schweiker, 683

F.2d 1138, 1146-47 (8th Cit982) (en banc)). The @onissioner must first prove
that the claimant retains the RFC to parioother kinds of work._See Goff, 421

F.3d at 790; Nevland, 204 F.3d at 85The Commissioner has to prove this by

substantial evidence._ Warner v. Hecklé22 F.2d 428, 431 (8th Cir. 1983).

Second, once the plaintiff's capabilities asablished, the Commissioner has the

burden of demonstrating that there aes available in the national economy that



can realistically be performed by someami¢h the plaintiff’s qualifications and
capabilities._See Goff, 421 F.3d740; Nevland, 204 F.3d at 857.

To satisfy the Commissioner’s burdehe testimony of a vocational expert
(VE) may be used. An ALJ posing a hyfpetical to a VE is not required to
include all of a plaintiff's limitations, butnly those which the ALJ finds credible.
See Goff, 421 F.3d at 794 (“[T]he ALJqgperly included only those limitations
supported by the record as a whole ia bypothetical.”); Rautio, 862 F.2d at 180.
Use of the Medical-Vocational Guidelinesappropriate if theALJ discredits the
plaintiff's subjective complaints of paifor legally sufficient reasons. See Baker

v. Barnhart, 457 F.3d 882, 894-95 (8thr.(d006); Carlock v. Sullivan, 902 F.2d

1341, 1343 (8th Cir. 1990); Hutsell v.Bean, 892 F.2d 747, 750 (8th Cir. 1989).

II.
DISCUSSION

The issue before the court is whettmibstantial evidence supports the
Commissioner’s final determination thataRitiff was not disbled. See Onstead,
962 F.2d at 804. Thus, even if theresidbstantial evidence that would support a
decision opposite to that of the Commissioner, the court must affirm her decision
as long as there is substantial evidencéauor of the Commissioner’'s position.
See Cox, 495 F.3d at 617;dgmeier, 294 F.3d at 1022.

At the second hearing, Plaintiff testified that he was 48 years old and

weighed 195 pounds; that he could nager work due to qeession and panic
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disorder; that, 8 days a month, he haffialilty getting out of bed; that, when he
had flare-ups of his Hepatitis C, 5 taifes a month, he was achy and fatigued,;
that he had 2 to 3 panic attacks a rhowhich lasted from 5 to 30 minutes; that,
when he had panic attacks, his hearttsthbeating, he hand®ecame sweaty, and
his head went “around”; and that his bdukt “all the time.” (Tr. 41, 46-47, 54-
55, 81).

The ALJ found that Plaintiff met ¢hinsured status requirements through
March 31, 2010; that he danot engaged in substai gainful activity since
December 20, 2007, his allejenset date; that he h#te severe impairments of
depression, anxiety, a lumbar annulatgey and bilaterafacet hypertrophy; and
that Plaintiff did not have an impairmeot combination of impairments that met
or medially equaled the severity ofliated impairment. The ALJ further found
that Plaintiff had the following RFC:Plaintiff could perform light work except
that he could only occasionally climb ss&aand ramps, but wer climb ladders or
scaffolds; he could occasidhastoop, kneel, balance, crducand crawl; he had to
avoid concentrated exposure to vibrati@m&l hazards such a unprotected heights
and machinery; he could only occasiopalarry out detailed instructions, but had
no limitations with regard to simple imgttions; he could sustain an ordinary
routine without special supervisoryttention; and he could have frequent

interaction with supervisors and cowerk and occasional interaction with the

11



general public. Additionally, the ALJ fourtiat Plaintiff could not perform his
past relevant work; that there was othark, existing in significant numbers in
that national economy, which Plaintiff cduperform; and that, therefore, Plaintiff
was not disabled. (Tr. 15-30).

Plaintiff contends that the ALJ'sedision is not based on substantial
evidence for the following reasons: The Ahiled to find that his Hepatitis C was
severe; the ALJ incorrectly evaluated tialy activities; the Al failed to properly
consider the reasons Plaintiff did notdengo therapy for his Hepatitis C; the ALJ
incorrectly considered his Global Assesnt of Functioning (GAF) scores; and
the ALJ erred in regard tthe weight he gave to the opinions of Joyce Majure-
Lees, M.D., and Kyle DeVore, Ph.D., whdatermining Plaintiffs RFC. For the
following reasons, the court finds tha@itiff's arguments are without merit and
that the ALJ’s determination that Plafftis not disabled is based on substantial
evidence and is consistent witke Regulations and case law.

A. Plaintiff's Credibility:

The court will first consider the ALS credibility determination, as the

ALJ’s evaluation of Plaintifé credibility was essential to the AkXetermination

of other issues, including Plaintiff's RFCSee Wildman v. Astrue, 596 F.3d 959,

969 (8th Cir. 2010)“(The plaintiff] fails to recograe that the ALJ's determination

regarding her RFC was influenced by higedination that heallegations were

12



not credible’) (citing Tellez v. Barnhart, 403 &d 953, 957 (8th Cir. 2005)); 20

C.F.R. 88 404.1545, 416.945 (2010). #et forth more fully above, the AlsJ
credibility findings should beaffirmed if they are supported by substantial
evidence on the record as a whole; a court cannot substitute its judgment for that of

the ALJ. See Guilliams v. Barnhart, 383d 798, 801 (8th Cir. 2005); Hutsell,

892 F.2d at 750; Benskin, 830 F.2d at 882.

To the extent that the ALJ did not sdexally cite Polaski, other case law,
and/or Regulations relevant goconsideration of Plaintlff credibility, this is not
necessarily a basis to set aside an’aldgcision where the decision is supported

by substantial evidenceRandolph v. Barnhart, 386 F.835, 842 (8th Cir. 2004);

Wheeler v. Apfel, 224 F.3d 891, 895 n.3W&ir. 2000);_Reynolds v. Chater, 82

F.3d 254, 258 (8th Cir. 1996Montgomery v. Chater, 68.3d 273, 275 (8th Cir.

1995). Additionally, an ALheed not methodically disss each Polaski factor if

the factors are acknowledged and exsd prior to making a credibility
determination; where adequately explained and supported, credibility findings are

for the ALJ to make._See Lowe v. Apf@26 F.3d 969, 972 (8th Cir. 2000). See

also Tucker v. Barnhart, 363 F.3d 781, 783 (8th Cir. 2008he( ALJ is not

required to discuss each Polaski facésr long as the analytical framework is

recognized and consider&xl.Strongson, 361 F.3d 4072; Brown v. Chater, 87

F.3d 963, 966 (8th Cir. 1996).

13



In any case,“[tlhe credibility of a claimans subjective testimony is

primarily for the ALJ todecide, not the courts.Pearsall v. Massanari, 274 F.3d

1211, 1218 (8th Cir. 2001).“lIf an ALJ explicitly dscredits the claimaist
testimony and gives good reason for doing[aa;ourt] will normally defer to the

ALJ’s credibility determinatiot. Gregg v. Barnhart, 354 F.3d 710, 714 (8th Cir.

2003). _See also Halverson v. Astré6@0 F.3d 922, 932 (8th Cir. 2010); Cox V.

Barnhart, 471 F.3d 902, 907 (8th Cir. 200&jor the following reasons, the court
finds that the ALJ’s determination that Plaintiff was eatirely credible is based
on substantial evidence. (Tr. 15).

First, the ALJ considered the objeeimedical evidence and concluded that
it did not support Plaintiff'sallegations of disabling limiteons. (Tr. 18-28)._See
Social Security Ruling (SSR) 06-7p(4), 1996 WL 374186, at *1 (July 2, 1996) (“In
determining the credibility of the inddual's statements, the adjudicator must
consider the entire case record, wtthg the objective medical evidence,”
although disability determinations “cannotinade solely on #hbasis of objective
medical evidence.”). Indeed, a claimantsymptoms, including pain, will be
determined to diminish his capacity forsbmawork activities to the extent that he
alleged functional limitatins and restrictions dut symptoms [which] can
reasonably be accepted as consistent thizhobjective medicadvidence and other

evidence in the case redd’ Id. at *2.
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In regard to Plaintiff's Hepatitis Ghe ALJ considered that it was stable.

(Tr. 18). See Ahlstrom v. Colvin, 200L 4724800, at *10 (E.D. Mo. Sept. 23,

2014) (finding that the claimant’'s admic fatigue syndromevas a non-severe
impairment in part becauser provider descrilieher condition as stable). In this
regard, the record reflects that Plaintihs diagnosed with Hepatitis C in February
2008. (Tr. 432). On September 27, 2082raj Kumaran, M.D., reported that
Plaintiff's Hepatitis C wasasymptomatic” (Tr. 813)and, on October 25, 2012,
Suraj Kumaran, M.D., reported that Pl#ifts Hepatitis C was “stable” (Tr. 810).
At other times it was noted that Plathwas fatigued (T. 368, 431, 785, 882,
889, 901).

In regard to Plaintiff's allegation ddfack pain, as considered by the ALJ, it
was frequently reported that Plaintiffcha@ormal gait and could walk on his heels
and toes; that he had negative straightriege tests; and that he had full strength
and intact sensation in his lower extrees. (Tr. 26, 391398-99, 402, 404, 406,
409, 411, 413-14, 468, 4424, 476, 480, 48283, 48548489, 498, 508, 513,
538, 653, 891, 898)Further, as considered byetlALJ, Plaintiff frequently had
only slightly reduced range of motion (ROlsidd mild tenderness in his back. (Tr.

26, 399, 404, 409, 413-14, 47374, 482-83, 486-87).

1 Symptoms of Hepatitis C include jaundicomach pain,rad loss of appetite,
nausea, and fatigue. See http://wwwowel.com/hepatitis/hepc-guide/digestive-
diseases-hepatitis-c.
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In particular, the impression from Magnetic Resonance Imaging (MRI),
conducted on August 13, 2009, was no large disc herniation or canal stenosis,
“mild annular bulge” at L3-L4 and L5-S1nd a “posterior annular tear” at L3-L4.
Also alignment was normal. (Tr. 382) When Plaintiff presented for pain
management due to back pain, in emter 2009, Plaintiff said his pain was
increased with activity and with bendingvi@rd and sitting, anthat he was able
to sleep eight hours without being distutbi®y back pain. He denied numbness or
weakness in his lower extremities. On exaation of Plaintiff's lower back, there
were “[nJo obvious masseseen or felt.” Examination of Plaintiff's lower
extremities was within normal limits iall muscle groups; bBimuscle tone was
within normal limits; and he had no obv®gensory loss in the lower extremities.
(Tr. 391-92). On January 11, 2010, Plaintibd flexion of forty-five degrees in
the lumbar spine, examination of Pl#iis lower extremities was within normal
limits in all muscle groupsand he had normal tone @l muscle groups on both
sides. (Tr. 377). On February 12010, findings were negative regarding
Plaintiff's musculoskeletal and neuoglical systems, and Plaintiff had no
clubbing, cyanosis, or edema in his lovesttremities. (Tr. 549). On April 9,
2010, Suresh Krishnan, M.D., noted that Plaintiff complained of back pain, but, on
examination, Dr. Krishnan noted inspectiof Plaintiff's cervical, thoracic, and

lumbar spines was within normal s and that palpation was normal or
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unremarkable; that Plaintiff's ROM was maeal in regard to flexion and extension
in the cervical and thoracic spines; that Plaintiffs ROM was reduced in the lumbar
spine; that Plaintiff had “5/5" muscle strehgh the lumbar spine; that sensation in
Plaintiff's lower extremities was normal; th@taintiff was “negative for back pain
bilaterally in the lumbar spine; thatafitiff's diagnosis was degeneration of the
lumbar or lumbosacral intervertebralsdi and lumbar disc displacement; that
Plaintiff’'s prognosis was “poor”; and thatdtiff was expected to “fully recover”
and was “progressing [withdgatment] as anticipad.” (Tr. 404-405). On June 30,
2010, Dr. Krishnan changed Plaintiff's prompis to “good,” and reported that
Plaintiff had reduced ROM in the lumbapine. Dr. Krishnan also reported, on
this date that Plaintiff was taking care lofnself; that Plaintiff was “expected to
fully recover”; and that havas “progressing as antieifed.” (Tr. 480-83).

On July 20, 2011, Dr. Krishnan repatt¢hat, on examination, Plaintiff's
cervical spine/upper extremity and thoradpine/trunk were normal, and that
inspection of Plaintiff's lumbar spinefher extremities was unremarkable. Also,
Plaintiff's prognosis was “good” and he svdexpected to fully recover.” (Tr.
540). On March 20, 2013, DKrishnan reported, on examation, that there was
no abnormality in the cervical spine; thRkaintiff had normal curvature of the
cervical spine; that palpation of thergeal facet revealed no pain; that the

cervical spine was stable; that hyperegten of the thoracic spine did not cause
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Plaintiff to have increased pain; that palpn of the lumbar fzet revealed no pain;
that Plaintiff had pain with anterior lurabflexion; and that no abnormality of the
lumbar spine was noted. (Tr. 903).

In regard to Plaintiff's alleged maitimpairments, treatment notes of S.A.
Raza, M.D., dated October 17, 2007, apprately two months before Plaintiff's
alleged onset date, address Plaintiff's abaituation. (Tr.433). In February
2008, when Plaintiff was not taking hisegcribed Prozac, DRaza reported that
Plaintiff said his depression came baclkna with a lack of engy. (Tr. 432). In
May 2008, Dr. Raza reported that Plaintiffdsae felt tired and irritable and that
Plaintiff said he could not work due tatigue. (Tr. 431). In December 2008, Dr.
Raza reported that Plaintiff had theetfdeanor of someone who [was] feeling
helpless & hopeless.” Plaintiff denied fewjidepressed or withavn, but said he
was feeling tired. (Tr. 429). In Mdrc2009, Dr. Raza reported that Plaintiff
complained of social anxiety. (T#428). On July 22, 2009, Dr. Raza did not
comment on Plaintiff's mental status otliean noting that Plaintiff reported that
he was irritable. (Tr. 427). In Augu2010, Dr. Raza reported that Plaintiff said
he was “holding up ok”; that he was gp@®g well; and that his appetite was back
to normal.” (Tr. 602).

On October 27, 2011, Plaintiff saw @& Goldmeier, M.D., for an initial

assessment of his mental conditions. Goldmeier reported, pursuant to a mental
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status examination, that Plaintiff waslipg anxious, and cooperative; that he had
good eye contact; that, in regard to Piiffis affect, he was “slightly decreased,
slightly irritable, [and] slightly anxius with no liability”; that he had no
psychomotor abnormalities arvoluntary movements; thae had logical and goal
directed responses; that he had positive “future plans and outlook that mitigate[d]
suicidal or homicidal thoughts”; that he had no psychosis, auditory or visual
hallucinations, delusions or thought disordbat he had fair insight and judgment;
and that he had clear sensorium. DBoldmeier's diagnosis, at Axis IV, was
financial stress and “some fdgnproblems with 2 dtrs.”(Tr. 745). On February
2, May 31, July 5, August 16, Septeml2&, October 15, and December 6, 2012,
Dr. Goldmeier reported, pursuant to mergatus examinations, that Plaintiff had
good eye contact; that his mood was a “litepressed, anxious”; that his affect
was “slightly decreased, [andlightly anxious with no lability”; that Plaintiff had
logical and goal directed responses, no saldmkations, and positive future plans;
that he was negative for a thought dissrdand that he had fair insight and
judgment. (Tr. 749-60).

Dr. Goldmeier opined, in a Medicatidlanagement form, dated January 17,
2013, that Plaintiff had fair eye contacidsappropriate behavior, was oriented, had
an adequate fund of knowleglghad “ok” recent and meote memory, did not have

impaired attention and concentrationgdhm speech abnormalities, had a depressed
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affect, had concrete abstract reasoning mtact computation, had no delusions,
and had fair judgment and insight. (Tr. 762-64).

Second, the ALJ considered Plaintiffack of treatment. In this regard, on
September 27, 2012, wheraPitiff was asymptomatic, Dr. Kumaran reported that
Plaintiff was not on medication for Hepatit. (Tr. 813). Further, although
Plaintiff testified that he did not pursueeatment for his Hepatitis C because he
was concerned about the possible sidecef on his depression (Tr. 52-53), the
record reflects that Plaintiff told a healthre provider, in May 2008, that he was
diagnosed with Hepatitis C ten years earleard did not pursue treatment because
he did not have insurancer(#431). In October 200 laintiff reported that his
Hepatitis C was not being treated becabhsehad Medicaid and could not find a
doctor who would accept it. (Tr. 426). @ctober 2010, Plaintiff stated that he
decided to postpone treatment fors Hiepatitis C because his daughter had
returned home with her child after gettia divorce. (Tr. 602). Further, although
Plaintiff testified that his psychiatrist trally indicated that he wanted Plaintiff to
“hold off on the treatment” for Hepatitis (Rlaintiff also testified that his

psychiatrist eventually approved the treaht. Nonetheless, when asked by the

2 In his Reply brief, Plaintiff criticize®efendant’s referemcto treatment notes
for Plaintiff's physical conditions when addressing Riffis mental impairments.
(Doc. 21 at 2). The court notes that theatment notes of doctors are just one
factor to be considered and are, in faelevant to the cotis determination of
whether the ALJ’s decision is baken substantial evidence.
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ALJ what he was “waiting for,” Plaintiffesponded that he was “scared” that he
was going “to get depressedt “in a bad funk.” He ‘st [did not] want to go

there.” (Tr. 94-95)._See Wildman Astrue, 596 F.3d 959, 968k (8th Cir. 2010)

(noncompliance is a basifor discrediting a claima; when claimant was
compliant with dietary recommendatiomis pain was under good control).
Additionally, as considered by the AL the record does not reflect that
Plaintiff was hospitalized for a mental catnah or that he was ever referred to an
orthopedic surgeon or to a neurosurgeon for his alleged phisjgairments. (Tr.
26). Conservative treatment and no suygare consistent with discrediting a

claimants allegation of disabling pain. Kamav. Colvin, 721 F.3d 945, 950-51

(8th Cir. 2012) (noting that the ALJ propedonsidered that the claimant was seen
“relatively infrequently for his impairmestdespite his allegjans of disabling

symptoms”);_Casey v. Astrué03 F.3d 687, 693 (8th Ci2007) (noting that the

claimant sought treatment “far less frequently than one would expect based on the
[symptoms] that [he] allegE). Although Plaintiff argues that many individuals
with mental impairments which prevenhem from working have not been
hospitalized for their mental impairmen{Boc. 15 at 13), Plaintiff's lack of
hospitalization was only one of manwctors considered by the ALJ when
determining the credibility of Plaintiff's ssertions regarding the severity of his

mental impairment, see Ramic v. Colvin, 2015 WL 430194, at *11 (E.D. Mo. Feb.
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2, 2015) (one factor detracting from tleaimant’s allegations of a disabling
mental impairment was the lack of any pializations), and, as discussed above,
the extent of a claimant’s treatment islevant to evaluating a claimant’s
credibility, see 20 C.F.R. 88 404.1529(c)(3)(416.929(c)(3)(v) (in evaluating the
intensity of a claimant’s symptoms, an Alill consider the @imant’s treatment).
Third, the ALJ considered what dnhtiff told his medical providers.
Contradictions between a claimansworn testimony and what he actually told

physicians weighs against the claimardredibility. Karlix v. Barnhart, 457 F.3d

742, 748 (8th Cir. 2006). Iparticular, Plaintiff told his medical provider, in
October 2010, that he was “holding up oftiat he was better than he had been a
few weeks earlier; and that his appetite Wwask to normal. (Tr. 602). On June
29, 2011, Plaintiff told his medical provid¢hat he had “no complaints.” (Tr.
605). On July 20, 2011, Dr. Krishnan repdrthat Plaintiff said, on a scale of 1 to
10, that his pain was 8, at worst, andaRpest, and that his pain and functioning
had improved since his last visit. (Ti3A. On October 27, 2011, Plaintiff told
Dr. Goldmeier that his mood was “stablightly decreased”; that he had no
crying spells; that he was mildly irritadgl that he was anxious; that his appetite
was “ok” and his weight was stable; thas concentration and interest were fair;
and that he had “some fatie.” (Tr. 743). Additionlly, Plaintiff told Dr.

Kumaran, on September 22012, that his Hepatitis C ymptoms [were] fairly
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controlled.” (Tr. 813). Further, on Mdrc20, 2013, Plaintiff told Dr. Krishnan
that his current pain levevas “2/10"; that he averaged hours of sleep a night;
that his mood was “good”; and that his catreunctional level was “7.” (Tr. 900).
Fourth, the court notes that it wdsequently reported that Plaintiff's
conditions were conblled with medication. Foegxample, on September 10, 2009,
Plaintiff stated that pain medication aptysical therapy helped his back pain.
(Tr. 391). On June 30, 2010, when Pidirreported that he was taking care of
himself and using bed rest and pain metica the prognosis for Plaintiff's back
condition improved from poor tgood. (Tr. 480, 483)On October 25, 2012, Dr.
Kumaran reported that Plaintiff's chr@nobstructive pulmonary disease (COPD)
was controlled with SpirivaAdvair, and Albuterol. (Tr. 810). On March 20,
2013, Plaintiff told Dr. Krishnan that hizack “pain was relieved by 90% by taking
medications,” and that his activities hadproved “after starting medications.”

Conditions which can be controlled by tmeaint are not disabling. See Renstrom

v. Astrue, 680 F.3d 1057, 1066 (8th (A012) (quoting Brown v. Astrue, 611 F.3d

941, 955 (8th Cir. 2010)); Davidson v. tAse, 578 F.3d 838, 846 (8th Cir. 2009);

Medhaug v. Astrue, 578 F.3@8, 813 (8th Cir. 2009%chultz v. Astrue, 479 F.3d

979, 983 (8th Cir. 2007) (hdihg that if an impairment can be controlled by
treatment, it cannot be considered digapli Also, as discussed above regarding

Plaintiff's back pain, Dr. Krishnan reportdatat Plaintiff was expected to fully
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recover. Additionally, both Dr. Goldmeiand Dr. Raza reported that Plaintiff did

not have side effects from medicatio(ilr. 762, 848). _See Depover v. Barnhatrt,

349 F.3d 563, 566 (8th Cir. 2003)/e [] think that it was reasonable for the ALJ
to consider the fact that no medicatoeds during this time period mention [the

claimants] having side effestfrom any medicatiot), Richmond v. Shalala, 23

F.3d 1441, 1443-44 (8th Cir. 1994).

Fifth, the ALJ considered that Pl#iifis daily activities were inconsistent
with his complaints. In particular, the ALconsidered that Plaintiff could drive,
cook meals, interact with his childreoare for his hygiene, and perform basic
household chores. (Tr. 26). In regardtaintiff's daily activities, the court notes
that Plaintiff also testified he was able drive; that, on some days, he could
“maybe load some dishes”; and thathea a good relationship with his children
and read self-help books to try to helg helationship with his children. Further,
Plaintiff stated, in a Function Report-Aduthat he shopped in stores for his own
personal items; that he enjoyed the campof his childrenjon occasion”; that,
when he had a good day; helped with laundry; that that he was able to get his
own meals; and that he prepared his méalsst of the time.” (Tr. 19, 26, 28, 41,
51, 293-96, 433).

While the undersigned appreciates thatlaimant need not be bedridden

before he can be determined to bsablied, a claimant'slaily activities can

24



nonetheless be seen as inconsistent highsubjective complaints of a disabling
impairment and may be considered idging the credibility of complaints. See

McDade v. Astrue, 720 F.3d 994, 998 (&ir. 2013) (ALJ properly discounted

plaintiff's credibility where, among othefactors, plaintiff “was not unduly
restricted in his daily activities, whicincluded the ability to perform some

cooking, tak[ing] care of his dogs, us[irgjcomputer, driv[ingwith a neck brace,

and shopl[ping] for groceries with the useaofelectric cart”)._See also Ponders v.
Colvin, 770 F.3d 1190 (8th Cir. 2014) (dolg that substantial evidence supported
the ALJ’s denial of disability benefits ipart because claimant “performs light
housework, washes dishes, cooks forfaemily, does laundrycan handle money
and pays bills, shops for groceries acidthing, watches tevision, drives a
vehicle, leaves her house alone, regulattgnds church, and visits her family”);

Roberson v. Astrue, 481 F.3t020, 1025 (8th Cir. 200 {holding that the ALJ’'s

denial of benefits was supped based in part becauB&intiff fixed meals, did
housework, shopped for groceriasd visited friends).

Plaintiff argues that the ALJ exaggéed his ability to engage in daily
activities. (Doc. 15 at 12-13). The condtes, however, that Plaintiff relies on his
own testimony at the hearing that he wigpressed and couitbt get out of bed
eight days a month and that he experiénitare-ups of his Hepatitis C five to six

times a month at which time he became aghg fatigued. (Tr47, 54). He also
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relies on his self-reporting, in the Faionn Report-Adult, completed in August
2010, that he started theyda@xtremely weak, fatiguednd suffer[ing] from achy
muscles and joint pain[,] especially in [hiswer back.” Plaintiff further relies on
statements he made in the Function Repoult that some days he had “the
overall feeling of sickness along with homsmess] and depressteelings about
his life and future”; that, on some days, ¢wld not get out obed “at all”; that
this could last “for days”; that he oftedid not dress, bathe, or shave; and that
housework was “too much” for him teandle. (Doc. 15 at 13).

To the extent Plaintiff urges the cotitreweigh the evidence regarding his
daily activities and draw its own conclusion, it is not the function of the court to do

s0. See Bates v. Chater, 54 F.3d 529, 5318th Cir. 1995) (“As we have stated

many times, we do not reweigh the eviderpresented to the ALJ, and it is the
statutory duty of the ALJ, in the firshstance, to assess the credibility of the
claimant and other witnesses.”) (imafl citations, punctuemn, and quotations
omitted). The ALJ, moreove was not required to beve all of Plaintiff's
assertions regarding the ¢t of his conditions on haily activities; he was only
required to believe Plaintiff'allegations to the extent ieund them credible. See
Greqg, 354 F.3d at 714. In any case, Riffis treating doctor, Dr. Raza, reported
that Plaintiff had only a “slight” limitatin in activities of daily living (Tr. 847),

and Plaintiff's daily actiities were only one of manfactors considered by the
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ALJ when determining Plaintiff's credilly (Tr. 25-28). The court finds,
therefore, that the ALJ’s conclusions regjag Plaintiff's daily activities are based
on substantial evidence, and that Plairgifirguments to the contrary are without
merit.

Fifth, the court notes that it was reported that Plaintiff was non-compliant
with prescribed medical advice. Foraaxple, in February 2008, Dr. Raza noted
that Plaintiff took prescribed Prozac “yerrregularly.” (Tr. 432). Also, on
September 10, 2009, when Blake AndersM.D., recommenced that Plaintiff
have a lumbar epidural steroid injectiand lumbar facet nerve block, Plaintiff
chose not to have the procedure done thgt @iad stated that he “might decide to
have the procedure done at a later datée’ was also advisedn this date, to stop
smoking “as it [would] stop[] the progressiaf degeneration ohis disc.” (Tr.
393). Additionally, when Dr. Krishnan suggedtPlaintiff havea lumbar epidural
steroid injection for his back pain, Plaintiff declined to proceed with this

procedure. (Tr. 483)._ See Wildman Astrue, 596 F.3d 959, 964-65 (8th Cir.

2010) (noncompliance is a basis for dislitiag a claimant; wan claimant was
compliant with dietary recommendatis his pain was under good control).

Sixth, the court notes that, on March 2009, Plaintiff told Dr. Raza that he
was stressed due toshihaving a disability hearing the next few weeks; that he

felt guilty for being a burden ohis parents; and that his “still [being] on parole []
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add[ed] to his stress.” (T428). On October 2009, Plaintiff told Dr. Raza that his
daughter’'s moving in with hirhad brought some changes in his life style, but that
he did not mind the changes; he wasrtdiag the resulting extra work, but “if it
[was to go on] for a long time, he [migHgel the stress.” (Tr. 426). In January
2010, Plaintiff told Dr. Raz#hat his sleep was affectéy the stress “re the court
hearing.” (Tr. 425). In June 201M@r. Raza reported that Plaintiff was
“preoccupied [with] his Hep C diagnosis #eatment.” (Tr. 424). On April 6,
2011, Plaintiff reported that he wasely stressed out,” in part due to his
daughter’'s behavior and shirecent hospitalization for pneumonia. (Tr. 604).
Finally, as stated above, at Axis IV, Moldmeier noted that Plaintiff’'s problems
were financial stress and “senfiamily problems with 2 dé.” Indeed, situational

depression is not disabling. Seerfahoo v. Apfel, 241 Bd 1033, 1039-40 (8th

Cir. 2001) (holding that depression wasigtional and not disabling because it was
due to denial of food stamps and werk compensation armkcause there was no
evidence that it resulted in significant functional limitations).

Seventh, the ALJ considered thad treating physician ever imposed any

permanent limitations on Plaintiff ingatment notes. (Tr. 26). See Young V.

Apfel, 221 F.3d 1065, B® (8th Cir. 2000) “We find it significant that no
physician who examined Young submitted medical conclusion that she is

disabled and unable to perform any type of wyrk.See also Eichelberger, 390
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F.3d at 590 (ALJ could find claimant notedible based in part on fact that no
physician imposed any worklated restrictions).

In conclusion, the court finds thatkti\LJ gave good reasons for not finding
Plaintiff fully credible, and that the Als credibility determination is based on
substantial evidence and is consistemhwhe Regulationsral case law. _See

Perkins v. Astrue, 648 F.3d 892, 900-01 @th 2011) (a reviewing court should

defer to the ALJ’s credibilt assessment if the Aldrovided a good reason for
discrediting the claimant’subjective complaints).
B.  Severity of Plaintiff's Hepatitis C:

As stated above, at Step 2 of the sefjaéanalysis, an ALJ is required to
determine if a claimant has a severe impant or combination of impairments.
“The severity Regulation adopts a standard for determining the threshold level of
severity: the impairm@ must be one thdsignificantly limits your physical or

mental ability to do basic work activiti€s.Bowen v. Yuckert, 482 U.S. 137, 153

n.11 (1987) (quoting 20 GF § 404.1520(c)). A severempairment is an
impairment or combination of impairmenthat significantly limits a claimant’s
physical or mental ability to perform basiork activities without regard to age,
education, or work experience. S286 C.F.R. 88 404.152€), 404.1521(a).
However, “[a]n impairmenis not severe if it amounts only to a slight abnormality

that would not significantly limit the almant’s physical or mental ability to do
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basic work activities.” _Kirby v. Astre, 500 F.3d 705, 707 (8th Cir. 2007). See

also20 C.F.R. § 404.1521(a) (describing basark activities). In other words, if
the impairment has only a minimal effext the claimant’s ability to work, then it

IS not severe. See PageAstrue, 484 F.3d 1040, 1043 (8th Cir. 2007). A plaintiff

has the burden of establishing a sevengairment._See Kirby, 500 F.3d at 707.
An impairment or combination of impanents are not severe if they are so
slight that it is unlikely that the claimantould be found disabled even if his age,

education, and experience weagen into consideration. Yuckert, 482 U.S. at 153

(“The severity regulation increases theaadincy and reliability of the evaluation
process by identifying at an earlgtage those claimants whose medical
impairments are so slight that it is uii they would be dund to be disabled
even if their age, educatiomaexperience were taken into accojntMoreover,
“l[a]n impairment imposes significant litations when its effect on a claimant

ability to perform basic work is more than slight or miniffiaMarren v. Shalala,

29 F.3d 1287, 1291 (8th ICi1994) (quoting Cook v. Been, 797 F.2d 687, 690

(8th Cir. 1986)). _See also PageAstrue, 484 F.3d 1040, 1043 (8th Cir. 2007)

(holding that if a claimarg impairments would have no more than a minimal
effect on his ability to work, they do nottsdy the requirement of step two).

Further, 20 C.F.R. § 404.1521(b) dhefs basic work activities as follows:
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(b) Basic work activities. When wialk about basic work activities,
we mean the abilities and aptitgdeecessary to do most jobs.
Examples of these include

(1) Physical functions such as walgi standing, sitting, lifting, pushing,
pulling, reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, areimnembering simple instructions;

(4) Use of judgment;

(5) Responding appropriately toigervision, co-wdters and usual

work situations; and

(6) Dealing with changes in a routine work setting.

While Plaintiff's medical records ofebruary 2008 reflect that he was
diagnosed with Hepatitis C when in pris@rr. 432), the court notes that to prove
disability, the evidence nsti establish functional limitations, not just medical

diagnosis. _Se20 C.F.R. 88 404.1545(e), 416.945(diggs v. Bowen, 880 F.2d

860, 863 (6th Cir. 1988) (“The mere diagnosis., of course, says nothing about
the severity of the condition.”). Thus,etiALJ was not required to find Plaintiff
disabled merely because he haeét diagnosed with Hepatitis C.

Also, as discussed above regard to Plaintifs credibility, the record
reflects that Plaintiff's Hepatitis C wastable and, at times, asymptomatic.
Although Plaintiff testifiedthat he was fatigued, whids a symptom of Hepatitis
C, see n.1 below, the ALJ found Plaintiffkegations regarding the severity of his
symptoms not fully credible, and the cbias found the ALJ'slecision, in this
regard, is based on substantial evidenEerther, as discussed above, Plaintiff's

medical providers found hbhad normal memory, conceation, and attention.
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Additionally, as discussed above, Pldintthose not to take medication for his
Hepatitis C, even when his psychiatgtproved such treatmigrne gave varying
and inconsistent reasons for his lackreftment for his Hepatitis C; and Plaintiff
told doctors, on occasion, that his symptpmeluding loss of appetite, were better
and controlled.

In conclusion, the court finds thatibstantial evidence supports the ALJ’s
conclusion that Plaintiff's Hepatitis C wa®t severe and that the ALJ’s decision,
in this regard, is consistent withe Regulations and case law.

C. Plaintiffs RFC and the Weight Given to Medical Opinions:

As set forth above, the ALJ found th@taintiff had the following RFC:
Plaintiff could perform light work excephat he could only occasionally climb
stairs and ramps, but nevaimb ladders or scaffold$te could occasionally stoop,
kneel, balance, crouchn@ crawl; he had to avoid concentrated exposure to
vibrations and hazards such a unprotedtegjhts and machinery; he could only
occasionally carry out detailed instructipmsit had no limitations with regard to
simple instructions; he could susta@n ordinary routine without special
supervisory attention; and lweuld have frequent int&ction with supervisors and
coworkers and occasional intetiaa with the general public.

Plaintiff challenges various aspectd the ALJ's RFC determination.

Specifically, Plaintiff argues that the ALshould have given more weight to
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opinions of his mental-health providerscliding Dr. Raza and Dr. Goldmeier.
Plaintiff also argues that the ALJ faileddocount for his fatige when formulating
his RFC and improperly relied upon the mpn of Dr. Majure-Lees, a state-
agency non-examining doctor, and on tynion of Dr. DeVore, also a state-
agency non-examining doctor. (Doc. 15 at 11-15).

The Regulations define RFC ashat [the claimant] can dalespite his or
her“physical or mental limitation’s.20 C.F.R. § 404.1545(a¥When determining
whether a claimant can engage in sulitsid employment, an ALJ must consider
the combination of the claimastmental and physical impairmeritsLauer v.
Apfel, 245 F.3d 700, 703 (8th Cir. 2001jThe ALJ must assess a claimarRFC
based on all relevant, credible evidence in the recandluding the medical
records, observations of treating picjens and others, and an individsabwn

description of his limitation¥. Tucker v. Barnhart, 363 F.3d 781, 783 (8th Cir.

2004) (quoting McKinney v. Ajel, 228 F.3d 860, 863 (8t@ir. 2000)). _See also

Myers v. Colvin, 721 F.3d 521, 526 (8th Cir. 2013).

To determine a claimast RFC, the ALJ must ave, analytically, from
ascertaining the true tent of the claimard impairments to determining the kind
of work the claimant can still do despitis or her impairnms. _Anderson V.
Shalala, 51 F.3d. 777, 779 (8th Cif95). Although assessing a claimamFC is

primarily the responsibility of the ALJ, ‘@claimant's residual functional capacity
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Is a medical question. Lauer, 245 F.3d at 704 (qureg Singh v. Apfel, 222 F.3d

448, 451 (8th Cir. 2000)). The Eighth Ciitcalarified, in Lauer, 245 F.3d at 704,

that“[sJome medical evidenceDykes v. Apfel, 223 Bd 865, 867 (8th Cir. 2000)

(per curiam), must support the deterntioia of the claimant'fRFC, and the ALJ
should obtain medical evidence that addresses the clastality to function in

the workplace,Nevland v. Apfel, 204 Bd 853, 858 (8th Cir. 2000). Thus, an

ALJ is “required to consider at least some supporting evidence from a

professionaf. Id. See also Vossen v. Astriéd,2 F.3d 1011, 101th Cir. 2010)

(“The ALJ bears the primary responsibilftyr determining a claimant's RFC and
because RFC is a medical questionmmeomedical evidence must support the
determination of the claimant's RPE Eichelberger, 390 F.3d at 591.

1. Plaintiff's Mental Impairments and Medical Opinions Relevant to
Plaintiff's Mental Impairments:

Although Plaintiff argues that thé&LJ's RFC determination failed to
account for the severity of his mental heayimptoms, as stated above in regard to
the severity of Plaintiff's Hepatitis C, ¢hmere existence af medical condition is

not per se disabling. Seeablap v. Harris, 649 F.2d 63838 (8th Cir. 1981). As

discussed above in regard to Plainsiftredibility, any abnormal mental health
findings, as reflected in Plaintiff's treatmtenotes, were never extreme. In any
case, the ALJ did account for Plaintiff's mahlimitations, to the extent he found

them credible, as the RFC which the ALJ assigned to Plaintiff limits him to only
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occasionally carrying out detailed instracts and to only occasional contact with

the public. _See Renstrom v. Astrue, 688d 1057, 1067 (8th Cir. 2012) (holding

that the ALJ was required to include owchgdible limitations) Wildman v. Astrue,

596 F.3d 959, 969 (8th Ci2010) (“[T]he ALJ was notobligated to include
limitations from opinions he properly disigled.”). Notably, in regard to
Plaintiff's alleged mental impairment®laintiff stated in a Function Report —
Adult that he did not have difficulty understanding, following instructions, and
getting along with others. (Tr. 296).

a. Opinion of Dr. DeVore:

Dr. DeVore opined on a Psychiatric\&wv Technique fon, dated October
15, 2010, that Plaintiff had a mild litation in activities of daily living and
moderate limitations in maintaining @al functioning and concentration,
persistence, or pace. Dr. DeVore indicdtemt he considered that Plaintiff alleged
he had anxiety and depression, but that concluded, based on the medical
evidence of record (MER), that Plaintift®ncentration, persistence, or pace were
not limited due to a mental impairmentakpitiff's limitations in these areas were
dependent on Plaintiff's physl condition. Dr. DeVore also concluded that, to the
extent Plaintiff reported that he didot socialize with anyone other than his

children, Plaintiff did so by choice. DReVore further concluded that Plaintiff
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was capable of performing simple work taslad that he “might do better with no
public contact and no intense sogcrderactions.” (Tr. 448).

Dr. DeVore also completed a MenRIFC Capacity Assessment form, dated,
October 15, 2010, in whidhe opined that Plaintiff veanot significantly limited in
any area of understanding and memoryrelyard to the various areas of sustaining
concentration and persistence, Dr. De¥caconcluded that Plaintiff was not
significantly limited in carryig out very short and simplastructions, performing
activities within a schedule, sustainirgn ordinary routine without special
supervision, working incoordination with othersmaking simple work-related
decisions, and completing a normal waay and workweek without interruption
from psychologically based symptomgjdathat he was modaely limited in
regard to carrying out detailed insttions and maintaining attention and
concentration for extended periods. Ilmgael to the various areas of social
interaction, Dr. DeVore opined that Plathwas not significantly limited in regard
to asking simple questions, getting alonghwoworkers without distracting them
or exhibiting behavioral extremes, andintaining socially apropriate behavior,
and moderately limiteth regard to other areas of social interaction. Finally, Dr.
DeVore opined that Plaintiff was not significantly limited in any area of adaption.

(Tr. 449-50).
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Plaintiff argues that the ALJ gave ingper weight to Dr. DeVore’s opinion.
(Doc. 15 at 15). Dr. DeVore, however,asState-agency non-examining doctor.
As such, he is a highly qualified expertSocial Security disability evaluation, and
the ALJ, was, therefore, required to coles his findings as opinion evidence. See

Wildman v. Astrue, 596 F.3859, 967 (8th Cir. 2010) (“[W]hen evaluating a

nonexamining source's opinion, the ALJ ‘evaluate[s] the degree to which these
opinions consider all of the pertinent esate in [the] claimincluding opinions of
treating and other examining sources(guoting 20 C.F.R. 8§ 404.1527(d)(3) and
citing 8§ 404.1527(f) (discussing rules fevaluating nonexamining state agency
opinions).

Further, although Plaintiff argues tHat. DeVore did not indicate which of
Plaintiff's medical records he revied when completing the Mental RFC
Assessment, Dr. DeVore did indicate, thie Psychiatric Review Technique form
which he completed on treame day he completed the Mental RFC Assessment,
that he considered the MER. (Tr. 44&)nally, the ALJ did not rely solely on Dr.
DeVore’s opinion when determining Plaffis RFC, as the ALJ noted that Dr.
DeVore’s opinion was consistent with fimgis contained in the treatment notes of

Dr. Raza and Dr. Goldmeier(Tr. 28). _Cf. Wilson vApfel, 172 F.3d 539, 542

(8th Cir. 1999) (Although a treating physici& opinion is generally entitled to
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substantial weight, such opinion does aatomatically control, since the record
must be evaluated as a who)e.

b. Opinion of Dr. Raza:

Dr. Raza completed a form, titlekesidual Functional Capacity: Mental
Disorders (Mental RFC form), in which hepined that Plaintiff's abilities were
poor to none in regard to many of the requirements for performing unskilled work,
including maintaining attention for tw hour segments, maintaining regular
attendance, dealing with normal stress, performinga atonsistent pace, and
completing a normal workday and wargek without interruptions from
psychologically based sympis. In regard to other requirements needed for
unskilled work, Dr. Raza opined that Plafhtiad fair ability. He also opined that
Plaintiff had poor to no ability in regatd the mental abilities and aptitude needed
to perform semi-skilled work and skilled vkp and that Plaintiff had fair ability in
regard to interacting appraoately with the public, maintaing socially appropriate
behavior, adhering to be standards of cleanliness, and using public
transportation. Finally Dr. Raza reporteattiPlaintiff had a slight restriction in
regard to activities of dailliving, and a modeta restriction in regard to social
functioning, and that he seldom had deficies of concentration, persistence, or

pace. (Tr. 844-53).

38



Upon determining Plaintiff's RFC, th&LJ gave little weight to Dr. Raza’s
opinion as expressed in the Mal RFC form. (Tr. 28). Plaintiff contends that the
ALJ erred in this regard.Upon determining the weight given to Raza’s opinion,
the ALJ reasoned that Dr. Raza’s opinion wasrnally inconsistent. (Tr. 28).

See Myers v. Colvin, 721 F.3d 521, 525 (&8tin. 2013) (holding that an ALJ need

not accord a treating physician’s opinion controlling weight where it is internally
inconsistent). For example, in the Ma&nRFC form, Dr. Razapined that Plaintiff

had poor to no ability in regard to tmeental abilities and aptitude needed to
perform work functions, but he also statedt Plaintiff “seldom” had deficiencies

In concentration, persistence, or pace, flaintiff was only slightly restricted in
activities of daily living, and that Plaintiff had a GAF score of 60, which represents

only moderate symptonis(Tr. 845-47).

¢ Global assessment of fumming (GAF) is the cliniciais judgment of the
individual's overall level of functioning, not @luding impairments due to physical
or environmental limitations.__See [Qmostic and Statistical Manual of Mental
Disorders, DSM-1V, 30-32 (4th ed. 1994)Expressed in terms of degree of
severity of symptoms owhctional impairment, GAF sces of 31 to 40 represent
“some impairment in reality testing @ommunication or major impairment in
several areas, such as work or schoahilia relations, judgment, thinking, or
mood; 41 to 50 representserious; scores of 51 to 60 represemoderaté,
scores of 61 to 70 represeéntild,” and scores of 90 ordher represent absent or
minimal symptoms of impairment._Id. 32. See also Brown v. Astrue, 611 F.3d
941, 955 (8th Cir. 2010)‘[A] GAF score of 65 [or 70] . . . reflectsome mild
symptoms (e.g. depressed mood or nmisbmnia) OR some difficulty in social,
occupational, or school functioning . but generally functiomg pretty well, has
some meaningful integssonal relationship®) (quoting Kohler v. Astrue, 546
F.3d 260, 263 (2d Cir. 2008) (quoting Arsychiatric Ass'n, Diagnostic and
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Further, Dr. Raza’'s RFC assessmengxgaessed on the Mental RFC form,
was inconsistent with Dr. Raza’s own treafteotes as discussed above in regard

to Plaintiff's credibility. See_Hacker v. Barnhart, 459 F.3d 934, 937 (8th Cir.

2006) (holding that where a treating physitsanotes are inconsistent with his or
her RFC assessment, controlling weightas given to the RFC assessment); Reed
v. Barnhart, 399 F.3d 917, 920 (8th (2A05) (holding that a treating physician
opinion is given controlling weigltif it is well-supportedoy medically acceptable
clinical and laboratory diagnostic techniguand is not inconsistent with other

substantial evidentg Davidson v. Astrue, 578 F.3B8, 842 (8th Cir. 2009)'I

Is permissible for an ALJ to discount apinion of a treating physician that is
inconsistent with the physician's clinical treatment ndfes.

Although Plaintiff cites instances alledjg supporting his argument that Dr.
Raza’s treatment notes are consisteith Wis RFC assessment, Dr. Raza’s notes
frequently recorded Plaintiff’'s subjectiveroplaints, rather than results of mental

status examinations. See ClineGolvin, 771 F.3d 1098, 1104 (8th Cir. 2014)

(“The [Commissioner] was entitled to givess weight to [te treating doctor’s]

opinion, because it was basérgely on [the claimals] subjective complaints

Statistical Manual of Mental Disorders 34H4ed. 2000) (alterations in original).
See also Goff, 421 F.3d at 791, 793 i(affng where court held GAF of 58 was
inconsistent with doctor’s opinion tha@aainant suffered from extreme limitations;
GAF scores of 58-60 supported ALJ’s limitation to simple, routine, repetitive
work).
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rather than on objectivenedical evidence.”) (quotingirby v. Astrue, 500 F.3d

705, 709 (8th Cir. 2007)); Renstrom Astrue, 680 F.3d 1057, 1064-65 (8th Cir.

2012) (affirming where ALJ did not giveontrolling weight to opinion of treating
doctor, where doctor’s opinion was “latgdased on [the claimant’s] subjective
complaints”). Moreover, in February 2008hen Dr. Raza reported that Plaintiff

looked haggard, sick, thinneand “very worried,” Dr. Raza also reported that

Plaintiff had not been regularly takings medicine,_see Wildman, 596 F.3d at
964-65 (noncompliance is a basis for diditieg a claimant; wan claimant was
compliant with dietary recommendatiohss pain was under good control), and
that he had just been released from hlspital after developg cellulitis. (Tr.
432).

Also, Dr. Raza’'s RFC assessmentingonsistent with Dr. Goldmeier’s
findings upon his mental status examinations of Plaintiff, including Dr.
Goldmeier’'s findings that Plaintiff hadnly a slightly decreased affect; that
Plaintiff was only slightly anxious; thaPlaintiff had no psychosis or thought
disorder; and that Plaintiff had fainsight and judgment. Where a treating
doctor’s opinion is not consistent witither more reliable medical evidence of

record, an ALJ need not give the tregtidoctor’'s opinion controlling weight.

Wright v. Colvin, 789 F.3d 847, 853 (8@ir. 2015) (citing Periks v. Astrue, 648

F.3d 892, 897 (8th Cir. 2011) (“An ALmay discount or even disregard the
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opinion of a treating physician where athmedical assessments are supported by
better or more thorough medical evidenoewhere a treating physician renders
inconsistent opinions that undermine tiredibility of such opinions.”)._See also

Wilson v. Apfel, 172 F.3d 539, 542 (8th Cir. 1999Although a treating

physicians opinion is generally entitled to swdstial weight, such opinion does
not automatically control, since the record must be evaluated as a "vhole.
Indeed, it was “the ALJ's function tos@ve conflicts among the various treating

and examining physiciah®f record. _Tindell vBarnhart, 444 F.3d 1002, 1004

(8th Cir. 2006).

Additionally, Dr. Raza indicated PHiff could not perform work-related
activities by checkmarks on arfo. A treating physicias checkmarks on a form
are conclusory opinions which can be disated if contradictetdy other objective

medical evidence. Stormo v. Barnhart/34.3d 801, 805-06 {B Cir. 2004); SSR

96-2p, 1996 WL 374188 (July 2, 1996). Ndtg the ALJ gave greater weight to
Dr. Raza’s treatment notes than the Ajale to Dr. Raza’s opinion as expressed

by checkmarks on the Mental RFC forr@f. Tilley v. Astrue, 580 F.3d 675, 679

(8th Cir. 2009) (A treating physician's opinion gven controlling weight if itis
well-supported by medically acceptabldinical and laboratory diagnostic
techniques and is not inconsistent witfie other substantial evidence in [a

claimant's] case recotd).
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C. Opinion of Dr. Goldmeier:

Dr. Goldmeier opined, in a Mentalséessment of Ability to do Work-
Related Activities, dated February 28, 201iBat Plaintiff could relate to co-
workers, deal with the public, use judgmeinteract with supervisors, deal with
work stresses, maintain attention/cortcation, understandemember and carry
out detailed instructions, behave ian emotionally stable manner, relate
predictably in social situations, and demonstrate reliability 70% or less of the time;
that he could follow work rules, fuhon independently, and maintain personal
appearances 80% of the time; and thatteld understandemember, and carry
out simple instructions 90% of the time. (Tr. 768).

The ALJ “had difficulty” in giving “great weight” to Dr. Goldmeier’s
opinion as expressed in the Mental Assaent of Ability to do Work-Related
Activities. (Tr. 28). Plaintiff takes issuwith the ALJ’s doing so. (Doc. 15 at 14-
15). Upon determining not to give great weight to Dr. Goldmeier’s opinion, the
ALJ noted that Dr. Goldmeier’s opiniomas inconsistent with Dr. Goldmeier’'s

treatment notes. See Cline, 771 F.3d at 1104; Renstrom, 680 F.3d at 1064-65. As

discussed above in regard to Plainsiftredibility, Dr. Goldmeier reported that
Plaintiff had good eye contact; thatshmood was only a “little depressed,
anxious”; that his affect was “slightly deased, slightly anxious with no lability”;

that Plaintiff had logical and goal direct responses, no suicidal ideations, and
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positive future plans; that he was negatfer a thought disorder; and that he had
fair insight and judgm. (Tr. 749-60).

Plaintiff argues that the ALJ incorrecttated that Dr. Goldmeier assigned
him a GAF of 76, rather than a GAF of 48hich indicates serious symptoms. As
a preliminary matter, the court notes teaGAF score of 49 is inconsistent with
Dr. Goldmeier’'s records and notations at feeth above in regard to Plaintiff's
credibility, including that Plaintiff had fair insight and judgment, clear sensorium,
and logical and goal directed respons@grapriate behavior, and adequate recent
and remote memorypacrete abstract reasoning, andtthe did not have impaired
attention and concentration(Tr. 745, 749-64). _Se€line, 771 F.3d at 1104;
Renstrom, 680 F.3d at 1064-65.

Further, the court notes that, inndary 2013, Dr. Goldmeier did assign
Plaintiff a GAF of 49, and that in tifeebruary 2013 Mentalssessment of Ability
to do Work-Related Activities Dr. Galdeier made a handiiten notation that
Plaintiff had a GAF of either 76 or 4B6r. Goldmeier’s handwriting is not totally
legible. (Tr. 28, 766, 768). Indeed, a BAcore of 49 indicates serious symptoms
while a GAF of 76 represents lessathmild symptoms. The Commissioner,
however, “has declined to endorse the GAbredor ‘use in the Social Security . .

. disability programs,” and has indiedt that GAF scores have no ‘direct

correlation to the severity requiremerdk the mental disorders listings.”__See
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Jones v. Astrue, 619 F.3d3674-75 (8th Cir. 2010) (quoting Wind v. Barnhatrt,

133 Fed. App’x. 684, 692 n.5 (11thrCR005) (quoting 65 Fed. Reg. 50746,
50764-65 (Aug. 21, 2000)). lany case, an ALJ mayffard greater weight to
medical evidence and testimony thar8F scores._Jones, 619 F.3d at 974.

To the extent the ALJ may have afra finding Dr. Goldmeier assigned
Plaintiff a GAF of 76, Dr. Goldmeier'§AF finding was only one of the numerous
factors considered by the ALJ upon deteing Plaintiff's RFC, and there is no
indication that, had the ALJ considerdtht Dr. Goldmeier assigned Plaintiff a
GAF of 46 or 49 rather than 76, that the ALJ's RFC determination would have
been different. As such, any error instllegard does not geire reversal. _See

Welch v. Colvin, 765 F.3d 926, 929 (8thrC2014) (holding that the ALJ’s failure

to explicitly address applicable SSR 9p-was an arguable deficiency in opinion
writing that had no practical effect atecision because ALJ found Plaintiff's
limitations had no more than a slight impact on claimant’s ability to perform the
full range of sedentary work; thereforeathvas not a sufficient reason to set aside

the ALJ's decision); Van Vickle v. Asie, 539 F.3d 825, 83(Bth Cir. 2008)

(“There is no indication that the ALJ walihave decided diffenély had he read
the hand-written notation toyawvalk’ rather than ‘work’ and any error by the ALJ

was therefore harmless.”); Senne v. Apf98 F.3d 1065, 106{8th Cir. 1999)

(“We have consistently held that a defi@gnn opinion-writing is not a sufficient
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reason for setting aside an administratireling where the deficiency had no
practical effect on the outcome of the c8se.

To the extent Dr. Goldmeier imposed nkaelated restrictions that would
have made it impossible for Plaintiff togage in substantial gainful work activity
by making checkmarks on a form, asatet above, such checkmarks are
conclusory opinions which can be discatf contradicted by other objective
medical evidence. Stormo, 377 F.3d at 805-06.

In conclusion, the court finds that, updatermining the weight to be given
the various opinion evidence of recordesmhdetermining Plaintiff's RFC, the ALJ
was fulfilling his role to resolve conflis among the various medical sources of

record. See Estes v. Barnhart, 275 F.3d 723, (8th Cir. 2002). Further, the ALJ

gave good reasons for the weight giveo the opinions of Dr. DeVore, Dr.

Goldmeier, and Dr. Raza. See KingHeckler, 742 F.2d 968, 973 (6th Cir. 1984)
(holding that the ALJ is not bound by corstuy statements of total disability by a
treating physician where the ALJ haemtified good reason for not accepting the
treating physician's opinion, such ds not being supported by any detailed,
clinical, or diagnostic evidence). Theuwt finds, therefore, that substantial
evidence supports the weight the ALJ gdwethe opinions of Dr. DeVore, Dr.

Goldmeier, and Dr. Raza when determqiPlaintiffs mental RFC and that the

ALJ’s decision, in this regard, is consst with the Regulsons and case law.
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d. Conclusion regarding Plaintiff's Mental RFC:

As stated above, the ALJ found, ingeed to Plaintiff's alleged mental
limitations, that Plaintiff could only occamally carry out detailed instructions,
but had no limitations in regé to carrying out simple structions; that he could
sustain an ordinary routine without spe@apervisory attentiorand that he could
have frequent interaction with supervisors and coworkers and occasional
interaction with the general public. fthe reasons discussed above, the court
finds that the ALJ’'s mental RFC determation is based on substantial evidence
and is consistent with the Regulations and case law.

2. Medical Opinion Evidence Releant to Plaintiff's Physical
Impairments:

Upon determining Plaintiff's physical RF; the ALJ gave great weight to the
opinion of Dr. Majure-Leesa State agency non-examining doctor. Dr. Majure-
Lees opined, in a PhysicBRIFC Assessment form, coleped on October 10, 2010,
that Plaintiff could lift 20 pounds ocdasally and 10 pounds frequently; that he
could stand and sit aboutl®urs in an 8-hour workday; that he had unlimited
ability to push and/or pull; that Plaintiffould occasionally climb stairs, crawl,
crouch, kneel, or stoop; that Plaintiff cdulever climb scaffolds and ladders; that
Plaintiff could frequently balance; th&laintiff had no manipulative or visual
limitations; and that he had unlimited ability be exposed to extreme cold and

heat, wetness, noise, vibration, and funas] that he should avoid concentrated
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exposure to fumes and hazards such ashmary and heights. In regard to
Plaintiff's symptoms, Dr. Majure-Lees notétht Plaintiff did not indicate signs of
fatigue to Dr. Krishnan; that Plaintiff deribed his lower back pain as achy dull;
that records reflected Plaintiff had nmal gait and a mild decrease in lumbar
flexion/extension; and that objective findings showed only mild tenderness and
spasm. (Tr. 453-55). Plaintiff argues tha¢ ALJ erred in giving great weight to
Dr. Majure-Lees’s opinion because Dr. jMi@-Lees only had Plaintiff's records
from August 2009 to June 20, and, did not have medil records reflecting that
Plaintiff received treatment for Hepatitis &\d that he showed signs of fatigue.
(Doc. 15 at 14).

First, it was proper for the ALJ to cadsr Dr. Majure-Lees’ opinion, as this

doctor is a State agency non-examining attast. See Wildman, 596 F.3d at 967.

Second, as discussed above, the rectwmes not reflect that Plaintiff received
actual treatment for his Hepatitis C. Thithe medical evide® considered by Dr.
Majure-Lees did reflect that Plaintiff dexd fatigue. (Tr. 368, 882). Thus, Dr.
Majure-Lees’ statement that Plaintiff mled fatigue was accurate. Fourth, as
discussed above in regard to PlainsifEredibility, consistent with Dr. Majure-
Lees’ opinion, Plaintiff's docte frequently reported that he had full strength. (Tr.
469, 473-74, 477-78, 483, 487, 891). HMinawhen determining Plaintiff's

physical limitations, the ALJ considered tfezord as a whole, not just Dr. Majure-
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Lees’ opinion. In conclusion, the coumdis that substantial evidence supports the
weight the ALJ gave to Dr. Majure-Leespinion and that the ALJ’s decision, in
this regard, is consistent withe Regulations and case law.

As stated above, the ALJ found thatiRtiff could engage in light work,
which requires lifting no more thadO pounds frequently and 20 pounds
occasionally. The ALJ further found thRlkaintiff could occasionally climb stairs
and ramps, but never climb ladders orffatds; that he could occasionally stoop,
kneel, balance, crouch and crawl; and thathad to avoid concentrated exposure
to vibrations and hazards. SignificantBlaintiff stated, in a Function Report —
Adult, that he did not have difficulty talking, hearirggeing, or using his hands.
(Tr. 296). For the foregoing reasons, toairt finds that the ALJ’'s physical RFC
determination is based on substantiaidemce and is consistent with the
Regulations and case law. Thus, twurt further finds that the ALJ's RFC
determination, in its entirety, is based substantial evidee and is consistent
with the Regulations and case law, and tRk&intiff's arguments to the contrary
are without merit.

After determining Plaintiffs RFC, # ALJ posed a hypothetical to a VE
which included all of Plaintiff's crediblemitations as expressed in the ALJ's RFC

determination. _See Martise v. Asty, 641 F.3d 909, 927 {8 Cir. 2011) {The

ALJ's hypothetical question to the vocatibeapert needs to include only those
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impairments that the ALJ finds are stdigtially supported by the record as a
whole”). The VE testified that there was work, in the national economy, which a
person of Plaintiff's age and with Plairfsf RFC, education, and work experience
could perform. (Tr. 58-59)See Martise, 641 F.3d at 92Bésed on our previous
conclusion . . . thathe ALJ's findings of [the claimast RFC are supported by
substantial evidencewe hold that‘[tlhe hypothetical question was therefore
proper, and the VE's answer constituted substantial evidence supporting the

Commissioneés denial of benefit¥) (quoting_Lacroix v. Barnhart, 465 F.3d 881,

889 (8th Cir. 2006)); Rolos v. Astrue, 526 F.3d 38392 (8th Cir. 2008) (holding

that a VEs testimony is substantial evidenaden it is based on an accurately
phrased hypothetical capturing the om@mte consequences of a claimant
limitations). After indepedently consulting the Medal-Vocational Guidelines
and the Dictionary of Occupanal Titles, the ALJ agreedith the VE. As such,
the court finds that substantial eviderstgports the ALJ’s ultimate determination
that Plaintiff is not disabled.

V.
CONCLUSION

For the reasons set forth above, tbart finds that substantial evidence, on
the record as a whole, supports the Cossimoner’s decision that Plaintiff is not
disabled.

Accordingly,
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IT IS HEREBY ORDERED that the relief sought by Plaintiff in his
Complaint and Brief in Support of Complg and Reply (Dos. 1, 15, 21) is
DENIED;

IT IS ORDERED that a separate judgment batered incorporating this
Memorandum and Order.

Dated this 15th day of December 2015.

/s/ Noelle C. Collins
UNITED STATES MAGISTRATE JUDGE
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