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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
CLAUDE BOSCHERT, et al., )

Plaintiffs,

WRIGHT MEDICAL GROUP,

)
)
)
V. ) Case No. 4:15CV00211 AGF
)
)
INC., et al., )

)

Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiffsotion to remand this case to Missouri state
court. Plaintiffs initially filed this productsdbility action in the Cirait Court of St. Louis,
Missouri, asserting that PlaifitClaude Boschert sustain@ajury from defective medical
devices implanted in his rightfhi Defendants are all companiasd one individual, that have
allegedly manufactured, distributeand/or sold the brand oftiéicial hip components which
injured Claude Boschert. For the reasons stated below, Plaintiffs’ motion will be granted.

BACKGROUND

Defendant Wright Medical Technology, Inc.nreved the action to this Court on January
30, 2015, ten days after timtial complaint wadiled, asserting diveity jurisdiction under 28
U.S.C. § 1332(a). According to the complaint antice of removal, Platiifs are both citizens
of the State of Missouri. Defendants Wridgiedical Technology, Inc. (“WMT”) and Wright
Medical Group, Inc. are both Delaware corpanasi with their principle places of business in
Tennessee; Wright Medical EurqgA., is a foreign corporain with a principle place of

business in the Netherlands; andy&mos is a citizen of the State of Missouri. The complaint
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also includes a Defendant John Doe, whosertaumee, capacity, and citizenship are as yet
unknown.

At the time of removal, only two Defendants had been served: WMT and Wright Medical
Group, Inc. WMT'’s notice of removal alleged thia¢ amount in controversy likely exceeds the
$75,000 jurisdictional minimum, a belief neithertgalisputes, and that because complete
diversity exists between Plaintiffs and the Defaridavho had been served at that time, removal
was proper.

On February 6, 2015, Plaintiffs moved to rem#nd case to stateoart. In support of
their motion, Plaintiffs assert that this Colatks jurisdictiorunder 28 U.S.C. § 1441(b)(2), the
so-called forum defendant rule, which prevemtemoval court frorexercising jurisdiction
when any of the defendants properly joined andegkiy a citizen of the state in which the suit
was filed. Plaintiffs contend that because Defaebdanos is a Missouri citizen, removal to this
Court was improper. Plaintiffs admit that Defiant Amos has not yet been successfully served,
but argue that maintaining thedferal case would be contrarytte purposes of removal and the
forum defendant rule, as well as demonstrablydals with Congress’ inte in drafting § 1441.

On February 10, 2015, WMT filed a respotsé®laintiffs’ motion to remand. WMT
argues that the clear language8df441(b) only prevents removalkify of the parties “properly
joined and served as defendardgg citizens of the state which the action was brought. WMT
maintains that because forum-Defendant Amosrtdbeen served at the time of removal, the
forum defendant rule does notlyp WMT urges the Court toomply with the plain language
of the statute and deny Plaintiffaotion to remand. Plaintiffdid not file a reply to WMT’s

response.



DISCUSSION

For diversity jurisdiction to exist under 28 U.S.C. 8 1332(a)(1), there must be complete
diversity of citizenship betweatefendants and plaintiffs. “Cqiete diversity of citizenship
exists where no defendant holds citizenshithensame state where any plaintiff holds
citizenship.” OnePoint Solutions, LLC v. Borchert, 486 F.3d 342, 346 (8th Cir. 2007). The
removing party bears the burden of establislfeaigral jurisdiction by a preponderance of the
evidence.Altimore v. Mount Mercy College, 420 F.3d 763, 768 (8th Cir. 2005). Removal
statutes are to be strictlprstrued, and federal courts aréresolve all doubts about federal
jurisdiction in favor of remand.’Dahl v. R.J. Reynolds Tobacco Co., 478 F.3d 965, 968 (8th Cir.
2007) (citation omitted).

Though a defendant may remove a case to fedeuat when a federal court would have
had original jurisdictiorover an action, 28 U.S.C. § 1441(a), thex a restriction on the removal
of diversity cases known as th@ftim defendant rule,” which set that a defendant can remove
a case based on diversityigdiction only if none othe “parties in interest properly joined and
served as defendants is a citizen ofSkate in which such action is broughtd. § 1441(b)(2);
see also Lincoln Prop. Co. v. Roche, 546 U.S. 81, 90 (2005). “[fg violation of the forum
defendant rule is a jurisdictiohaefect and not a mere procedlirregularity capable of being
waived.” Horton v. Conklin, 431 F.3d 602, 605 (8th Cir. 2005) (citation omitted).

After reviewing the parties’ memoranda aupporting authority, #nCourt notes that
there appears to be much disagreement on whietlveroke the forum defendant rule in cases of
pre-service removal. However, the Court needeath this issue as the cases cited by Plaintiffs
and WMT are factually distinct from this cade. those cases, complete diversity existed

between the parties and the only issue wasthdr the forum defendant rule appliegbe Perez



v. Forest Labs,, Inc., 902 F. Supp. 2d 1238, 1240-41 (E.D. Mo. 20Jd@hnson v. Emerson Elec.
Co., No. 4:13CV1240 (JAR), 2013 WL 5442752, at *1[IEMo. Sept. 30, 2013). In this case,
there isnot complete diversity, as Defendant Amos @ath Plaintiffs are &Missouri citizens.
Thus, in addition to the forum defendant isghes Court must addss the diversity of the
parties. See Johnson v. Precision Airmotive, LLC, No. 4:07CV1695 (CDP), 2007 WL 4289656,
at *5 (E.D. Mo. Dec. 4, 2007) (noting that “[t]heervice issue’ and the idersity of parties’
issue are separate” issues in deciding a motion to remand).

WMT has never disputed that complete diitgris lacking when considering Defendant
Amos, but argues that removal was appropriate lsectnere is complete diversity of citizenship
between the parties served a tme of removal. This argument lacks merit. The Eighth
Circuit has long recognized that § 1441(b) doesexpand the removal jurisdiction of federal
courts by limiting the complete diversity reqemment of 81332(a)(1) twonsidering only served
defendants.See Pecherski v. General Motors Corp., 636 F.2d 1156, 1160 (8th Cir. 1981).
Rather, “a court, in determinirtbe propriety of removal based diversity of citizenship, must
consider all named defendantegardless of servicé.1d. at 1160-61see also Hrastich v.

Advance Auto Parts, Inc., No. 4:14CV22 (JAR), 2014 WL 33121, at *1 (E.D. Mo. July 8,

2014) (“Whenever federal jurisdiction in a removal case depends on complete diversity, diversity
is determined from the fact of citizenship of tteemed parties and not from the fact of service.”).
Because Plaintiffs and Defendant Amos areititens of Missouri, there is not complete

diversity as required by 8§ 1332(a)(1The fact that Defendant Amos has not been served does

not affect this analysis. Therefore, the Conust remand this case for lack of subject matter

1 Indeed, even the court dohnson v. Emerson Elec. Co., No. 4:13CV1240 (JAR),
2013 WL 544275ZE.D. Mo. Sept. 30, 2013), which WiWrelies upon for support, noted
the authority oPecherski and its progeny, but distingned it because the parties in
Johnson were completely diverse, a disttion not present in this cashd. at *3.
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jurisdiction. See 28 U.S.C. § 1447(c) (stating that'@t any time before final judgment it
appears that the district court lacks subject maitesdiction,” the casenust be remanded to the
state court from which it was removed).

CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Plaintiffs’ motion to remand (SRANTED. (Doc.
No. 5.) The case REMANDED to the Twenty-Second Judicial Circuit Court for the State of
Missouri, in which it was filed.

IT ISFURTHER ORDERED that all pending motions in this case BfeNIED

without prejudice, to be refiled in state court, as applicable

azwwq por
AUDREYG FLEISSIG
UNITED STATES DISTRIC DGE

Dated this & day of March, 2015.



