CitiMortgage, Inc. v. Equity Bank, N.A. Doc. 217

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CITIMORTGAGE, INC,,

Plaintiff,

Case No. 4:1%:V-230SPM

EQUITY BANK, N.A,

N N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiff CitiMortgage, ';1¢:CMI’s”) Motion for
Summary Judgment (Doc. 128efendanEquity Bank N.A.’s (“Equity’s”) Motion for Summary
Judgment (Doc. 115); and Equity’s Motion to Strike Portions of Affidavit of IsadleM{Doc.
187).The motions are fully briefed and ready for dispositibme parties have consented to the
jurisdiction of the undersigned United States Magistrate Judge pursuant to 28 U.S.C. (8)636(c)
(Doc. 23).

l. FACTUAL BACKGROUND

A. The Parties’ Agreement

On January 31, 2006, CMI and Equéntered into aontractentitled “Correspodent
Agreement Form 200" (the “Agreement(poc. 1312, AgreementPoc. 126, CMI's Statement
of Uncontroverted Material Fact$,7, Doc. 128 Equity’s Statement of Uncontroverted Material
Facts,| 1) The Agreement provides, in part, thffl fom time to time, Correspondent [Equity]
may sell to CMI and CMI may purchase from Correspondent [Equity] one or nedemgal

mortgage, home equity or other loans (‘Loan(s)’) in accordance with the teomdifi@ns,

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/4:2015cv00230/137885/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2015cv00230/137885/217/
https://dockets.justia.com/

requirements, procedwggerepresentationgand warranties set forth in tH€itiMortgage, Inc.
Correspondent Manual’ and all amendments, bulletins, program requirements anchenfspte
such Manual ¢ollectively,the ‘CMI Manual’land the Agreemeri (Doc. 1312, Agreement, 8)1
The Agreement statelsat the CMI Manual is incorporated by referente the Agreementld.)
Among the representations and warranties made by Equity to CMI under the Agteem
are those set forth in Section 2(k), wherein Equity represented and warranted:
That each mortgage, home equity or other Loan (i) shall be fully enforceable and
originated inaccordance with the terms, conditions, representations, warranties and
covenants contained in the CMI Manual and this Agreement which were in effect
asof the Loan closing date, (ji)f applicable, was serviced in accordance with
applicable Fannie Mae,réddie Mac, FHA, VA, and/or HUD requirements and
industry standards, and (iii) is subject to no defects or defenses, including but not
limited to damage to the property securing the Loan, lien irapgohs or
environmental risk.
(Id., 8 2(k)). In addition, pursuant to Section 2(q) of the Agreement, Equity represented and
warranted|t] hat it will fully comply with all additional representations, warranties anecants
contained in the CMI Manual(ld., 8 2(q). Section 2202 of the CMI Manual containseleral
additional representations and warranties, including not limited torepresentationthat all
information relating to thdoan was complete and accurate, and contained no fraud or
misrepresentation; thaach individualoan sold met CMI guidelines or investor requirements
with the understanding that CMI may sell edqméinto a third party; that thivancomplied with
all agency guidelines, including Freddie Mac, Fannie Mae, VA, and giidelines in effect at
the time eaclbanwas sold to CMlandthat any appraisal submitted with ed@iinwas completed

in accordance with all state and federaldawas submitted in support of the value of the property,

and could be relied upon by CMI. (Doc. 1%813-19; Doc. 135-1CMI Manual, § 2202).



In addition,Section 11 of the Agreement provides:

If CMI, in its sole and exclusive discretion, determines any Loan purchased
pursuant to this Agreement

0] was underwritten and/or originated in violation of any term,
condition, requiremerdr procedure contained in this Agreement or
the CMI Manual in effect as of the date CMI purchased such Loan;

(i) was underwritten and/or originated based on any materially
inaccurate information or material misrepresentation made by the
Loan borrower(s), Coespondent, Correspondent’s directors,
officers, employees, agents, independent contractors and/or
affiliates, or any other party providing information relating to said
Loan;

(i)  was or is capable of being rescinded by the applicable borrower(s)
pursuant to the@rovisions of any applicable federal (including but
not limited to the Truthn-Lending Act) or state law or regulation;

(iv)  must be repurchased from any secondary market investor (including
but not limited to the Fannie MaéreddieMac, FHA, VA, HUD or
Govenment National Mortgage Association) due to a breach by
Correspondent of any representation, warranty or covenant
contained in this Agreement or the CMI Manual or a failure by
correspondent to comply in all material respects with the applicable
CMI Manual terms, conditions, requirements and procedures;
and/or

(v) was subject to an Early Payment Default (as defined in the CMI
Manual), an Early Payoff (as defined in the CMI Manual) or any
other payment related defect (as defined in the CMI Manual)

Correspondentvill, upon natification by CMI, correct or cure such defect within

the time prescribed by CMI to the full and complete satisfaction of CMI. &t aft
receiving such notice from CMI, Correspondent is unable to correct or cure such
defect within the presdred time, Correspondent shall, at CMI's sole discretion,
either (i) repurchase such defective Loan from CMI at the price requireéiby C
(“Repurchase Price”) or (ii) agree to such other remedies (including but medlim

to additional indemnification and/or refund of a portion of the Loan purchase price)
as CMI may deem appropriate. If CMI requests a repurchase of a defective Loan,
Correspondent shall, within ten (10) business days of Correspondent’s receipt of
such purchase request, pay to CMI the ReagelPrice by cashier’s check or wire
transfer of immediately available federal funds. If such defective Laanmnsd by

CMI at the time of repurchase by Correspondent, CMI shall, upon receipt of the
Repurchase Price, release to Correspondent the related mortgage file and shall
execute and deliver such instruments of transfer or assignment, in eaclitlcase w
recourse or warranty, as shall be necessary to vest in Correspondent or its designee
title to the repurchased Loan.



(Doc. 1312, Agreement8 11). The “Repurchase Pritenentioned in Section 11 is defined in the
CMI Manualas follows:

REPURCHASE PRICE: The Repurchase Price is defined as the sum of: (i) the
current principal balance on the loan as of the paidate; (ii) the accrued interest
calculged at the mortgage loan Note rate from the mortgage loartiqdate up

to and including the repurchase date; (iii) all unreimbursed advances (imchudi

not limited to tax and insurance advances, delinquency and/or foreclosure expenses
etc.) incurré in connection with the servicing of the mortgage loan, (iv) any price
paid in excess of par by CitiMortgage on the funding date, and (v) any other fees,
costs or expenses charged by or paid to another investor in connection with the
repurchase of the mgrage loan from such investor but only to the extent such fees,
costs and expenses exceed the total of items (i) through (iv) above.

(Doc. 136-1CMI Manual § 2301).
The Agreement also contaitvgo other provisions relevant to the instant motions.
Section 1 of the Agreement states, in relevant part:
CMI may purchase loans with or without conducting a complete review of the Loan
documentationCMI’s review of, or failure to review, all or any portion of the loan
documentation shall not affect CMI's rights to demand repurchase of a loan or any
other CMI right or remedy provided by this Agreement.
(Doc. 131-2, Agreement, § 1).
Section 14 of the Agreement states, in relevant part:
The failure of either party to exercise any right given to it undeAitpisement
or to insist on strict compliance of any obligation under the Agreement shall not
constitute a waiver of any right, including the right to insisttastscompliance
in the future.
(Id., 8 14.
B. The Twelve Loansat Issue in the Instant Action
Pursuant to the Agreement, Equity sold approximately 470 loans to CMI. (Doc. 126, 1 24.
Those included the twelve residential mortgage loans at issue in this lawsultqéms”). the

Degrey Loan#XXXXXX2989, the Dewey (Gatesville) Loa#XXXXXX2169, the Dewey

(Whistling Straits) LoamtXXXXXX5637, the Hansen Loa#XXXXXX6934, the Henry Loan



HXXXXXX3494, the Hunt LoamXXXXXX0081, the Jenge Loan#XXXXXX2857, the Loucks
Loan #XXXXXX8634, the Paulod.oan #XXXXXX9538, the Rivers LoatXXXXXX0529,
Russell Loar#XXXXXX3017, and the Seemungal Lo#XXXXXX1270. (Id., § 26). Equity
underwrote and/or originated each of twars. (d., 1 30). The Loans were sold to CMI between
August 24, 2007, and January 22, 2009., 1132-43).CMI subsequently sold some of the Loans
to investors such as Fannie Mae and Freddie ¢y 3)

After purchasing the Loans from EquiCMI determined thatach of the Loans contained
one or moredefects including but not limited to the followinghe loan application package
misrepresented the borrower’s incorttee debito-income ratio for thédoan exceededpplicable
guidelines; the appraisal contained inlib@napplication package failed to comply with applicable
guidelines and was unsupportetiie loanto-value ratio for the dan exceededpplicable
guidelines; the required documentation verifying thnpayments was missing from the loan
application; CMlwas required to repurchase the loan from an investor, Freddie Mac or Fannie
Mae; and/orthe loan application package was missing necessary income documeizti§.
44, 47-86).For eachoan CMI senta letter toEquity providing notice of theoln defects (the
“Initial Repurchase Letters™jld., 1 98) In addition, in cases where Ckéiceived a letter from an
investor(such as Fannie Mae or Freddie Mantifying a potential defect inlaan CMI sent a
letter notifying Equity of the investor’s findings (the “Citing Notification Letterg¢ld., T 100.
Equity did not cure or corretite alleged defects to the full and complete satisfaction of Cd4|.

1 102). CMI subsequently sent letters Eguity with respect to eacloan informing Equity that
repurchase was requirestating thatepurchase must be confirmed or before thirty days from
the date of the letter, and stating that if Equity failed to honor its contractual tabigydy

confirming repurchase of theanon or before thirty days from the date of the letter, CMI leou



aggressively pursue its opis due to Equity’s breach of the Agreement (the “Final Repurchase
Letters”) (Doc. 126, 1 10405; Docs. 1395, 1431, 1484, 1515, 1525, 1534, 1565, 1575,
1585, 1595, 16065, 1615). None of the Section felated correspondence CMI sent to Equity
for any of the Loans stated the amount of the “Repurchase Price,” nor did any of the
correspondence contawiring instructionsfor how to send fundgld.; Doc. 128 152). To date,
Equity has not repurchasady ofthe Loans(Doc. 126,y 107).

The Final Repurchase Lettdos the Loans were sent between July 7, 2010 and November
10, 2011. (Doc. 128, 11 78, 105, 130, 151, 167, 186, 210, 229, 246, 266, 28EpR23E of the
Loans the Degey, Dewey (Gatesville), Dewey (Whistling Strajtsjunt, Jensen, and Paulos
Loang, CMI sent the Final Repurchase Letters demanding repurchase to &ajyigfter the
Loans had been foreclosed on and the underlying property kb)di( 70, 78, 98, 105, 126, 130,
181, 186, 205, 10,242, 246; Doc. 1132, at pp. 89; Doc. 11845, at pp. 2&7; Doc. 1198, at
pp. 5-6); Doc. 119-31, at p. 13; Doc. 119-39, at p. 10; Doc. 122-9, at p. 3).

On February 3, 2015, CMI filed its Complaint in the instant action. CMI assertadhbre
of contract claims against Equityith respect to each of the Loans. For elaam CMI alleged
that it made a determination of certain defects, that it deetsmule and/or repurchase of tlhan
from Equity, and that Equity failed to cure the defects and failed to repertieggan CMI seels
damages in the amount $2,819,162.21which it asserts represents the sum of the Repurchase
Price amounts for each logiboc. 123, at p. 3; Doc. 138-2).

I. MOTION TO STRIKE

In support of its summary judgment motion, CMI submitted the affid&vdaac Miller, a
Repurchase Coordinator at CMMr. Miller's affidavit includes his calculations of CMI's

damagesEquity moves to strike the several portions of the affid@aamtendinghat Mr. Miller’s



calculations are inconsistent withe text of tle Repurchase Price formula and based on Mr.
Miller's interpretation of CMI documents that Mr. Miller lacks the necessaigwkedge to
interpret.

Rule 12(f) provides that a “court may strike from a pleading an insuffidefense or any
redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P.“A2(fiotion to
strike is properly directed only to material contained in pleadingsdimis v. Bd. of Regents, Se.
Mo. State Uniy.No. 1:09CV-145RWS, 2010 WL 1936228, at *1 (E.D. Mo. May 13, 2013)
(quoting Mecklenberg Farm, Inc. v. Anheudgusch, Ing. No. 4:07CV-1719-CAS, 2008 WL
2518561, at *1 (E.D. Mo. June 19, 2008 ule 7(a) defines “pleadings” as a complaint, an answer
to a complaint, an answer to a counterclaim, an answernmsactaim, a thirgparty complaint,
and if the court orders one, a reply to an answer. Fed. R. Civ. P. 7(a). An affidavit submitted i
support of summary judgment is not a pleading] eourts in this district have generally not
permitted parties to attaskich affidavits through motions to stril&ee, e.g., Shea v. Peoples Nat.
Bank No. 4:11CV-1415 CAS, 2013 WL 74374, at #2 (E.D. Mo. Jan. 7, 2013kiting cases);
Khamis 2010 WL 1936228t *1 (“The affidavit attached to Khamgmemorandum iapposition
is not a pleading and cannot be attacked with a motion to strike. As a result, | wilefemgants
motion to strike’). Thus, the ©urt will denyEquity’s motion to strike portions of Mr. Miller’s
affidavit.

However, Equity correctly pota out that under Rule 56(c)(4)[a]n affidavit or
declaration used to support or oppose a motion must be made on personal knowledge, set out facts
that would be admissible in evidence, and show that the affiant or declaranpestento testify

on the matters stated.” Fed. R. Civ. P. 56(c)(4). Thus, in ruling on the parties’ suradgment



motions, the Court will not consider any portions of the affidavit that are not based ongbers
knowledge othatcontain inadmissible evidencgee, e.g., Khami2010 WL 193622, at *1.

[I. MOTIONS FOR SUMMARY JUDGMENT

A. LEGAL STANDARD

The standards applicable to summary judgment motions are well settled, and they do not
change when both parties have moved for summary judg8egitower Rock Stone Co. v. Quarry
& Allied Workers Local No. 83®18 F. Supp. 2d 902, 905 (E.D. Mo. 2018&)ing Wermager v.
Cormorant Twp. Bg.716 F.2d 1211, 1214 (8th Cir. 19833ummary judgment is proper “if the
movant shows that there is no genuine dispute as to any material fact eravéme is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56%ap alsdHill v. Walker, 737 F.3d 1209, 1216
(8th Cir. 2013) The movant “bears the initial responsibility of informing the district court of the
basis for its motion” and must idéfy “those portions of [the record] . . . which it believes
demonstrate the absence of a genuine issue of materialGatbdtex Corp. v. Catretd77 U.S.
317, 323 (1986)If the movant does so, the nonmovant must respond by submitting evidentiary
mateials that set out “specific facts showing that there is a genuine issue for tdakt 324
(quotation marks omitted)On a motion for summary judgment, ‘facts must be viewed in the light
most favorable to the nonmoving party only if there is a genuine dispute as to those Ricts.’
v. DeStefan@®57 U.S. 557, 586 (2009)otingScott v. Harris 550 U.S. 372, 380 (2007) (internal
guotation marks omitted)).

Where parties file crossiotions for summary judgment, each summary judgment motion
must be evaluated independently to determine whether a genuine dispute of mateziastact
and whether the movant is entitled to judgment as a matter of Haginga v. FederaMogul

Ignition Co.,519 F. Supp. 2d 929, 942 (S.D. lowa 200T)]he filing of cross motions for



summary judgment does not necessarily indicate that there is no dispute as¢oal faet, or
have the effect of submitting the cause to a pledatermination on the merits\Wermagey 716
F.2d at 1214.

B. DiscussiON

CMI’s claim in this case is that Equibyeached the Agreement by failing to repurchase
the Loans from CMIas required by Section 11 of the Agreem&ht parties agree that Missouri
law governs the interpretation of the Agreemebinder Missouri law, “[a] breach of contract
action includes the following essential elements: (1) the existence andfesirasntract; (2) that
plaintiff performed or tendered performance pursuant todhé&act; (3) breach of the contract by
the defendant; and (4) damages suffered by the plairitiéveney v. Mo. Military Acad304
S.W.3d 98, 104 (Mo. 2010)[P]roof of the existence of a contract and its breach make a
submissible case on damagespmatter whether actual damages have been proGamtér v. St.
John’s Reg’l Med. Ctr.88 S.W.3d 1, 12 (Mo. Ct. App. 2002).

In CMI's motion for summary judgment, CMI argues that it has establishedadahe
elements of its breach of contract clabecausd is undisputed that the Agreement provided that
if CMI, in its sole and exclusive determined that one of the listed loan defectseatdaquity
was obligated to repurchase thanafter being given notice and an opportunity to cure; that CMI
determined that each of the Loans contaioeel or more of the defects listed in Sectionthéaf
CMI demanded repurchase after giving Equity notice and an opportunity to cure; anguityt E

did not repurchase the Loans.

! The Agreement states, “This Agreement shall be governed by the laws adtdhefddissouri
and applicable federal law(Doc. 131-2, Agreement, § 12).

9



Equity does not dispute the existence of the Agreement, does notediSplits
determination that the Loansntained defects that would permit CMI to demand repurchase; does
not dispute that CMI demanded repurchase after giving Equity notice and an oppadotenite;
and does not dispute that it did not repurchase the Loans. However, &quigg thaCMI is not
ertitled to summary judgment, and/or that Equgyentitled to summary judgmeitstead,for
several reasongl) Equityhad no contractual obligation to repurchase the Ldasause CMI
did not include certain required information in ispurchase request(2) Equity had no
contractual obligation to repurchase the Loans, because CMI did not demamtaspwthin a
reasonable time after learning of the loan defe@}p Equity had no contractual obligation to
repurchasesix of theLoars (the Degey, Dewey (Gatesville), Dewey (Whistling Strajtsjunt,
Jensen, and Pauldsoans) (collectively, the “Liquidated Loans”), because by the time CMI
demanded repurchasetbbse Loansthe Loans had been liquidated, no longer existed, and could
not be repurchased; (OMI failed to establish a lack of genuine issues of materialdadb
damages;(5) CMI's claims are barred by the applicable statute of limitatiand (6) CMlIfailed
to mitigate damages as to the six Liquidated Lo@ndl opposes each of these contentions.

The Court will address each disputed issue below.

1. Whether Equity Had a Contractual Obligation to Repurchase
Loans Where the RepurchaseRequest Did Not Include the
Repurchase Price Amount or Wiring Instructions

Equity first argues that it is entitled to summary judgment on CMI's breachndfaco
claimsbecause CMI failed to include certain information inrégurchase requestSpecifically,
Equity argues that under the Agreement, a necessary prerequisite to Expliggsion to pay the
Repurchase Price was CHlincluding in the repurchase request the amount of the Repurchase

Price and wiring instructions. Equity contends that because O®Bfysrchase requestid not

10



include hat information, CMI failed to establish thathi&d satisfied a condition precedent to
Equity’s obligation to pay to CMI thRepurchase Price under Section 11, and Equity’s obligation
to pay did not ariseCMI, on the other hand, argues that the Agreement does not require it to
include any specific information in itepurchase request

Under Missouri law, “[tlhe primary rulef contract construction is to ‘ascertain the intent
of the parties and give effect to that intentioWhelan Sec. Co. v. Kennebrev9 S.W.3d 835,
846 (Mo. 2012) (quotin@peBaliviere Place Ass’n v. Ved37 S.W.3d 670, 676 (Mo. 2011)). “If
a contractis unambiguous,the intent of the parties is to besderned from the contract alone’
based on the plain and ordinary meaning of the language’ udetiA condition precedent is a
condition which must be fulfilled before the duty to perform an existorgract arises.L.owery
v. Air Support Int’l, Inc, 982 S.W.2d 326, 329 (Mo. Ct. App. 1998ke alsWheelhouse Marina
Real Estate, L.L.C. v. Bommarj@84 S.W.3d 761, 771 (Mo. Ct. App. 2009) (“The condition must
occur before the duties prescribed by tlontract must be performed.”). “Conditions precedent are
usually created by such phrases as ‘on condition,’ ‘provided that,” ‘so that,” and théthi@agh
such expressions are not necessary if the contract is of such a nature ashatsbanti¢sntended
to provide for a condition precedenKansas City Live Block 125 Retail, LLC v. Bhalkt#@6
S.W.3d 326, 332 (Mo. Ct. App. 2015) (quotation marks omitted). “Missouri law clearly does not
favor conditions precedent,” and “[c]ourts should not construe contract provisions to beoognditi
precedent unless required to do so by plain, unambiguous language or by necessatyompli
James E. Brady & Co. v. En892 F.2d 864, 869 (8th Cir. 1993).

The Court finds that the Agreement does not contain a condition precedent requiring tha
CMI include in its repurchase request the either the amount of the RepurcicaserRviring

instructions. Section 11 of the Agreement, which addresses repurchase requestst dpecify

11



any particular information thamust be confaed in a repurchase request. The Agreematates,
simply, “If CMI requests a repurchase of a defective Loan, Corresposiealht within ten (10)
business days of Correspondent’s receipt of such repurchase request, pay to Ciutbeale
Price by cashier’'s check or wire transfer of immediately available federal fuimaec. 1312,
Agreement8 11). The Agreement contains no language conditioning Equity’s obligation to pay
the Repurchase Price on the inclusion of specific informatidherepurchase request (such as
“on condition that” or “provided thatj The parties easily could have included such language, but
they did not. In light of the clear language of Section 11 and the Missouri law disfavoring
conditions precedent, the Court finds that the Agreement does not condition Equityas@blig
pay on the inclusion of a Repurchase Price or wiring instructions in the repuretasst.

The provisions of th€MI Manual cited by Equity, which are incorporated by reference
into the Agreement, do not alter the Court’'s conclusion. Section 2202 6GMh&lanual states,
“In the event of a Breach [of representations or warranties], a Correspontieimhmiediately
after receipt of notification from CitiMortgage, repurchase all suchvaale Loans from
CitiMortgage at the Repurchase Price specified in said notificatipo¢. 1351, CMI Manual,

§ 2202 at p. 83. In addition, Section 901 of théMI Manual, which “outlines the guidelines

2 This fact distinguishes this case frdetz Service Co. v. Botro81 S.W.3d 157, 163 (Mo. Ct.
App. 2002), on which Equity relies. etz the Court found that a lease cancellation notice could
be regarded as a nullity because the lessor had not complied with a condition prézedent
cancellation of the lease. The lease at issue stated, “In order to terminate ¢hiseleas the
primary term is completed, Lessor must immediately refund the proratedaegohllowance

to Lessee, as specified in Item #1[d”at 162. The court stated, “The prefatory phrase ‘in order
to terminate’ leaves no doubt thatmination does not occur until the landlord first refunds the
prorated decoratingllawance It is a condition precedent to effective terminatiohd’ at 163.
Here, in contrast, the contract contains no language suggesting that Eapligggsion to pay does
not arise unless CMI specifies the Repurchase Price and wiring instruictitims repurchase
request.

12



Correspondents should follow when preparing the [ble for submission to CitiMortgage,”
states, “CitiMortgage’s policy regarding outstanding documentation is thathgpordurrence of

any one of the following events, the Correspondent shall, upon notice from CitiMortgage
immediately repurchase all affected Loan(s) from CitiMortgage at the &tegma Price(s)
specified in said notice.” (Doc. 135 OMI Manual, 8 901, at p. 2 & p. # Although the cited
sections of th€MI Manual imply that a repurchase request will include a Repurchase Price, they
do rot actually impose angbligationon CMI to include a Repurchase Price or wiring instructions

in the notification sent to Equity, nor do they condition Equity’s obligation to repurchade on t
inclusion of such information.

Equity also suggests that CMIksvn internal policy documents show that CMI believed
that the Repurchase Price and wiring instructions were necessary componbkatseplitchase
requests. These documents are not a part of the Agreement, and to the exientithattempts
to rely onthem to create a contractual obligation, that attempt is unavddmgty suggests that
CMTI's belief about what thé&greementmeant is relevant because “[tjhe construction put on a
contract by the parties thereto in the course of its performance dasexd by their actions, is an
aid to the court in determining the meaning of a contract which is ambig&resl’eggett v. Mo.
State Lfe Ins. Cao. 342 S.W.2d 833, 852 (Mo. 1960) (internal quotation marks omittethe
language of the contract were laiguous, evidence of CMI's understanding of its obligations
under the contract might be relevant. However, the language of Section 11 is clear and
unambiguous with respect to the circumstances under which Equity’s obligation to pay the
Repurchase Price ags, and there is no need to resort to examinations of CMI’s internal
documents to address that issBee, e.g., Cromeans v. Morgan Keegan & 869 F.3d 558, 567

(8th Cir. 2017) (applying Missouri law('Where, as here, the contract is subject to aoe

13



reasonable interpretation, ‘the partiggent may be gathered from the terms of the contract alone,
and no extrinsic evidence may be introduced to contradict the terms of the contcacteate an
ambiguity.”) (quoting State ex rel. Greitens v.nA Tobacco C9.509 S.W.3d 726, 741 (Mo.
2017).

Equity also argues that the condition precedetessarily existbecause in order to
comply with any obligation to pay the Repurchase Price, Equity needed to know the amount and
that how to pay it, and mosf the elements needed to calculate the “Repurchase Price” were
within the knowledge of CMI, not Equity. This argument is without merit. Assunairggiendo
that most of the elements of the Repurchase Price were within the knowleciigk, oot Equity,
that fact does not create a contractual obligation for Equity to include the ReyauRtize in the
repurchase request where none was written into the contract. Equity citeforityaut support
of its position that a condition precedent is created a¥ena party with a contractual obligation
might require some additional information prior to performing, nor has the Court foundadmny s
authority. The contract imposed on CMI an unconditional obligation to pay the Repurchase Price
after receiving the murchase request. If Equity needed additional information (from CMI or
elsewhere) in order to perform that obligation, then it was obligated to seakftrenation in
order to perform or risk being found in breach of the contract.

Equity also suggests that CMI's failure to include the Repurchase Price pekiteindom
performing, citing casesoldingthat a party who prevents the other party from performing may
not then sue for breach based on thepeoformanceSee e.g.,Weitz Co. v. MH Washingtp631
F.3d 510, 525 (8th Cir. 2011) (“A party may not prevent another from performing on the contract
and then sue for failing to perform.”). Here, however, CMI didmmeventEquity from performing

or make it impossible for Equity perform. At worst, CMI did not volunteer to provide infaymat

14



that would have made it easier for Equity to perform. Notably, Equity does not asseCiMI
refused, upon Equity’s request, to give Equity any information in CMI’s control that Eepgated
in order to perform.

For all of the above reasons, the Court finds that Equity’s contractual obligation to
repurchase¢he Loans upon demand wast affected by CMI’s failuréo include the Rpurchase
Priceamount and wiring instructions in its repurchasenandsThus, Equity is not entitled to
summary judgment based on this argument, and this argument does not provide a basis on which
to deny CMI’'s motion for summary judgment.

2. Whether Equity Had a Contractual Obligation to “Repurchase”
Loans That Had BeenlLiquidated Prior to the RepurchaseDemand

Equityargwesthat it is entitled to summary judgment on Equity’sdate of contract action
as tosix of theLoars at issue-theDegey, DeweyGatesville), Dewey (Whistling Straitsjiunt,
Jensen, and Pauldans (collectively, the “Liquidated Loans”pecause at the time of the
repurchase demand, these lohad been liquidated (and the underlying property salu, thus
these loansvere no longer in existendeéquity argues that it could not have had, or breached, any
contractual obligation to “repurchastie Liquidatel Loans, becaus@dns that no longer exist
camot be “repurchased” and thus are not subject to “repurchase” under the Agreement. £MI doe
not dispute Equity’s assertion thatskesixioars had been liquidated (and the underlying collateral
sold) at the time of the repurchase demand, nor does CMI dispute Equity’s ashettibote
loars no longer existed at the time of tlepurchase demand. Howev@Ml argues that the
language of the Agreement contemplates that the repurchase obligation @gyalrdtess ofhe
“status” of theloanat the time of the repurchase dema®dmll also argues that this issue has been

resolved in its favor in other cases in this district.
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The Court begins, as it must, with an examination of the language of the AgreAment
discussed abov§t]he primary rule of contract construction is to ‘ascertain the intent of thiepa
and give effect to that intention.Whelan 379 S.W.3dt 846 (quotingDeBaliviere Place Ass)n
337 S.W.3d at 676). “If a contract is unambiguous, ‘the intent of the parties is sxbmdd from
the contract alonddasel on the plain and ordinary meaning of the language’'ukkd.he contract
should be read as a whole, and each term should be construenldaesdering other terms
meaninglessDunn Indus. Grp., Inc. v. City of Sugar Credk2 S.W.3d 421, 428 (Mo. 2003).
“The interpretation of an unambiguous contract is a matter for the ddorés v. Domins Pizza,
LLC, 530 F.3d 671, 674 (8th Cir. 2008). “Contract terms are ambiguousd tmylanguage may
be given more than one reasble interpretation Guthrie v. Hidden Valley Golf & Ski, In&07
S.W.3d 642, 64TMo. Ct. App. 2013) (quotingdolmes v. Multimedia KSDK, Inc395 S.W.3d
557 559 (Mo. Ct. App. 201B)A term is not ambiguous merely because the parties disagree about
its meaningId.

In this case, th&greement does not define “repurchase” and does not expressly address
whether CMI may demand “repurchase” obanthat has been liquidated through foreclosure.
The plain meaning of the term “repurchage”to buy (something) again” dft]he act of buying
something that one previously sold or ownefrherican Heritage Dictionary of the English
Language (5th ed. 2017), definition of “repurchase,” available at
https://ahdictionary.com/word/search.html?g=repurchdast visited August 17, 201 AVhere
an agreement does not contain language that clearly compels “repurchase” aelboidegage
loans, several courts have held thapurchasei.e., the act of buying something that one
previously sold or owneéis impossible, as a matter of lawhen theloan was foreclosed on and

the underlyingcollateral vas sold prior to a demand for repurch&eeNationwide Advantage
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Mortg. Co. v. Morg. Servs, lll, LLC, No. 13 C 83, 2013 WL 1787551, at-*2 (N.D. Ill. Apr.
25, 2013) (holdinghat theplaintiff failed to state a claim for breach afmortgageepurchase
provision where the repurchase demand was made after foreclosure antesalese it was
“impossible for [the defendant] to repurchase the Mortgage Loan or propertyrejecting the
plaintiff's argument that the parties intended the word “repurchase” to inca@perttin its
meaning an obligation to “reimbur9geMASTR Asset Back&kcs. Trust v. WMC Mortg.orp,,
2012 WL 4511065, at *6 (D. Minn. Oct. 1, 2012) (holdihgt adefendant could not be compelled
to repurchase mortgage loaafser foreclosure and sale of the collateradcause “as a practical
matter a ‘mortgage loan’ is a loan secured by atgage or deed on real propé€rtyhe court
declined to “elevate form over substance to hold that a mortgage loan exipeniteletly of the
mortgage or deed of trust which secures Kijst Place Bank v. Skyline Funding, Inblo. 10 CV
2044, 2011 WL 3273071, at *4 (N.D. lll. July 22011) (dismissing a breach of contract claim
based on a failure to repurchase loans that had previously gone to foreclosure; finding
“nonsensical” the plaintiff's argument that foreclosure did not alter thendef¢’'s repurchase
obligations).

Here, not aly is the Agreement silent on the subject of Equity’s obligation to repurchase
foreclosed loans, but other provisions, like the Repurchase Price formula, suggbst paatiés
never contemplated that such an obligation would ever arise. The formuwdaldatating the
Repurchase Price, which is set out in the CMI Manual and incorporated into the Agtesates:

REPURCHASE PRICE: The Repurchase Price is defined as the sum of: (i) the

current principal balance on the loan as of the padbte; (ii) he accrued interest

calculated at the mortgage loan Note rate from the mortgage loatopaade up

to and including the repurchase date; (iii) all unreimbursed advances (imchudi

not limited to tax and insurance advances, delinquency and/or farectgenses,

etc.) incurred in connection with the servicing of the mortgage loan; (iv) arey pric

paid in excess of par by CitiMortgage on the funding date; and (v) any other fees,
costs, or expenses charged by or paid to another investor in connection with the
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repurchase of the mortgage loan from such investor but only to the extent such fees,
costs and expenses exceed the total of items (i) through (iv) above.

(Doc. 136-1, CMI Manual, § 2301).

It is undisputed that the Repurchase Price formula doepagssly address sale proceeds
following a foreclosure. In its brief;MI tacitly acknowledges that would need to adjust the
Repurchase Price formula&scount for sale proceeds in situations where Equity was required to
“repurchase” a liquidated loato avoid a windfall to CM? Notwithstanding CMI's arguments to
the contrary, the fact that the parties dat provide for such an adjustment in the Repurchase
Price formula, or elsewhere in the Agreement, demonstrates that the gartiescontemplate
that aloanthat had already been liquidated and sold could be the subject of a “repurchasst.req

The Court is not persuaded 8 I’s suggestionthatthe inclusion of “delinquency and/or
foreclosure expenses” in the Repurchase Price farevihces an intent by the parties to allow
CMI to demand, and obligate Equity teepurchasea mortgage loamfter foreclosure and sale.

As Equity points out, foreclosure expenses may include expenses incurred prior ¢ctutthe a
foreclosure and sale tie property, such as attorneys’ fees, expenses for upkeep on the property,
and title work.

CMTI's reliance on Section 11 of the Agreement is also unavailing. As CMdattyripoints
out, Section 11 contains language that clearly contemp@tés might be able to demand

“repurchase” of a defective loan that CMI didt own? However, Section 11 addresses the

3 CMI states in its brief, “CMI may adjust the Repurchase Price by givingdit dor the sale
proceeds the investor obtained when it liquidated the loan (as CMI has done for eashokthe
loans).” (Doc. 189CMI's Mem.Opp’n S.J.atp. 44).

4Section 11 of the Agreement, after describing Equity’s obligations when CMisegepurchase
of a defective loan, states:

If such defective Loan is owned by CMI at the time of repurchase by
Correspondent, CMI shall, upon receipt of the Repurchase Price, release to
Correspondent the related mortgage file and shall execute and deliver such
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ownershipof a loan,not its status. In other words, this provision contemplates the possibility of
repurchase even when CMI does not “own” liben at issue—for example, when CMI has sold
the loanto an investor and has not yet repurchasetbdrgrom that investor. However, as Equity
correctly argues, it does not contemplate the possibility of repurchase thdman (here, a
residential mortgagéan) no longer exists because the loan has been foreclosed on and the
underlying property sold. To the contrary, the provision actually provides some support for
Equity’s position, because it suggests that the parties intended that what wagparbased
under the Agreement was a “Loan” with transferable rights of ownership.

CMI also appears to suggest thataus€MI was required to, and did, “repurchaseish
loans fromits investors Freddie Mac and Fannie Maeven after the investors had ligatdd
those loans, it would make no sense for the parties to have intended that Section 11 would not
require Equity to repurchase those loans. That argumesaswithout meritbecauseCMI’s
obligations to repurchase loans fréireddie Mac and Fannie Maee governed by agreements
completely separate from the Agreement at issue in this cas¢h@swel obligations are of no

relevance to the Court’s interpretation of the Agreementtere.

instruments of transfer or assignment, in each case witbomirse or warranty, as
shall be necessary to vest in Correspondent or its designee title to tfahaspd
Loan.

(Doc. 1312, Agreement, § Jl(emphasis added). The bolded and italicized clause clearly
contemplates that CMI could demand repurchase of loans it did not own at the timeefand.

5> Even assuming that CMI’s “repurchase” of liquidated loans from Fannie MaEraddie Mac

were rdéevant, does not appear that the evidence related to those repurchase arrangements would
supportCMI's argument. With respect to the Liquidated Loans, Fannie Maeatidlemand
“repurchase,” but instead demanded that CMI “reimburse” Fannie Mae for the fassiied See

(Docs. 1403, 1537, 1589). Those letters stand in contrast to Fannie Mae'’s letters concerning the
loans that had not been liquidated, in which Fahtée did request repurchasé)ocs. 1599,

160-9).If anything, these letters suggest that Fannie Mae recognized that “replurcass®t the
appropriate remedy for loans that no longer existed. Freddie Mac’s lett€@Blit regarding
foreclosed loans are also instructive. Freddie Mac did demand that CMI “rapeftcthe
liquidated loans at issuéDocs. 1452, 1488, 1569). However, at least some of Freddie Mac’s
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Finally, CMI argues that Section 11 is a rallocation provision and that it would make
no sense for the parties to have intended that Section 11 would not apply to the most defective
loans sold by Equity-those that its investors liquidated even before CMI demanded repurchase.
But as Equity points out, CMI is not withoatremedy in such cases. Section 11 provides that at
CMTI’s discretion, Equity shall “agree to such other remedies (including but mded to
additional indemnification and/or a refund of a portion of the Loan purchase price) an&MI
deem appropriatelh the absence of a stiixisting “loan” that could be “repurchased,” CMI was
free to seek such other remedies.

CMTI’s attempts to distinguish cases that have held it “impossible” for a sellerdikiéyE
to “repurchase” a mortgage loan that has alreaiynbiquidated are unpersuasive. For example,
CMI argues that the agreement at issuBlationwide Advantage Mortgage Gid not provide
plaintiff the same options available to CMI under Sectionoilthe Agreement in this case
However, for the reasons set forth above, CMI's reliance on Section 11 is misphacdiea
differences highlighted by CMI are of no moment to the analysis icélsis. CMI also argues that
this Court should not reach the same result as did the cdUASTR Assdiecause, in that case,
repurchase was the exclusive remedy for breach of the agreement’s represeanativarranties.
However, it does not appear that the court’s reasoniMABTR Assetas dependent in any way
on the fact that repurchase was an exclusive remedy. Despite the presenceaof lemgjuage

that was far more favorable to CMI’s posititran is the language of the Agreement hére

letters also specifically noted that the agreement between Freddie Mac and GBHsBxp
provided for “repurchase” of no longer active loans. For example, with regard to on&teddie
Mac’s repurchase demand letter summarized the different repurchase procedlicablagp
“Active Mortgages,” “Inactive Mortgages,” and “Real Estate Owned (REQrtgages” under the
relevant agreemen{Doc. 1488). In contrast, in the instant case, the Agreement contains no
indication that loans that are no longer active or existent can be “repurchased.”
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court in MASTR Assetoncluded that “reading the ‘Mortgage Loan’ definition to contemplate
repuchase following foreclosure and sale of the collateral securing the load @evate form
over substance, sit uneasily with other provisions of the Purchase Agreement, andang tmnt
both the apparent intent of the parties and common se8se MATR Asse012 WL 4511065,

at *5.

CMI posits thatCitiMortgage v. Mason Dixon Funding, IndNo. 4:09CV-1997TCM,
compels a ruling in its favorHowever, n Mason Dixon FundingJudge Mummerimerely
addressed in summary fashion an argument that CMI had failed to state aedaiméoCMI had
not allegedhat it could return either the loans or the underlying security interebts detendant.
The ourt, without analysisfound that argument to bevithout merit’ It does not appear that the
court in Mason Dixon Fundingquarely confronted the issue tieturrently before this Court:
namely, whether the Agreement at isqaemis CMI to demand repurchase of loans after
foreclosure and sale of thederlying collateral.

CMI also argues that other courts in this district have determined that theoétatloman
is irrelevant to CMI's right to recover for a correspondent’s breach of a tggse®bligation.
CMI has filed an affidavit statinthat in ®veral of the cases in which CMI has previously been

awarded damages for breach of a repurchase obligation, some of the loans had lk¢ediqui

® The court’s analysis of this issue in that case reéadts entirety:

[The defendant] raises fourteen affirmative defenses. The first is failure to
state a claim. This defense is premised on an argument that CMI has fallegeo a
it can return the loans at issue or the underlying security interests to jinelaletf].
Insofar as this argument goes to the question of damages, it is addrdesed be
Insofar as it goes to CMI’s breach of contract claims, it is without merit.

CitiMortgage v. Mason Dixon Funding, In&No. 4:09CV-1997-TCM, Doc. 226, at 440d. 30,
2012).
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prior to the repurchase demah@MI's reliance onliosecases is misplaced. There is no indication
thatany of the defendants in those cases raised the argument Equity raises héreréhatno
contractual obligation to “repurchase” when a demand is made after foreclodwsal@) or that
any of those courts ever considered that argument. “[Clourigearally limited to addressing
the claims and arguments made by the partiétehderson ex rel. Henderson v. Shinséki2
U.S. 428, 434 (2011). In the absence of any indication that this issue was raised, briefededr deci
in those cases, those cases are of no persuasive value.

CMTI’s reliance onResolution Trust Corplnc. v. Key Financial Services, In280 F.3d
12 (1st Cir. 2002)is also misplaced. In that case, the foreclosure and sale ocoutyadter the
repurchase demand was maldeat 18. The court found that damages lboeach ofa repurchase
obligationcould be awarded after foreclosure and saléid not address the question of whether
a party could breach a contract by failing to “repurchase” a loan nerlamgxistence at there
of the repurchase demand. Similarly, CMI's reliancéoix v. Real Estate Capital Markets LLC
v. Superior Bank, FSB 27 F. Supp. 2d 981, 983 (N.D. Ill. 200@)unavailing. In that case, it is
unclear whether the liquidation of the loans at issue occurred before the demiaplifohase.
However, the breach asserted was not for breach of a repuadbiagstion but for breach of
warranty.ld. The court simply found that even if repurchase was no longer available as a possible
remed, there was no practical difference between that remedy and compensatory daresges. H
the question is not what remedy is applicablatareach of warranties, but rather whethéreach

of an obligation to repurchase occurred.

" Out of a total of six cases, CNtentified six specific loans fawvhich the foreclosure and sale
occurred before the repurchase dem&hadhencded Affidavit of Debra Behrendt, Doc. 203-
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For all of the above reasons, the Court finds that when the Agreement is read as a whole
it is clear that the parties did not intend that Equity would be obligated to “repurelase after
the loan had been foreclosed on and the underlying property sold. CMI’s position that Equity was
obligated to “repurchase” loans that no longer existed is contrary to the both thampdmiade of
the Agreement and common seriadight of the foregoing, the Couiihds as a matter of law that
under the Agreement, Equity did not have a contractual obligation to “repurchase” thetedjuida
Loans, because at the time of the repurchase demand they had already beeredovecltse
property underlying them had been sold, and the loans no longer existed. Thus, CMI cannot show
that Equity breached the Agreement by failing to repurchase theseTbansfore, the Court will
grant Equity’s motion for summary judgment, and deny CMI's motion for summdgmjent,
with respet to theDegreyLoan the Dewey (Gatesville)l.oan the Dewey (Whisting Straits)
Loan theHuntLoan, theJenserLoan and the Paulosoan

3. Whether Equity Had a Contractual Obligation to Repurchase
Loans Where CMI Failed to Request Repurchase Within a
“Reasonable Time” After Learning of the Loan Defects

Equity’s next argument is that because the Agreement did not specify a time foa
CitiMortgage to demand repurchase of a defective loan, Missouri latedr@aimplied obligation
that any demandf repurchase had to be made within a reasotiatdeafter CMI learnedf the
loan defed. Equity points out that under Missouri law, courts avoid construing contracts to
contain perpetual rights or obligatio®sjuity argues thas to the twelveoansin this cae, CMI
did not demand repurchase of the loans within a reasonableftentearning of théoandefects
and therefore Equity is entitled to somary judgment as to all twelvedns. In the alternative,
Equity argues that there are questionfof regarding whether CMI demanded repurchase within

a reasonable time that preclude the Court from granting CMI’'s motion for surjudgrgent.
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CMI, on the other hand, argues tlia¢ Agreementloes not create a perpetual right and
thatimplying a “reasnable time” obligation in thAgreementwvould becontrary to the language
of the Agreement, the parties’ intent as evidenced by the language of the Agremmaietite
decisions of other courts in this district.

Equity iscorrect that, as a general rulig] contract will not be construed to impose an
obligation or confer a right in perpetuity unless the language of the contract lsbisyEh a
construction.”Albers v. Cardinal Glennon Children’s Hosg29 S.W.2d 519, 522 (Mo. Ct. App.
1987).See alsaH & R Block Tax Servs. LLC v. Franklie91 F.3d 941, 944 (8th Cir. 2012)
(“Missouri courtsare prone to hold against the theory that a contract confers a perpetigtyt of r
or imposes a perpetuity of obligatitn. (quotingPaisley v. Lucasl43 S.W.2d 262, 270 (Mo.
1940)). Thus![i]n the abgnce of any specific time peritees in a contract, it is clear that terms
such as options shall be exercised within a reasonable tiRrie.’Pohlman v. Keystone Consol.
Indus., Inc, 399 F. Supp. 330, 334 (E.D. Mb975). See alsdMlagee v. MercantilCommerce
Bank & Trust Cq.124 S.W.2d 1121, 1124 (Mo. 1938Pptions which fix no time have been
held void either for indefiniteness or as to perpetuities. To avoid this result, thedghads been
(whenno time is dsignated) to establish the rule of a reasonable time under the circumstances.”)
(citations omitted)

However, it is also welsettled under Missouri law that then parties reduce their
agreements to writing [courts] presume that the instrumenticsntheentire contract, and
[courts] will not imply additional provisions unless necessary to effectuate the paitgslear
intentions.”Giessow Réds,, Inc. v. Richmond Rest Inc, 232 S.W.3d 576, 579 (Mo. Ct. App.
2007) Missouri courts will find implied obligations in written contracts only where tiropéed

obligations“rest entirely upon the presumed intention of the parties, as gathered from the terms
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actually expressed in the writing itself; and it must appear that it was so cletriy the
contemplation of the parties that they deemed it unnecessary to exprgssatesivith reference
thereto, or it must appear that it is necessary to infer such an obligationdwagtethe full
purpose of the contractld. (quoting Conservative Fed. Sav. & Loan Ass’n v. Warne@2#

S.W.2d 471, 4789 (Mo. Ct. App. 1959)). Missouri courts will not “find an implied covenant if

the parties have either dealt expressly with the matter or have intentiofiale leontracsilent

on the point.”ld. (quoting Crestwood Plaza, Inc. v. Kroges20 S.W.2d 93, 97 (McCt. App.

1974). "It is not enough to conclude that an implied covenant is necessary to make the agreement
fair or that without it, an agreementuswise or will operate unjustlyld.

Applying the foregoing principles to the facts of this case, the Gmals that (1) the
Agreement does not create a perpetual right, even in the absence of an iegd@uhbleime
obligation, and (2) on the factdf this casejmplying a “reasonable time” obligation into the
Agreement would be inconsistent with the intent of the parties, as expressed nytiag&aof the
Agreement.

First, @ CMI points out, the right to demand repurchase of the Loans iseno¢tual,
becausehere are finite, practical limits on the length of time the repurchase right wilhaen
The longest possible time the right could continue would be the length of the originalf tiéwen
loan Additionally, as discussed aboveyens such as such as foreclosure and sale of the
underlying collaterathat occurearlier would place anoth@ractical time limit on the right to
repurchase

Moreover the implied reasonable time limitation proposed by Equity appears to be at odds
with seveal provisions of the Agreement. For exam@ection 1 of the Agreement states,

CMI may purchase loans with or without conducting a complete review of the Loan
documentationCMI’s review of, or failure to review, all or any portion of the
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loan documentation shall not affect CMI’s rights to demand repurchase of a
loan or any other CMI right or remedy provided by this Agreement.

(Doc. 131-2 Agreement§8 1) (emphasis added). The plain languagaismgrovisionmakes clear
that it was the intent of the partidgat CMI’s right to demand repurchase not be affected even if,
early in the life of the loan, CMI reviewed and detected evidence of a loan Heéntiring CMI
to request repurchase “within a reasonable time” after learning of loan defedtsh&acontrary
to Section 1 of the Agreement. Specificaliyreasonable time limitatiarould“affect CMI’s right
to demand repurchase” byeaing a situationwvherein CMI's “review of” the loan documentation
that revealed a defewtould start the ticking of a clock that would require CMI to take further
action or risk forever losing its right to demand repurchase.

An implied reasonable time limitation would similarly conflict wiection 14 of the
Agreement, whiclstates:

The failure of either party to exercise any right given to it under thisekgent or

to insist on strict compliance of any obligation under the Agreement shall not

constitute a waiver of gright including the right to insist on strict compliance in

the future.
(Id., 8 14). Implying into the Agreement a term requiring CMI to request repurchaghifiva
reasonable time” after learning of loan defects would be contrary to the pro\bsos, decause

it would create a situation in which CMI’s failure to exercise its rightiégmand repurchase

immediately would effectively result in the waiver of a right énénd repurchase in the future.

81t is clear that a review of loan documentation might reveal to CMI loan defectsatlat give

rise to CMI’s right to demand repurchase. For example, in arguing thas@aplirchase demand

was not made within a reasonable time for the Seemungal Loan, Equity mehsureginning

of the “reasonabletime period by starting with the moment “when CMI first received the loan
approval package containing the alleged lack of documentation upon which the purported defect
was based.” (Do 129, Equity’s Mem. Supp. S.J., at 51).
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Finally,implying a reasonable time requirement for CMI's repurchase demands appears to
be at odds with the considerable discretion affordle@€MI under the Agreement in making
determinations of defectsxder Section 1af the AgreementSection 11 permits CMfjn its sole
and exclusive discretioffto] [d]etermine[]” whether any of variodsan defects exist, with such
a determination triggring the right to demand repurchagsae Eighth Circuit has made it clear
that such discretion is “unfettered” and that courts are precluded from epgagifioanby-loan
analysis” to assess tHeccuracy, materialityand good faiti of CMI's loan defectiveness
determinationsSee CitiMortgage, Inc. v. Chicago Bancorp., Jr808 F.3d 747, 752 (8th Cir.
2015) (finding that the district court was not permitted to engage in abdgdoan analysis to
evaluate whether CNB loan defect eterminations were made in good faith).

Implying a “reasonable timdimitation into the contract would significantly restrict CMI’s
unfettered discretionnder the Section 11 of tigreementIf Equity’s view were accepted, then
whenever CMI was in possession of information that might reveal a loan defect, CNI lveoul
obligated to promptly review that information, promptly make a determination #hé&dh was
defective, and promptly demand repurchase, or else forever waive its right o S8ack an
obligation is inconsistent with the broad discretion afforded to CMI under the Agneeameavell
as with the aboweited nonwaiver provision and provision establishing that CMI’s review of, or
failure to review, loan documentation does not affect its rights under the Agreement

In sum, the reasonable time limit proposed by Equity does not, as required underiMissour
law, “rest entirely upon the presumed intention of the parties, as gathered fromrthettually
expressed in the writing itsélfGiessowRess., 232 S.W.3d at 579. It also doest@appear from
the written Agreement that a reasonable time linvei$ so clearly within the contemplation of the

partie$ that they deemed it unnecessary to exprasslige reference it in the Agreementd.

27



Nor does it appear from a review of the Agreement‘titas necessary to infela reasonable time
limit to effectuate the full purpose of tAgreementld. To the contrary, as set out abow@ppears
that an implied reasonable time limit would conflietith several of the provisions in the
Agreementin the absence of any indication from the Agreement that the parties contentipéate
implied obligation proposed by Equithe fact that the Agreement midioperate unjustly” obe
viewed as “unfair’or “unwise”in its absence is not a basis for injecting it into the Agreentnt.

The contractual provisions discussed above distinguish the instant cases from those on
which Equity reliesEquity relies heavily oWeis v. Wanstrathl49 S.W.2d 442 (Mo. Ct. #p.
1941). In that case, thparties’agreement stated, “You will get gédge first deeds of trust, and |
stand back of every one; if they should not pay out, which never happens, | will take them back.”
Id. at 443. The plaintiff purchased securities from the seller, the makers ettiréiss defaulted,
and the plaintiff waited over a year after the default before demandingmapeid. at 443, 445
46 The court found that the buyer's delay of twelve to sixteen months before demanding
repurchase wasnreasonable as a matter of law and precluded the buyer from bringing a breach
of contract suitld. at446.

The agreement ieis(which apparently consistemhly of a short letter) did not include
the contractual provisions described above. It did not provide the buyer with theafsble
exclusive discretion” to determine whether the ¢weggering a right to repurchase had occurred;
it did not contain languagepscifying that the buyer'seview or failure to review the loan
documentation at issue would not affect its right to repurchase; and it did not coetaiont
waiver provisionpresent in the Agreementhus,Weisis of limited relevance her&he other
cases relied on by Equity are similarly distinguishaBlee alsdMagee 124 S.W.2dct 112426

(oral contract not containing provisions similar to those in the Agreement Rgs¢)Nat'| Bank
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of Carrollton v. Eucalyptus7/52 S.W.2d 456 (Mo. Ct. App. 198@eparation agreement with no
provisions similar to those in the Agreement he@ntiMortgage Corp. v. Mortg. Am., Inet7
F. Supp. 2d 575 (E.D. Pa. 1999) (discussing mortgage repurchase agreement but not discussing a
non-waiver provision and or a praion statinghat thebuyer’s review or failure to revielpan
documentation would not affect the right to repurchase

For all of the above reasons, the Court declines to imply into the Agreement a term
requiring thatCMI make its repurchase damdswithin a “reasonable” time after learning of the
alleged defectsThus,the Court finds that Equity’s contractual obligation to repurchase existed
regardless of whether CMI's repurchase requests were made within a reasonabléhtisn
Equity is not entitled to summary judgment based on this argument, and this argumerdtdoes
provide a basis on which to deny CMI’'s motion for summary judgment.

4. Whether CMI Is Entitled to Summary Judgmenton the Amount of
Its Damages

Equity’s next argument is that CMIm®t entitled to summary judgment on the question of
damages because CMI has not established the lack of any genuine issue ob fisstaktlation
of the “RepurchasBrice” for each of the twelveans. The Court agrees.

Equity does not dispute CMIassertion that the Repurchase Price, as defined idNHe
Manual(incorporated by reference into the Agreement), is the approprestsure of damages for
CMTI's breach of contract claims. However, Equity asserts that the evidenc€NHahas
submitted m support of its calculation of the Repurchase Price deviates from the Repurctase Pri
formula contained in the contract and includes significant amounts of inadmisst@ace.

To support its Repurchase Price calculations, CMI submitted the affafaMt. Isaac
Miller, a Senior Repurchase Coordinator at CMI. Equity argues that several. d¥liNgr’s

calculations appear to be at odds with both the Repurchase Price formula and/omgithf $/r.
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Miller's own deposition testimony. Specificallfquity challenges Mr. Miller’s calculation of
elements (ii), (iii), andiv).®

The Court first addresses Equaygument that Mr. Miller’s calculation of element (iv) is

incorrect—an argument thadpplies to all twelvedans As discussed abovelement (iv) adsl to
the Repurchase Priéer each loarfany price paid in excess of par by CitiMortgage on the funding
date.”In his deposition, Mr. Milletestified as follows:

Q: All right. I'm going to go onto the fourth element of the repurchase price
formula which is, “any price paid in excess of par by CitiMortgage on the
funding date.” Can you tell me what “par” is?

A: “Par” is the basic cost of the loan.

Q: So the basic cost of the loan?

Yes. The loan amount.

Q: Would the par refer to the amount that the borrower borrowed on the loan?
A: Yes.
Q: All right. So the price paid in excess of par by CitiMortgage, would that
they refer to any amount that CitiMortgage paid to purchase the loan that was i
excess of the amount that the borrower borrowed on the loan as of on the funding
date?
A: Yes.

(Doc. 1871, Miller Dep., 53:1219, 54:513). When Mr. Miller was asked to identifgn a

particular Purchase Advice foffhthe amount that the borrower borrowed on the loan (“par

®The parties’ specific argumtnon this point are largely contained within the briefing on Equity’s
Objections to and Motion to Strike Portions of Affidavit of Isaac Miller (Doc. 187)chvins
referenced in the summary judgment briefing. The Court has considered thesmigumthe
briefing on the motion to strike in making its decision.

10 The Purchase Advice form is a CMI business record CMI creates when it puraHaaesor
group of loans.
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according to Mr. Milley and the amount CitiMortgage actually paid to purchasdotog Mr.
Miller pointed to theamounts listed on th#urchase Principal” and “Total Due Seller” lines
respectively For example, for the Degrey Loan, Mr. Miller testified as follows:
Q: All right. And if you take a look at the document, there’dfzere’s a line
about halfway down the page in bold saying “Summary of Loan Charges.”
And just under that says “Purchase Principal,” and then over to the right, it
says “$342,000.” Do you see that?
A: Yes.

Q: Okay. Is it your understanding that that reflects the amount of money that
was borrowed by the borrower?

A: Correct.

Q: All right. And if you go down to the bottom of the page, towards the bottom,
there’s a line for “Total Net Due Seller.” Do you see that?

A: Yes.

Q: And the amount reflected there is “$343,747.04.” That woale heen the
amount that CitiMortgage paid for this loan; correct?

A: Correct.

(Id., 84:1-24) When Mr. Miller was asked similar questions about other loans, hedféamilar
testimony.(Id., 130:1425, 131:14; 148:1725, 149:112; 161:1125, 1621-2; 168:25, 169:115,
178:12-25, 179:1; 208:15-25, 209:1-2).

As Equity points out, based dlme text of the Repurchase Price formula BhrdMiller's
testimonyabout themeaning of the terms in that formpuiawould appear that the “price paid in
excess of par by CitiMortgage on the funding date” wouldcéleulated by subtracting the
“Purchase Principal” amount from the “Total Net Due Selériount. Br the Degrey Loarthis
would have been $343,747.04 (the Total Net Due Seller) minus $342,000 (the Purchase Principal),

for a difference of $1,747.0However,in his affidavit in support of summary judgmeMy.
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Miller’ s calculation is differert-he states that element (aids $3,847.5@ the Repurchase Price
for the Degrey Loan(Doc. 131-1Miller Aff. , § 85).
In his affidavit submitted in support of summary judgment, Mr. Miller explains eleme
(iv) as follows:
The “price paid in excess of par by CitiMortgage” element of the Repurchase Price
formula refers to a negotiated amount or “premium” that CMI pays to the
Correspondent, when purchasing a loan, in excess of the Current Principal Balance
of the loan at the time of purchase. This premium is also referred to aket mar
and/or service release premium.” The “market and/or service release premium” is
equal to the amount of the “Client Base Price” plus SRP plus the “Price
Adjustments,” if any, as reflected on the purchase advice.
(Id., T 78. As an exampleMr. Miller’'s calculation of elemér(iv) for the Degrey Loan involved
taking the sum of the “Client Base Price” ($13,680) and the Service Release ($0), minus
the “negative price adjustments” in the amount of $9,832.50 reflected on the Purchase fadvic
a taal of $3,847.50(Id.,  85).Mr. Miller’s calculaion of element (iv) for other loansere
similar. (Id., 1191, 97, 103, 108, 114, 120, 126, 131, 137, 143, & 149). It is not clear to the Court
why Mr. Miller used those numbers to calculate elementdqivilow those calculations can be
reconciled with his testimony regarding his understandinigeoferms’par” and “the amount that
CitiMortgage paidas used in the Repurchase Price formula.
CMI attempts to explain Mr. Miller's calculation of the Repurchase Pricargmying that
it is “derived straight from the Purchase Advice for each loan.” (Doc.dt$8,4). That may be
correct. HoweverCMI does notadequatelyexplain, nor can the Court discern from Mr. Miller’s
deposition testimonyhow Mr. Miller's calculation is consistent with thRepurchase Price
formula in the AgreeménBased on the evidence currently before the Cdurt, Miller’s

calculation appears tee at odds with the language of the Agreement and with his own deposition

testimony. At a minimum, given the lack of clarity regarding whether Mr. Millealsulations
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are consistent with the language of the Agreement, CMI has not establiditedrifia an absence
of genuine issues of material fact as to the question of damages or that it is enjuttiepment as
a matter of law on the question of damages as to any of the twelveAcaosdingly, the Court
will deny CMI's motion for summary judgment with respect to damages.
5. Whether CMI's Claims Are Barred by the Statute of Limitations

Equity next argues that it is entitled to summary judgmen€Cdi’s breach of contract
claims with respect to all of the Loaos the ground that CMI's lawsu# barred bythe relevant
statute of limitation$? In its own motion for summary judgment, CMI argues that its claims were
timely filed. The parties agree that the relevant statute of limitations is determined by Missour
law. However, the parties dispute bathen CMI's cause of action accrued for purposes of the
statute of limitations and whether the applicable limitations period is five years peaest
Because the Court finds that CMI's claims were timely filed even undenvigdar statute of

limitations, the Court need not resolve the question of which statute of limitations applies.

11 Because CMI has not established that it is entitled to summary judgment on thengdfestio
damages as to any of the twelve loans, the Court need not address the other speeifits probl
Equity has with Mr. Miller’s calculations, some of which apply only to paldicloans or subsets

of loans. In addition, the Court notes that Equity’s first and second arguments appeaess addr
only the Degrey, Dewey (Gatesville), Dewey (Whistling StraitsjptiJensen, and Paulos loans.
(Doc. 187, Motion to Strike, p5-9). The Court has already granted summary judgment in
Equity’s favor on those loans, s#tose arguments are no longer relevant.

12 The statute of limitations is an affirmative defense, [and defendants] who orosenfimary
judgment on that basis bear the burden of showing that it bars plaiokfims."Dowell v. Lincoln
Cty, 927 F. Supp. 2d 741, 754 (E.D. Mo. 2013) (quokagvel v. Chaminade Coll. Preparatory,
Inc., 197 S.W.3d 576, 580 (Mo. 2006)).

13 Equity’s position is that the CMI's claims are governed by Missouri’'s rgdigeapplicable
statute of limitations for contract actions, wihirequires an action to be brought within five years.
SeeMo. Rev. Stat. § 516.120(1). CMI's position is that its claims are governed by the sfatut
limitations that applies to an action upon a writing for the payment of money, vegahes an
actionto be brought within ten yearSeeMo. Rev. Stat. § 516.110(1).
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The Court begins with the question of when CMI’s cause of action accrued. Under Missour
law, “the cause of action shall not be deemed to accrue when the wrong isr dbedechnical
breach of contract or duty occurs, but when the damage resulting therefsustased and
capable of ascertainment, and if more than one item of damage, then the last itemabo that
resulting damage may be recovered, and full andpteten relief obtained.’Mo. Rev. Stat.
§516.100. “[T]he requirement that damages be sustained and capable of ascertainsneat doe
change the tenet that when an injury is complete as a legal injury, the period of limitatio
commences at oncevVandenheuvel v. Sowe886 S.W.2d 100, 16@3 (Mo. Ct. App. 1994). The
Missouri Supreme Court also recently stated that “[a] cause of action for bfeamtitract does
not accrue until a breach of contract occugpalding v. Stewart Title Gu&o. 463 S.W.3d 770,

775 (Mo. 2015).

Equity’s position is that CMI's cause of action for breach of contract atcare the
statute of limitations began to run, as soon as Equity’s sale of defective loand teeCGivhe
capable of ascertainment, such that CMI cdwalde brought a lawsuit for breach of the Agreement.
Equity argues that the evidence shows that each loan’s defects were capabl¢aih@assgmore
than five years before CMI filed the instant lawsuit, so CMI's claims areliened.

CMI contends thaEquity’s position is based on the incorrect premise that the breach of
contract at issue here was the sale of defective loans (a breach of the represamdticarranties
in Section 2 of the Agreement), instead of the breach of contract that CMliadlyaeisseing—

a breach of Section 11's cuoe-repurchase provision. CMI argues that its cause of action for
breach of Section 11 could not have accrued until Equity had actually breachieth $&dby

failing to cure or repurchase a defective loan aéeeiving a demand from CMI. CMI argues that
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because that failure occurred, for each loan, within five years before IeMtHe instant lawsuit,
CMTI's claims are timely.

As both parties acknowledge, another court in this district recently addressisdlgithis
issue, in a case involving identical contractual language, and concluded thatc@iksof action
for a breach of Section 11’s cuoe-repurchase obligation did not accrue until the defendant failed
to cure or repurchase an allegedly defectoan.CitiMortgage, Inc. v. Chicago Bancorp., Inc.
No. 4:14CV-1278AGF, 2016 WL3346566, at *7 (E.D. Mo. June 16, 201¥cated in part on
other grounds upon reconsideratid@016 WL 3958594 (E.D. Mo. July 22, 2016). In her analysis,
Judge Fleissig lman by analyzinghe language of the contractdetermine when the “breach” at
issue haaccurred. She stated:

Section 11 sets forth an independent obligation that is not dependent upon or

derivative of, for instance, Section 2’s representations and warranties. Section 11's

cureor-repurchase provision provides CMI the sole and exclusive discretion to

declare one or more of the listed defects and to demand cure or repurchase, separate
and apart from [the defendant’s] representations and warranties irsettens of

the Agreement. The Eighth Circuit, interpreting both Missouri law and comparable

Minnesota law, has suggested that emreepurchase provisions akin to Section 11

are not merely procedural prerequisites, but independent and contractual

obligations,the breach of which occurs upon the seller’s failure to cure or

repurchase
Id. at *7-*8 (citing Residential Funding Co., LLC v. Terrace Mor@p, 725 F.3d 910, 916 (8th
Cir. 2013), &CitiMortgage v. Chicago Bancorp, In808 F.3d 747, 749 (8th Cir. 2015)).

Based on her finding that Section 11 sets forth an independent contractual obligation that
may be breached, Judge Fleissig distinguished the series of Newasekcited by the defendant
in which courtshadfound that a cause of action accrued at the time a defective loan was delivered
rather than at the time a repurchase demand was refds8te stated:

[T]he contracts at issue in [the New York cases relied on by the defendant] did not

contain a provision like Section 11, granting the purchaser the “sole and exclusive
discretion” to determine whether a loan was defective so as to require cure or
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repurchase. Rather, the repurchase provisions in these cases stated only that they
were a “remedy” for breach of represations and warranties contained in a
separate section of the contract that were breached, if at all, on the date-the non
complying loan was purchased. In these cases, the only cause of action avas for
breach of representation or warranty, and the rerf@dyuch a breach was limited

to repurchase. Therefore, the courts held“thatcure or repurchase obligation was

not an independently enforceable right” but was merely “a procedural prét&quis

to filing suit for breach of a representation or waryant

Id. (citations omitted).
Finally, Judge Fleissig reasoned that accepting the defendant’s argumadtiead to a
resut contrary to the terms of thegfeement and the Eighthir€uit's interpretation of the

Agreement:

If the breach at issue in thiage were truly the underlying sale of the defective
loan, as [the defendant] asserts, the Court or a jury would have to determine whether
each loan was in fact defective under the terms of the Agreement. But Section 11
“contract[s] away” this judicial review and creates a new breach, based on
[defendant’s] failure to cure or repurchase a loan that CMI has, in its sble an
exclusive discretion, determined is defecti8ee Chicago Bancorp 808 F.3d at

751. The New York cases cited by [the defendant] deoatiain such a provision,

and [the defendant] has not cited any other authority persuading the Court that the
statute of limitations accrued upon the sale of the loans in this case. As such, the
Court finds that CMk repurchase claims accrued upon [the defendant’s] failure,
after notification and an opportunity to cure, to curgepurchase the defective
loans.

Id. at *8.

The Court finds Judge Fleissig’s decision persuasive and agrees with her iggasahin
conclusions?* Both the language of the Agreement and other cases from this district make it clea
that Section 11 contains an independent contractual obligation, not simply a remebtyefacia

of Section 2.See CitiMortgage, Inv. v. Just Mortg., In®&o. 4:09 CV 1909 DDN, 2012 WL

4The Court recognizes that it is not bound by Judge Fleissig's de@&erCamreta v. Gregne
563 U.S. 692, 708 n. 7 (201XN(decision of a federal district court judge is not bindinggedent
in either a different judicial district, the same judicial district, or even upon the jsdge in a
different case.”) (quoting 18 J. Moore et 8lgore’'sFederal Practice8 134.02[1]d], pp. 13426
(3d ed. 2011)).
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1060122, at *13 (E.D. Mo. Mar29, 2012) (“Section 2(i) and 2202 are breached when a
correspondent knows or should have known that loan documents contain misstatements,
misrepresentations, or omissions but nonetheless submits the defective documents to
CitiMortgage. . . . Section 11(ii) is breached when a correspondent fausg@r repurchase the
loan, and applies regardless of the correspondent’s knowledg€R)I's cause of action here is
a breach of contract action based on Section 11 of the Agreement. Under Missouri law, and a
matter of common sense, that cause of action could not have accrued until the actbadfbreac
Section 11 occurredee Spaldingd63S.W.3dat 776 (“A cause of action for breach of contract
does not accrue untd breach of contract occurs.A.breach of Section 11 did not occur until
CMI made a determination of a loan defect, CMI gave Equity notice and an opportunity,to cure
CMI requested repurchase of a loan, and Equity failed to repurchase the loan. Thus, the cause of
action asserted in this case did not accrue until Equity failed to repurchasartse |

The Court acknowledges that its holding does, to some extent, allow CMI to control when
its claims accrue by permitting CMI to decide when it makes a determination of feahalasts
and when to demand repurchase situation that has generally been disfavored by Missouri
courts.SeeM&D Enters., Inc. v. Wolff923 S.W.2d 389, 3P (Mo. Ct. App.1999) (“The
possibility of control of the statute of limitations by parties has beend=rmesi by Missouri courts
in interpreting 8 516.100 so as to avoid that possibility,” because “[s]Juch control wouldydestro
the value of the statutef limitations as a statute of reposeMowever, that is the arrangement

Equity agreed to when it entered im0 Agreementontaining a contractual obligation that could

15 Significantly, a breach of Section 11 may occur even without a breach of Sectiomg havi
occurred—for example, where CMI, in its sole and exclusive discretion, makes afgitiodbut
erroneous determination that a loan is defective, CMI gives Equity notice and oggoiuni
corrector cure, Equity fails to correct or cure, CMI demands repurchase, and Edlstyofa
repurchase.
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arise, at the other party’s sole and exclusive discretion, at any point duriifg tifehe loans at
issue. The general policy concerns underlying the statute of limitations canmudeoteg plain
language of the contract and cannot support a holding that a party must sue for a breadrcof contr
before the breach has even occdrioreover, tle Court notes that Equity still has the right to
know that no claim will be filed against it after a certain tivibat time is simply measured by
the date Equity fails to repurchase upon request, rather than by some etfiér da

The Court is unpersuaded by Equity’s arguments for why the statute of limitaticmsgd
when Equity’s sale of defective loans to CMI became capable of ascertainRestt Equity
suggestshat because CMI's cause of action based on a breach of Section 11 involves the same
facts (the alleged defects in the loans) and injury (CMI being left witlttilddoans) as a cause
of action for breach of Section 2, both causes of actions accrued at the time CMI could have
maintained a suit based on the earlieabheThis argument is unavailind\lthough it appears
likely that CMI had ascertainable damages and could have maintained a “causentfusacter
the Agreement for breach of Section 2 prior to Equity’s failure to repurdhasesins, the relevant
gueston is when CMI could have maintaingte cause of action it now assemshich is based on
a breach of Section 11. Proving that breach requires proving different factdads proving a
breach of Section 2.

The cases relied on by Equity are distinguidédecause they did not involve two, or
more,distinct contractual obligations. For exampleHopmeier v. First Am. Title Ins. G856

S.W.2d 387 (Mo. Ct. App. 1993), in which the court found that a breach of an agreement to

16 As discussed above, the Court also notes that there is a practical limit onelvenien Equity
might be subject to a suit for a breach of Section 11’'s repurchase obligation, becdusayCM
not demand repurchase after the loan no longer exists (either because its erigireided or
because it ceased to exist after foreclosure or some other event).
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guarantee title was breached at the time the buyer became aware of the titleatbérathan at
some later date, the provisiondoarantee title was the was only possible contractual provision
that could have been breached. Similarly, the couipaldingsimply did not have occasion to
address a scenario like the one here, in which a contract contains two distinctteaintrac
obligations, both of which might have been breached, and a breach of contract suit has been
brought based on only one of thefee Spaldingd63 S.W.3d at 776. Equity cites no Missouri
cases finding that where a contract contains two distinct (but related)atoatrabligations, the
accrual of a claim based on a breach of one contractual obligation starts the runmengtatite
of limitations as t@a claim based on a breach of the other obligation. The Court agrees with CMI
that the legal injury to CMI was not complete until Equity refused to repurdmasefective loans
as required by Section 11, and that the damages resulting from a breach of Section 11t could no
have occurred until the actual breach of Section 11 occurred.

Next, Equity argue<MI’s claim could accrue before CMI made demand becdeseand
was not a prerequisite to bringing a breach of contract claim, and even iejtiva¢hingin the
Agreement prevented CMI from making demand shortly after its damages wer&iasble.
Again, however, this argument is based on the incorrect premise that CMI’'s causenafamte
for a breach of Section 2. Demand was not a prerequisite to bringing a cause of actieaclor br
of Section 2. However, it is clearly a prerequisite for bringing a cause of actionSeaut®n 11
As discussed above, Equity’s contractual obligation to cure or repurchase drtsaon the first

place untilthe rgourchasedemand was madé. Moreover, as Judge Fleissig discussed, the

17 This distinguishes the instant case from those on which Equity relies, in whichwhemo
contractual language requiring demand (and no contractual language perthétipigintiff to

make an independent determination of a problem, in its sole and exclusive discretion, before
making demand)SeelLandis v. Saxtgnl6é S.W. 912, 913 (Mo. 1891) (holding that a cause of
action to recover money from the director of a corporation accrued upon the dissolutien of t
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language and structure of the Agreement shows that demand is not merelylanatq@rerequisite
to bringing suit, but a substantive condition that must occur before a contractgatioblarises.
Third, Equity argues that this Court should follow seveesdes from other jurisdictions
(mostly applying New York law} in which courts found that the cause of action for breach of
contract accrued prior to a demand for repurchase. Thd @isagrees. An examination of those
cases shows thés Judge Fleissig found) at least the vast majority of them, the structure and
language of the contract indicated that the repurchase provision was a remeldgctrae
available, if at all, upon the breach of the obligation to deliver défeetloansSeg e.g.,U.S.
Bank Nat'l Ass’'n v. Equity BaniNo. 12:C\\02023DWF-HB, at p. 1314 (D. Minn. Mar. 2,
2015) (applying Kansas law) (Doc. ®3Z) (contract provided that repurchase was the “sole
remedy” for losses incurred in connection with the lIoAQE Securities Corp. Home Equity Loan
Trust 5 F. Supp. 3d 543, 548 (S.D. N.Y. 2014) (contract provided for repurchase in the event
of a “breach of any of the representations and wéesi’ and stated that the ctoerepurchase

provision obligations “constitute the sole remedies” for such a brelaehinan Bros. Holdings,

corporation, not when demand for the money was refused; noting, “If a creditor hasathe ah

all times of making his cause of action perfect, it would be unjust and oppressive to hbokl that
could postpone indefinitely the time for enforcing his claim by failing to prasede is really

and in fact able at any time to bring an action when he can by his own act fix tteé pengnent.

It is no stretch of language to hold that a cause of action accrues, for theepoirgesting the

statute in motion, as soon as the creditor, by his own act and in spite of the debtor, can make
demand payable.”Arst v. Barkeninc., 655 S.W.2d 845, 848 (Mo. Ct. App. 1983) (rejecting the
plaintiffs’ arguments that their cause of action did not arise until they dgfeedant notice of a
breach and opportunity trepair).

18 Equity also cites one case applying Kansas law and coming to a similar camcBeeU.S.
Bank Nat'l Ass’n v. Equity Banko. 12:CV-02023BWF-HB (D. Minn. Mar. 2, 2015) (applying
Kansas law) (Doc. 1237). Equity suggests that a court ajppdyDelaware law reached the same
conclusion as well, although a close examination of that case reveahatlttde actually applied
New York law to the question of when the statute of limitations accised.Lehman Bros.
Holdings, Inc. v. Univ. Am Mortg. CaNo. 13CV-0092WJM-BNB, 2014 WL 4269118, at *6
(D. Colo. Aug. 28, 2014).
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Inc. v. Univeral Am Mortg. Co, Civ. No. 13CV-00092WJIM-BNB, 2014 WL 4269118, at *3
(D. Colo. Aug. 28, 2014) (applying New York law) (noting that repurchase and indemaificati
obligations were “merely prsuit contractual remedies™ells Fargo Bank, N.A. v. JP Mag
Chase BankN.A., No. 12CIV-06168 (MGC), 2014 WL 1259630, at *2 (S.D. N.Y. Mar. 27, 2014)
(contract provided that demand for repurchase was “the sole remedy” in th@kadneach of
representations and warrantie8yrora Comm. Corp. v. Standard &fc Mortg., No. 12CV-
3138WJIM-KLM, 2014 WL 1056383, at *50§. Colo.Mar. 19, 2014)applying New York law)
(contract provided for repurchase “in the event of a breach” of the represestatd warranties);
Deutsch AHA Secs. Mortg. Loan Trust, SerizgB06OA1 v. DB Structured fds, Inc., 958 F.
Supp. 2d 488, 4993 (S.D. N.Y. July 24, 2013) (contract provided that repurchase obligation was
the “sole remedy” for a breach of representations and warrartelsinan Bros. Holdings v.
Evergreen Moneysoce Mortg. Co,. 793 F. Supp. 2d 1189, 1194 (W.D. Wash. 2011) (obligation
to repurchase'only triggered bya breach of any of the represainins, warranties, or
covenants . . ”) (quotation marks omittedACE Ses. Corp, Home Equity Loan Trust v. DB
Structured Products, Inc36 N.E.3d 623, 6289 (N.Y. Ct. App. 2015) {Although parties may
contractually agree to undertake a separate obligation, the breach of which doesnattéris
some future date, the repurchase obligation undertaken by DBSP does not fit tiyisiclesc .
It was dependent on, and indeed derivative of, DBSP’s representations andiegamwanch did
not survive the closing and were breached, if at all, on that)date

In contrast, in the instant case, the Agreement doedescribe the repurchase provision
as a remedy for breach of Sectida @bligation to deliver defedtee loans. Instead, as discussed
above, it is a separate contractual obligation that is triggered only wheralseventshave

occurred: CMI has dateined, in its sole and exclusive discretion, that one of the listed defects
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exists that would permit it to demand repurchase; CMI has given Equity notice apdatunity

to cure; CMI has demanded repurchase; and Equity has failed to repurchase.n§jbgottuke

Court finds these cases from other jurisdictions to be distinguishable. MoreoWer gtaent that
any of those cases are not distinguishable from the instant case, the Cagreéal with their
reasoning and will not follow them.

For all of he above reasons, the Court finds that the statute of limitations for CM$e ca
of action for breach of contract as to each loan accrued as to at the time thatfdtiguityo
repurchase the loan. The undisputed evidence sh@at&duity’s failure to repurchase occurred
within five years of the filing of the instant lawsuit with regard to each. [bhas, CMI'’s lawsuit
was timely filed under either the fiygear statute of limitations or the tgear statute of
limitations, and the Court need not decudeich statute of limitations is applicable here. With
respect to the affirmative defense of the statute of limitations, Equity’s motrosufomary
judgment is denied, and CMI’s motion is granted.

6. Failure to Mitigate Damages

In CMI's motion for summary judgment, CMI asserts that there are no genuine aésues
material fact as tdequity’s affirmative defense that CMI failetd mitigate damages. In its
opposition briefEquityargues there are genuine issues of material fact as to mitigation of damages
with respect to the six Liquidated Loans: the Degf@gwey (Gatesville), Dewey (Whistling
Straits), Hint, Jensen, and Paulos Loans. Howeveabse the Court has already grdnte
summary judgment in Equity’s favor with respect to those six loans, the issoigstion of
damages as to those loans is moot.

Equity does not assert that there are any genuine disputes of mat¢dal taenitigation

of damages with respect to thianson, Henry, Jensen, Loucks, Rivers, and Seemungal loans.
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Thus, the Countvill not deny CMI's motion fosummary judgment as to those wans based on
a failure to mitigate damages.

V. CONCLUSION

For all of thereasons stated above, the Court finds that Equity Bank has established that
there are no genuine issues of material fact and Equity is entitled to judgneemtadier of law
on CMI’s breach of contract claims with respect to Begey, Dewey (Gatesville), Dewey
(Whistling Stiaits) Hunt, Jensen, and Pauldsans. The Court further finds that CMI has
established thahere are no genuine issues of material fact and CMI is entitled to jutigman
matter of law on the question of liability on CMI’s breach of contract cléantieHanson, Henry,
Jensen, Loucks, Rivers, and Seemungal Loans. However, the Court finds that neitheagarty
established that it is entitled to judgment as a matter of law with respect to the qoledéinrages
related to the Hanson, Henry, Jensen, Loucks, Rivers, or Seemungal Loans.

Accordingly,

IT IS HEREBY ORDERED that DefendanEquity Bank N.A.’'s Motion for Summary
Judgment (Doc. 115) ISRANTED IN PART and DENIED IN PART . With respect to the
Degey, Dewey (Gatesville), Dewey (Whistling Strajtsjunt, Jensen, and Paulbsans it is
GRANTED. With respect to thelanson, Henry, Jensen, Loucks, Rivers, and Seemungal Loans,
itis DENIED.

IT IS FURTHER ORDERED that Plaintiff CitiMortgage, Inc.’s Motion for Summary
Judgment (Doc. 123) ISRANTED IN PART and DENIED IN PART . With respect to the
Degey, Dewey (Gatesville), Dewey (Whistling Strajtsjunt, Jensen, and Paulbeans it is
DENIED. With respect to thelanson, Henry, Jensen, Loucks, Rivers, and Seemungal Loans, it is

GRANTED with respect to libility and DENIED with respect to damageBhe Court willissue
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a separate order setting a conference to address the appropriate next stepdviiog taso
outstanding damages question.
IT IS FURTHER ORDERED that Defendant Equity Bank, N.A.’s Motion to Strike

Portions of Affidavit of Isaac Miller. (Doc. 187) BENIED.

Nl (X7

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thisl8th day of August, 2017.
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