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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LAWRENCE M. WILSON, DARREN )
METZGER, and CHARLES )
PATTERSON, Individually and on )
behalf of all others similarly situated, )

Plaintiffs, : )

V. )) Case No. 4:15CV00380 AGF
PNK (RIVER CITY), LLC, d/b& ;
RIVER CITY CASINO AND HOTEL, )

Defendant. ))

MEMORANDUM AND ORDER

This action for unpaid overtime wagedm®mught as a putative collective action
for violation of the Fair Labor Standardst (“FLSA”), and putdive class action under
Federal Rule of Civil Procedure 23 for viota of Missouri’'s wagend hours law. The
matter is now before the Court on Plaintiffisbtion for leave to proceed as a collective
action and facilitate notice under the FLSA, 2$I1C. §216(b). Also ere the Court is
Plaintiffs’ motion to amend their request fetief to require that Defendant PNK (River
City), L.L.C., post the FLSA notice and conséorin for potential opt-in plaintiffs, in the
break rooms of Defendant’s place of busindsst the reasons set forth below, Plaintiffs’

motion to proceed as a colleaiaction and to facilitate no@cshall be granted in large

part, but Plaintiffs’ motion to amend tiheequest for relief shall be denied.
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BACKGROUND

The three named Plaintiffs are presamdl former floor supervisors employed by
Defendant in its St. Louis, Missouri, casino, within the three years preceding the filing of
the lawsuit on February 27, 2015. Theygdl¢hat Defendant’s floor supervisors are
non-exempt employees under the FLSA, arad Befendant required them to work in
excess of 40 hours per week, but refusgobpovertime wages. On April 29, 2015,
Plaintiffs submitted anothendividual’'s Consent to Jo the collective action.

The motion now under consideration wasditen June 3, 2015. Plaintiffs seek
conditional collective class certification fddor supervisors who worked at the casino
during the three years leading up to the fildighe action; an order requiring Defendant
to produce a computer-readable data fidetaining the names, addhses, and telephone
numbers of all potential members of the cdliexclass; and an order authorizing notice
by U.S. first class mail tdllssuch individuals by means ttie proposed Notice submitted
by Plaintiffs along with their proposed Gjpt Consent Form. In the motion to amend
their request for relief, Plairits also seek an order reguaig that Defendant post the
Notice and Consent forms in the break rgavh Defendant’s place of business.

The proposed Notice tells potential plaintiffspart, that if they join the suit and
the Court rules in favor of Defendant, theay have to pay “soenportion of the court
costs and expenses (though not attorney) feearred by [Defendant].” The proposed
Notice also states that if thgyin the action, their interestvould be represented by the
current Plaintiffs’ attorney, aalternatively, they could joiby representing themselves or

with counsel of their choasy. (Doc. No. 18-3.) The proposed Opt-In Consent Form
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states that the signator designates Plaintiftsraeys to representrhiin this lawsuit.
(Doc. No. 18-4.)

Plaintiffs allege that there are individuals who are similarly situated to Plaintiffs
with respect to job requirements, hours worked, and pawigions, who may desire to
opt in to this lawsuit. Thiassertion is supported by tagidavit of one of the named
Plaintiffs describing the challenged pay prows that applied to all floor managers at
the casino during the class period. Plainfifisher assert that the proposed class is
clearly identifiable, and ideally gad for collective action treatment.

On June 16, 2015, Plaintiff's filed anothedividual’'s Consent to Join. The next
day, Defendant responded to Bt&i's motion for leave to preceed as a collective action.
Defendant argues that Plaintiffs have failedlemonstrate that other floor supervisors
desire to opt-in to this action, and haver#fore failed to establish that this is an
“appropriate case” for conditional certificatiodefendant also objects to the Notice
proposed by Plaintiffs because (1) it contragltbe Opt-In Consent o with regard to a
putative plaintiff's option tmpt-in without consenting teepresentation by Plaintiffs’
attorneys, and (2) putative plaintiffs shouldiv®rmed that if Defendant prevails, they
may be liable to Defendant for attorney’s fees, whereas the proposed Notice improperly
states that opt-in plaintiffs will not be liaklier Defendant’s attorney’s fees, if Defendant
prevails, because attorney’s fees can barded to a prevailing FRA defendant upon a
finding that the plaintiff(s) tigated the action in bad faitibbefendant also argues that
Plaintiffs have made no showing for theedeof the telephone numbers of all potential

opt-in plaintiffs.



Defendant opposes the motion to am#relnotice on the grounds that (1)
Plaintiffs have made no showing that maglinotice to putative opt-in plaintiffs is
insufficient, (2) notice in thevork-place is both under-inclusive because it does not reach
former floor supervisors; and over-inclusive because it provides an unnecessary second
notice to
current employees, who will akdy receive that notice by mail, and (3) with respect to
current employees, receiving two forms ofioe (one by mail and one posted in break-
rooms) will improperly suggest thRlaintiffs’ claims have merit.

DISCUSSION

The FLSA provides that an action mayrbaintained “by any . . . employee[ ] for
and in behalf of himself . . . and other eoydes similarly situatédo recover damages
for the failure to pay the minimum wage. @9%5.C. § 216(b). Such an action is known
as a “collective action,” into wbh similarly situated employsanay “opt-in” in order to
benefit from the suit’s results. The FLSA provides the district court with “the requisite
procedural authority to manage the procegsiaofng multiple parties in a manner that is
orderly, sensible, and not otherwise contrargtatutory commands or the provisions of
the Federal Rules of Civil Procedurd-doffmann—La Roche Inc. v. Sperljt93 U.S.
165, 170 (1989). The court has a “respaitigitio avoid the ‘stirring up’ of litigation
through unwarranted solicitation” of potentigpt-in plaintiffs, but the district court
should, “in appropriateases,” exercise its discretion to facilitate notice to potential

plaintiffs. Id. at 169 (citations omitted).



Section 216(b) does not define when “otBmployees [are] sidarly situated” so
that collective action certification, and thelawtzation of notice, is appropriate. Nor has
the Supreme Court or the Eighth Circuit CaafrAppeals done so. Ehdistrict courts in
this circuit use a two-step approach, borrodvedh other district anappellate courts, to
determine whether other employees angilarly situated for collective action
certification. At the first stage, the notisege, the court uses a lenient standard to
determine whether similarly situated persersst, and if appropriate, the class is
conditionally certified. Onc#he court conditionally certifethe class, potential class
members are given notice ane tpportunity to opt-in. Tédsecond step occurs after
notice, time for opting-in, and discovery haa&en place. Applying a stricter standard,
the court at the second step makes a factual determination on the similarly situated
guestion. The second inquiry is usuatnducted upon a tBndant’'s motion for
decertification. See generally Ondes v. Monsanta,o. 4:11CV197JAR, 2011 WL
6152858, at *6 (E.D. MdDec. 12, 2011)Beasely v. GC Servs. LP70 F.R.D. 442, 444
(E.D. Mo. 2010).

“Conditional certification at the no#cstage requires nothing more than
substantial allegations that the putative €lagmbers were together the victims of a
single decision, policy or plan.Beasley270 F.R.D. at 444. lsupervising the form and
method of providing notice to potential plaffgj the court should enre that the notice
Is “timely, accurate, and informative,” and tist take care to avoid even the appearance
of judicial endorsement of ¢hmerits of the action.”"Hoffmann—La Roche 1nc493 U.S.

at170, 174.



Here, upon review of the record, the Carohcludes that Plaintiffs have cleared
the relatively low hurdle of deonstrating that conditional i&ication of the collective
action is appropriate. Plaintiffs havenee forward with sufficient allegations and
evidence that they and the attmembers of the proposed @altive class were victims of
a single decision, policy, or plan to dserthem of due congnsation, to justify
conditional certification.See, e.g., Onde2011 WL 6152858, at *6Courts in this
circuit generally do not requirgaintiffs seeking conditionalertification to also present
evidence that others will acilly opt-in to the actionSee Halsey v. Casino One Cgrp
No. 4:12CV1602 CDP, 2012 WE200531, at *3 (E.D. Mo. Ded2, 2012). But even if
this were required, here, with three namealrRiffs and two opt-in Plaintiffs to date,
such a showing has been made.

The Court agrees with Defendant thateed not provide Rintiffs with the
telephone numbers of potential opt-in plaintiffs at this po8de, e.g., Littlefield v.
Dealer Warranty ServsLLC, 679 F. Supp. 2d 1014, 1819 (E.D. Mo. 2010). As
Defendant suggests, shouldipliffs require such contamformation because written
notice is returned undeliveralbe proves to be othervasnadequate, Plaintiffs may
apply to the Court for telephone numbers @afic individuals upon such a showing.

The Court believes, however, that thetide® and Opt-In Consent Form proposed
by Plaintiffs are deficient in several respedtsst, the Notice affirmatively states that
opt-in plaintiffs would not béable for Defendant’s attoay’s fees, should Defendant
prevail in the action. Here, as noted ataahe proposed Notice does inform potential

plaintiffs that if Defendant prevails inghaction, they may be liable for a portion of

6



Defendant’s court costs and expensesth8aurrent dispute revolves around whether
the Notice should also stateathf Defendant prevails, thaaintiffs may be liable for
Defendant’s attorney’s fees. While it is truattibourts have the inherent power to assess
attorney’s fees against aslag plaintiff where the losinglaintiff acted in bad faithsee
Alyeska Pipeline Serv. Co. v. Wilderness Satl U.S. 240, 258-59 (1975), the Court
does not believe that this possibility shoh&lincluded in the Ni@we as it may have a
chilling effect on participation in this aoti and the likelihood of such an award is
remote. While courts are split, even in tistrict, on whether a collective class notice
should include the possiity that taxable costs would besessed against the plaintiffs if
they lost, Defendant has cited no cases regua notice to staténat the defendant’s
attorney’s fees may be assesagdinst the plaintiffs if #y lost. And even if some
courts did so, this Court doestriaelieve that that is the proper resolution. On the other
hand, the Court does not think it proper to pellential plaintiffs affirmatively that they
will not be liable for Defendant’s attioey’s fees, if Defendant prevails.

Second, although the Notice advises prospedglaintiffs that they may opt in but
not choose to have Plaintiffs’ counsel regnt them, neither the Notice nor the Opt-In
Consent Form advises them how to do Sbere is no place on ti@pt-In Consent Form
for a plaintiff wishing to jointhe action to indicate that he or she chooses to proceed pro
se or with counsel other than Plaintiffs’ current counsel, in accordance with the Notice.
And while the Notice suggests that plaintiffisy “file” their opt-in, presumably with the

Court, no address or methoddwding so is provided.



Third, the Opt-In Conseritorm does not adequately advise plaintiffs of their
deadline for opting in.The Opt-In Consent Form should conspicuously advise plaintiffs
of the deadline. In adn, neither the Notice nor ¢hOpt-In Consent Form state
whether the Opt-In Consent i@ must be actually filed or received by counsel by the
deadline, or need only lpwst-marked by the deadline.

With respect to Plaintiffs’ motion tamend their request for relief, the Court
agrees with Defendant that Plaintiffs hanat shown that mailing the notice and consent
forms would not be a sufficient means of @divg notice to potential opt-in plaintiffs.
See, e.g., Halsey v. Casino One Cphip. 4:12CV1602 CDP, 2@ WL 6200531, at *6
(E.D. Mo. Dec. 12, 2012Martinez v. Cargill Meat Solution265 F.R.D. 490 (D. Neb.
2009). Should it transpiredhcontact information afurrent employees provided by
Defendant is not accurate, Plaintiffs can agabve for permission to post the notice and
consent forms at the workplace.

CONCLUSION

Accordingly,

IT ISHEREBY ORDERED that Plaintiffs’ motion fo conditional certification
to proceed as collective action andilitate notice under 29.S.C. §216(b) is
GRANTED, with the exception that Defendarged not provide Plaintiffs with
telephone numbers of potential opt-in pldfatat this point. (Doc. No. 17.)

IT ISFURTHER ORDERED that Plaintiffs’ motion teamend their request for

relief, to require posting of the Notice,DENIED. (Doc. No. 27.)



IT ISFURTHER ORDERED that Plaintiffs shall eanfer in good faith with
respect to the form of Notice and @ptConsent Form and shall have uRtiiday,
September 4, 2015 to file a proposed amended Nwtiof Collective Action Lawsuit and
Opt-In Consent Form consistent witlis Order. Defendant shall have ultiednesday,

September 9, 2015 to file any objections to thamended proposed forms.

Clecstrcs) 7 rcatip
AUDREY G. FLEISSIG
UNITEDSTATES DISTRICT JUDGE

Dated this 31st day of August, 2015.



