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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

GARY BICE, )
Petitioner, g
VS. )) Case No. 4:18V-0414 JAR
JASON LEWIS! 3
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on PetitioGary Bice’spro sePetition unde28 U.S.C.
§ 2254 for Writ of Habeas Corpus By a Person in State Custody K2od.). Respondent filed a
response (Doc. No. 13). On June 29, 2@iée filed a pro se “motion for retrial” and “motion to
oppresgsic] statements(Doc. Nos. 17, 18), which the Court construed as supplements § his
2254 petition (Doc. No. 19) Respondenfiled a response to Bice’'s supplemental claims on
September 8, 2015 (Doc. N@2). Because ltis Court has determined thBice’s claims are
inadequate on their face and the record affirmatively refutes thelfasgetions upon which his

claims are based,¢rCourt decides this matter without an evidentiary hedring.

1 During the pendency of the Petition, Jason Lewis became thematr@outheast Correctional Center
where Petitioner is incarcerated. Pursuant to Rule 2 oRtihes Governing Section 2254 Cases in the
United States District Courts, the Respondent is the state officer whaustdy. Therefore, the Clerk of
Court is ordered to add Jason Lewis as the Respondent and remove |&re\&/abme.

2 «A district court @es not err in dismissing a movanmotion without a hearing if (1) the movent
‘allegations, accepted as true, would not ehtitie movant to relief, of(2) the allegations cannot be
accepted as true because they are contradicted by the recordnilyhi@credible, or conclusions rather
than statements of fattBuster v. U.S., 447 F.3d 1130, 1132 (8th Cir. 2006) (quoting Sanders v. U.S., 341
F.3d 720, 722 (8th Cir. 2003) (citation and quotation marks omitted).
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l. Background

The Missouri Court of Appeals summarized the evidence regarding this cadewas:{ol

L.U. (“Child") was born in 2000, and she was absewven years old when she met

Defendant. In 2009Child moved with her mother to live with Defendamid Defendang

girlfriend in Cge Girardeau. Childpent a lot of time with Defendant while her mother

was at work. Before she moved to Defentargsidence, Defendant had reached beneath
her clothes and touched her on her bottom.

After Child began living with Defendant, he reachmesheath her clothes and touched her

“boobs” with hishands. Defendant also touched Ctsftpeepeé under her clothes with

his tongue on one occasiand touched it with his hand§a] bunch of times. On one

occasion, Defendant put his fingers inside ‘fprepee” Defendant bought her toys and
candy andold her that if she kept hémouth shut he wouldleep buying therm.Before

Defendant would toucher, he would tell her tttake off [her] shorts and ponh a long T

-shirt” One day when she was in tterwith her mother going to McDonalds, she told her

that Defendant was touching h&fother then “went straight to the police.”

(Respondent’s Exhibit E at)30n May 18, 2011, &toddard Countyury found Bice guilty of
threecounts of statutory sodomuy the first degree involving a child less than twelve years old.
The trial court accepted the jury’'s verdicts and sentenced Biagoasr and persistent offender
to three concurrent 28-year terms of imprisonment. (Respondent’s H3labit 1)

Bice filed a direct appealontending the trial court abused its discretion in denfisg
motion fora mistrial when a detective testified that he had offered Bice a polygrapBitaest
argued the detective’s testimony created “a risk that jurors assumediBieetook the offered
test and the results were against him, or that Bice refused to take thectaste he knew he was
guilty. The Missouri Court of Appeals for the Eastern District, findiregabuse of discretion,
affirmedBice’s convictions and sesnce.State v. BiceNo. SD 31458 (Mo. AppS.D. June 14,
2012).

Bice filed a timely Rule 29.15 motion for pastnviction relief, claiming his trial counsel

was ineffective for(i) failing to investigate and seek a suppression hearing challenging the

® The state court's factual findings are presumed to be correct, and Bice bearslémedbuebutting this
presumption by clear and convincing evidence. 28 U&2a254(¢e)(1).
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voluntariness of his statements and confession to pbkoause his mental illness made it
impossible for him to knowingly waive his right to remain sijemid(ii) failing to present expert
testimony and documentary evidence at trial in support of his claim that hissionfesas not
voluntary. The motion court denied the motion without an evidentiary hearing. (Respondent’s
Exhibit F at 1446). The Missouri Court of Appeals for the Eastern District affirmed the dircu
court’s denial of the motiomBice v. State, No. SD 33051 (Mo. App. S.D. Oct. 31, 2014
On March 4, 2015Bice filed the instan§ 2254 petition in which he raises the following
four grounds:
(2) trial counsel was ineffective for not allowing Bice to testify and for “lackkdf m
handling [his] mental condition”;
(2) trial counsel was ineffective for failing to challenge fh@secutds decision to
withdraw his offer for Bice to take lie detector test;
(3) trial counsel was ineffective for failing to withdraw Bice’s statement aslumtary;
and
(4) police did not inform Bice of his Miranda rights at the time of his arrest.
In his supplements to h§ 2254 petition Bice claims he is entitled ®retrial because his trial
counsel prevented him from taking a lie detector test and from testifgihgs@wn behalf (Doc.
No. 18). He also claims his statement to the police was involuntary and thatllisunsel was
ineffective for failing to suppress evidence of this statement at tread. (Bo. 17).
. Standard of review
Pursuant to 28 U.S.C. § 225a district court “shall entertain an application for a writ of
habeas corpus on behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treaties dhiteel

States.” 28 U.S.C. § 2254(4)]n a § 2254habeas corpus proceeding, a federal court’s review of
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alleged due process violations stemming from a state court conviction is rigkraerson v.
Goeke, 44 F.3d 675, 679t(8Cir. 1995).

Federakourts may not grant habeas relief on a claim that has been decided on the merits in
State court unless that adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable application of,

clearly established Federal law, as daieed by the Supreme Court of the United States;

or

(2) resulted in a decision that was based on an unreasonable determination of the facts
light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(4(2). “A state coursdecision is contrary to . . . clearly established law if it
applies a rule that contradicts the governing law set forth in [Supreme Cosef oa if it
confronts a set of facts that are materially indistinguishable fromm@¢8e Court] decision . . .

and nevertheless arrives at a [different] resuftdgle v. Norris, 474 F.3d 1090, 1095 (8th Cir.

2007) (quoting Mitchell v. Esparza, 540 U.S. 12;18(2003)). A State court “unreasonably

applies” federal law when it “identifies the correct governing llegke from [the Supreme]
Court’s cases but unreasonably applies it to the facts of the particular state @isaser” or
“unreasonably extends a legalnmiple from [the Supreme Cousl precedent to a new context
where it should not apply or unreasonably refuses to extend that principle to a newwbateit

should apply.”Williams v. Taylor 529 U.S. 362, 407 (2000). A State court decision may be

considered an unreasonable determination “only if it is shown that the state poestimptively
correct factual findings do not enjoy support in the record.” Ryan v. Clarke, 387 F.3d 7891790
(8th Cir. 2004) (citing 28 U.S.C. § 2254(e)(1)).

A State cours factual findings are presumed to be correct. 28 U.S.C. § 2254(e)(1); Wood
v. Allen, 558 U.S. 290, 293 (2010). Review under § 2254(d)(1) is limited to the record before the

state court that adjudicated the claim on the meCitdlen v. Pinholster, 131 S. Ct. 1388, 1398

(2011).Clear and convincing evidence that State court factual finding®lad&ntiary support is
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required to grant habeas relig8 U.S.C. § 2254(e)(1); Wood, 558 U.S. at 293.

1. Procedural default

“Ordinarily, a federal court reviewing a state conviction in a 28 U.S.C. § 2254eplioge
may consider only those claims which thétmner has presented to the state court in accordance

with state procedural rulesArnold v. Dormire, 675 F.3d 1082, 108%/ (8th Cir. 2012)

(quotations and citations omitted). “In Missouri, a claim must be presented at epaf she
judicial proces#n order to avoid defaultld. at 1087 (quotation and citation omitted). A petitioner
must have “fairly presented the substance of the claim to the state.cothéseby affording such

courts fair opportunity to apply controlling legal principles to the factsgeapon [the] claim.”

Wemark v. lowa, 322 F.3d 1018, 16201 (8th Cir. 2003) (quotations and citations omitted). “A
claim has been fairly presented wteepetitioner has properly raised the same factual grounds and
legal theories in the state courts which he is attempting to raise in his federas patition.1d. at

1021 (quotations and citations omittedl)§ 2254 applicant’s failure to raise a claimstae court

results in procedural defaueeWooten v. Norris, 578 F.3d 767, 77tH&ir. 2009).

“When a habeas petitioner defaults his federal claims in state .coufederal habeas
review of his claims is barred unless he ‘can demonstrate fraubke default and actual prejudice
as a result of the alleged violation of federal law, or demonstrate that tailcoesider the claims

will result in a fundamental miscarriage of justiceMbrgan v. Javois, 744 F.3d 535, 538 (8th Cir.

2013) (quotng Coleman v. Thompson, 501 U.S. 722, /D (1991)cert. denied, 134 S. Ct. 1882

(2014). “Cause must be something external to the petitioner, something that cannot fairly be

attributed to him.’Arnold, 675 F.3d at 1087 (quotation and citations omitf€d)establish actual

prejudice, the petitioner “must show that the errors of which he complains ‘worked tiuUat a
and substantial disadvantage, infecting his entire trial with error of cormstaltimensions.’ ”

vy v. Casparil73 F.3d 1136, 1141 (8th Cir. 1999) (quotihgted States v. Frady56 U.S. 152,
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170 (1982)). To establish that a fundamental miscarriage of justice would result, itloagret
must “present new evidence that affirmatively demonstrates that he is inob¢katcrime for

which he was convicted Murphy v. King 652 F.3d 845, 850 (8th Cir. 2011) (quotation and

citation omitted).

V. Discussion

A. Ground 1

Bice claimshis trial counsel was ineffective for “not allow[ing] him to testify at trial and
for his “lack of skill in handling [Bice’s] mental conditionThis claim is procedurally defaulted
becaus@icedid not raise it in his direct appeal or at any stage of hisquustiction proceedings.

SeeSweet v. Delp 125 F.3d 1144, 1149 (8th Cir. 199Further, Bicehas not demonstrated

adequate cause to excuse the default. ColeftdnU.Sat 750.
Even if the claim is not procedurally defaultdshwever,it lacks merit.A claim by a
defendant that his counsel deniednhihe right to testify is analyzed under the ineffective

assistance of counsstandard of Strickland v. Washington, 466 U.S. @&84).To succeed on a

claim of ineffective assistance of counsel, a habeas petition must establislhabttotnsels
representation fell below an objective standard of reasonableness,” and that but foI'sounse
deficiency there is “a reasonable probability that ... the result of the pragegduld have been
different.” Id. at 694.The relevant inquiry is not what defense counsel could have done, but rather

whether the choices made by defense counsel were reasdbhhtboneau v. U.S., 702 F.3d

1132, 1137 (& Cir. 2013).
A criminal defendant has a constitutionghtto testify, and only the defendant may waive

that right.Frey v. Schuetz|el51 F.3d 893, 897 (8th Cit998).A defendant’s waiver of his right

to testify, like his waiver of other fundamental constitutional rights, must de r@untarily and

knowingly. United States v. Bernloehr, 833 F.2d 749, 75th @ir. 1987) (citingBoykin v.
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Alabama 395 U.S. 238, 2423 (1969)). “[A] knowing and voluntary waiver of the right may be
found based on a defendansilence when his counsel rests without calling him to testhey,
151 F.3dat 898. “[U]nder such circumstances the defendant must act ‘affirmatively@rrétan
apparently ‘acquiescling] in his counsehdvice that he not testify, and then later claiming that his
will to testify was overcome.’ Id. (quoting_Bernloehr, 833 F.za 751-52).

Here,after calling breewitnesses at trial, the defense rested without callingt® testify.
Bice remained silent and did not affirmatively state to either the court or to cobaskketwanted
to testify. Given his &nce in these circumstancesic&cannot now argue that he did not
effectively waive his right to testifyfSeeFrey, 151 F.3d at 898Bernloehr 833 F.2d at 7552.
Bice does not assert that counsel agdehis will to testify, and the record supportatlhe issue
never arose. Nor does Bice demonstrate that his testimony, if adduced, would have made a
difference to the jury. Accordinglice has not shown that his trial courisgberformance was
deficient or that he suffered any prejudice on accouabohsels assistance regarding his right to
testify.

Bice furtherclaims his trial counsel lacked “skill in handling his mental conditidviere
conclusory allegations are insufficient to support a claim of ineffectivstasse of counsel.

Bryson v. Unied States268 F.3d 560, 562 {8 Cir. 2001);Estes v. United State883 F.2d 645,

647 (8h Cir. 1989).Bice fails to allege any factdeemonstrating how this purported lack of skill
amounted to deficient performance by counsel and how this in turn prejudiced his .defense
Moreover, a court-ordered psychiatric evaluation found that\Basefully aware of the nature of

his actions at thertie of the crimes and capable of assisting in his own defEns&laim raised in

Ground 1 of the instant petition is, therefatenied.



B. Ground 2

Bice seeks habeas relief because the “prosecutor offered a lie detector test and then
withdrew the offer.” His allegation thatcounsel was ineffective for not challenging the
prosecutor’s decisioto withdraw his offeseeningly infers that counsel should have insisted Bice
take the lie detector tedt/pon review of the record, the Court finds this claim iscpdurally
defaulted, as Bice did not raise it during poshviction proceedingandhas not attempted to
show cause for this defauweet 125 F.3cat 1149 Coleman 501 U.Sat 750.

Even if the claim was not procedurally defaulted, however, it laek#. Bice assumes his
counsel could have forced theosecutor to give him a lgetectotest somethinglefense counsel
simply cannot doMoreover, theresults of die detectortest even if favorable td@ice, would

almost certainly have been inadmissible at t8akUnited States v. Week|y#28 F.3d 1198, 1199

(8th Cir. 1997) (citations omitted)(“The reliability of polygraph evidence haeng been

considered suspect, and its admission into evidence is rarely gragngtdte v. Biddle, 599

S.w.2d 182, 185 (Mo. banc 1980) (“The results of polygraph examinations are inadmissible as
evidence in a criminal trial because they lack scientifjgpsrt for their reliability.”) Further,
Bice’s impliedassumption that the results of a polygraph test would be favorable and that these
results could have led to a more favorable veldioherespeculationparticularly in light of the
overwhelming evidence of his guikhus, tial counsek alleged failure to insist that Bite take a
lie detectottestdoes not constitut@effectiveassistancef counselThe claim raised in Ground 2
is denied.

C. Ground 3

Bice assertsistrial counsel'should have withdrawn [Bice’s] statement because it wasn’t
voluntary.” Bice appears to be referring to statements he made during two interviews with

Detective Darren Estes wherein he admitted to having sexual contact with itime (Retsp. Ex. A
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at 7-54) The second interview was videotaped and played for the jury. (Resp. Ex. A Bicg5.
also signed a written statement of the same that was presented to th@djuay. 34-35)
Essentially, Bice is contending that his taalinsel should have movedstappress evidence of his
confession at trial.

The Missouri Court oRppeals rejected this claim in its order affirming the motion court’s
denial of post-conviction relief, explaining:

The decision as to whether to filareotion to suppress is a mattertoél strategy
and generally will not beuestioned in a postnviction reliefproceeding. For
counsel to be foundneffective for failure to advise concernirey motionto
suppressthere must be shown to have been a reasopatibability that, but for
counsel’s errors, the result of the proceeding would have been different.

Buckner v. State, 35 S.W.3d 417, 421 (Mo. App. 20@@gations omitted). On direct
appeal, this Courtpreviously concluded that the evidence of [Biceyjsilt was
overwhelming. Thisalone would seem ttoreclose any reasonable probability that the
result ofthe proceeding would have been different even if toainsel had made a motion
to suppressNevertheless, the motion court’'s conclusion thgite]'s confession was
voluntarily made and that, ithe absence of any evidence of police coercianp@ion to
suppress would have been meritless was clearly erroneous. [Bice]'s only factual
allegationsin his motion on this issue were that [Bice] wotddtify that he thinks on a
seond-grade level, thaDetective Estes called [Bice] a monster, thatective Estes told
[Bice] what happened to chilcholesters in prison, and that [Bice] was not medicated
during his questioning.

Just because an accused has a mental illness doegmtethis or her ability to voluntarily
confess to arime. Rather,

[tlhe test for “voluntariness” is wheth@nder the totality of the circumstances
defendant was deprived of a free choicadmit, to deny, or to refuse to answer,
and whether physical opsychologicalcoercion was of such a degree that
defendant’s will was overborne at tlime he confessed. When considering the
totality of circumstances, no single factlispositive and in determining whether a
confession was obtained by mentalercion factors to consider include age,
experience, intelligence, gender, lack of education, infirmity, and unusual
susceptibility to coercion.

State v. Lytle 715 S.W.2d 910, 915 (Mo. banc 1986j)ations omitted) (emphasis added).
Whether [Bicelthinks on asecondgrade level or was not medicategring questioning is



not dispositive. The issue whether his mental state as a whole, combined palice
coercion, removed his free choice to confess.

First, the motion court concluded that the recowdclusvely showed that the confession
wasvoluntarily given. The results of [Bice]’'s psychiatric evaluation concluded Biee ]
was fully capable gbarticipating in his defense and at all times of [Bicalleged criminal
conduct, [Bice] was able tonderstad the nature of his conduct. In the abseoicany
allegations of contrary expert facts in [Bicetisotion, this evaluation dispels concerns
regardingBice]'s mental abilities. Furthermore, as the mowowirt points out, Detective
Estes had no concerresgarding [Bice]'s mental capacity and [Bice] neasked Estes to
stop because he was confused. Theneotbing to indicate that the motion court was
mistaken in concluding that [Bice]'s confession was anything but voluntary.

The motion court also concluded that a motiorsuppress would have been meritless
because theravas no evidence of police coercion. [Bice] alleges etective Estes
tricked [Bice] into confessing bgiving false legal advice (telling [Bice] the jury would
only get one side of the story unless he confessed)yatedling [Bice] that terrible things
happen to childnolesters in prison. Regardless of the meritEsies’s statements, even
confessions obtainetthrough subterfuge are admissible unless it wadfdnd societal
notiors of fairness or the subterfugdikely to procure an untrustworthy confessi&tate

v. Davis, 980 S.W.2d 92, 96 (Mo. App. 1998). Because of [Bice]'s prior offenses, [Bice]
was “quiteknowledgeable about the court system,” as fourldsmimental evaluain, and
Estes’s statements did noise to a level that would make [Bice]'s confession
untrustworthy or unfair. A postonviction court is1ot clearly erroneous in finding counsel
not ineffective for failure to investigate and file reritless motion to suppress a
confessionState v.Hunter 840 S.W.2d 850, 870 (Mo. banc 1992). Thetion court’s
finding that the record conclusivelgfutes [Bice]'s allegations on this point is not clearly
erroneous. [Bice]'’s first point is denied.

(Resp. Ex. | at 8-10.)

As set forth above,efleral courts may not grant habeas relief on a claim that has been
decided on the merits state court unlesthe state court’s decision is contrary to, or involves an
unreasonable application of clearly established federaagetermined by the Supreme Court of
the UnitedStates or the state coust decisionis based on an unreasonadietermination of the
facts in light of the evidence presented in the statat.28 U.S.C. § 2254(d)(4(2). Thus, to
preval on hisineffective assistance gbunselclaim, Bice mustshow that the state court applied
Stricklandto the facts of his case in an objectively unreasonable mdtoen. v. lowa, 313 F.3d
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1058, 1063 (8th Cir. 2002) (quoting Bell v. Cone, 535 U.S. 685989&002)) (internal citation
omitted inHoon). Bice has failed to do so here.

Bice’s only factual allegations on this issue were that he thinks on a secondeyeide |
that Detective Estes called him a monster and told him what heghpchild molesters in prison,
and that Bice was not medicated during his questiopplying the principles o&trickland the
Missouri Court ofAppeals concluded that a motion to suppress would have been meritless because
the evidencevas sufficient to shovBice’s confession was voluntdy given andthere was no
evidence of police coercion. In reaching this conclusion, the Court noted the redBite’sf
psychiatricevaluation which foundhewas fully aware of the nature bis conduct and capable of
assisting in his own defensghe Court also noted that Bice was “quite knowledgeable about the
court system,” as found in hisychiatricevaluationand that Detective Estes’s statemeatBice
during their interviews did not rise to a level that would make his confession wmrtst or

unfair, seeState v. Davis980 S.W.2d 92, 96 (Mo. Ct. App. 1998ke als&tate v. Lytle 715

S.w.2d 910, 915 (Mo. 1986) The test for “voluntariness” is whether under the totality of the
circumstances defendant was deprived of a free choice to admit, to deny, osetoednswer,
and whether physical or psychological coercion was of such a degree that désewilbntas
overborne at the time he confes8gd.

Given these facts, theout properlyconcluded that Bice’s claim of ineffectiveness based
on trial counsel’s failure to move for the suppression of tatesnentdails underStricklandand

is, thereforedenied.State v. Hunter, 840 S.W.2d 850, 870 (Mo. 199®stconviction court not

clearly erroneous in finding counsel was not ineffective for failing to investigad file a

meritless motion to suppress defendant’s confession).
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D. Ground 4

Bice claims he is entitled to habeas relief because the police failed to advise isn of
Mirandd® rights until after he was interrogatéthis claim is procedurally defaulted becauseeB
did not raise it irondirect appeal or at any stage of p@stconviction proceedingSweet 125
F.3dat1149 andhas not demonstrated adequate cause to excuse the d&f@ritan 501 U.S. at
750.

Even if the claimis not procedurally defaulted, however, it is not properly before this
Court. Fourth Amendmentlaims are not cognizable in federal habeas proceedings if the state
provided the petitioner an opportunity for the full and fair litigation of such claiBseStonev.

Powell 428 U.S. 465, 494 (197&8¢ee alsdalmer v. Clarke408 F.3d 423, 437 (8tGir. 2005)

(same) (citation omitted). “The Eighth Circuit uses a-paat test to determine if a full and fair

opportunity to litigate a claim has been provideseeWillett v. Lockhart 37 F.3d 1265 (8th Cir.

1994).Under this testa Fourth Amendment habeas corpus claim is barreStbyev. Powell

unless: 1) “the state provided no procedure by which the prisoner could raise his Fourth
Amendment clairh or (2) “the prisoner was foreclosed from using that procedure because of an

uncorscionable breakdown in the systénadl. at 1273 As to the first part of this test, the Eighth

* Miranda v. Arizona384 U.S. 436 (1966).

® The only indication irStoneas towhat constitutes an opportunity for full and fair litigation is tlei€'s

citation ofTownsend v. Sain, 372 U.S. 293 (1963¢eStone supra, at 494 n.36. ownsend{he Court
held that a federal court must conduct an evidentiary hearing on a habeas petitiaieriwhen the
petitioner was denied a full and fair evidentiary hearing in the statetrrt. The courinstructedthat a
full and fair hearing could be denied in the following ways:

(1) the merits of the factual dispute were not resolved in the state he@jrihe state factual
determination is not fairly supported by the record as a whole; (3) thénfding procedure
employed by the state court was not adequate to afford a fulfaamtearing; (4) there is a
substantial allegation of newly discovered evidence; (5) the matad@ Were not adequately
developed at the stat®urt hearing; or (6) for any reason it appears that the state triat dfida
not afford the habeas apgant a full and fair fact hearing.

Id. at 313.
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Circuit has stated that it finds “petitiongropportunity’ for full and fair litigation should not
depend upon whether he has taken advantage of the proedablav. ” Id. at 1271. Further,
“[t]he federal courts on habeas review of such claims are not to consider mindtlaed fair
litigation of the claims in fact occurred in the state courts, but only whethstateeprovided an
opportunity for suchitigation.” Id. at 1273 Here, here is nothing before this Court to suggest that
Bice was foreclosed from usingroceduresvailable to him at the state court level to raise his
Fourth Amendment claim arising oaf alleged Miranda violationsmuch less because of an
unconscionable breakdown in the system.

Even if Bice’s claimis cognizable,it lacks merit. The evidence before the trial court
established that Bice was Mirandizaad that he did not make an unequivocal request for counsel.
DetectiveDarrenEstesinterviewed Bice obecember 3 and 4, 200Estedestifiedthaton both
occasionse advisedice of his Miranda rights prior to interviang him and thatBice signed a
form waiving his Miranda rights before each interviefiResp. Ex. A at 206:@07:16;
221:9-222:2.Bice has not presented any evidence to refute Estes’ testiflmmyglaim raised in
Ground 4 is therefore denied.

Accordingly,

IT ISHEREBY ORDERED that PetitioneGary Bice’sPetitionunder 28 U.S.C§ 2254
for Writ of Habeas Corpus By a Persin State Custodjl] is DENIED.

IT ISFURTHER ORDERED that because Petitioner cannot make a substantial showing
of the denial of a constitutional right, the Court will not issue a certificate oakgipty. SeeCox
v. Norris, 133 F.3d 565, 569 (8th Cir. 199Ggt. denied, 525 U.S. 834, 119 S. Ct. 89, 142 L. Ed.
2d 70 (1998).

A judgment dismissing this case is filed herewith.
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Dated thi20th day ofFebruary, 2018.

Dot (1L

éﬁHN A.ROSS
NITED STATESDISTRICT JUDGE
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