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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MARY SYKES, )
Plaintiff, ) )
V. ) ) Case No. 4:15CV00462 AGF
CITY OF PINE LAWN, ))
Defendant. : )

MEMORANDUM AND ORDER

This action was filed by Plaintiff Margykes under 42 U.S.@.1983 against the
City of Pine Lawn, Missouri (“Pine Lawn"and the mayor (Sylvester Caldwell), eight
aldermen, a building administrator (Bn Cunningham), a Builder's Commissioner
(Raymond Winston), and a police officer oétbity (Steven Blakely). The matter is
before the Court on Pine Lamotion to dismis$wo counts of Plaintiff's complaint.
For the reasons set forth below, the motiaalldbe granted. The Court will also order
Plaintiff to show cause why the remainingiodshould not be dismissed for failure to
state a claim.

BACKGROUND

Plaintiff alleges in her four-count compiathat Defendants harassed her and her
family, and caused them to be evicteflom the home they welleasing, without due

process of law. She further alleges thatannection with these events, police entered
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her home without a warrant, and wrongfullyested Plaintiff and members of her family,
forcing them to post bond secure their release.

Count 1 of the complaint sks damages under 42 U.S.C. § 1983 on the assertion
that city officials deprived Rintiff of property without suffiient process, in violation of
the Fourteenth Amendment; @ut 2 seeks damages undetstort law for negligent
infliction of emotional distress; Countsgeks punitive damag®ased the foregoing
allegations; and Count 4, alboought under 8 1983, assetihat Caldwell, Cunningham,
Winston, and Blakely, in their officialna individual capacities, conspired to violate
Plaintiff's civil rights through falsereests, illegal searches, and harassrhent.

On the motion of Pine Lawn, Plaintiffdaim for punitive denages was stricken
with respect to Pine Lawn, because mypatities are immune from punitive damages.
(Doc. No. 9.) On June 9, 2015, DefentaCaldwell, Cunningham, Winston, and
Blakely were dismissed from the action (withpuejudice), in their individual capacities,
due to Plaintiff's failure to serve them(Doc. No. 22.)

On June 1, 2015, Pine Lawn filed the @msmotion for partial dismissal, directed

toward Counts 2 and 4 of tkemplaint. Specifically, lpie Lawn argues that Count 2

1 Although the caption dhe complaint lists eight aldermefi Pine Lawn, they are not

mentioned in the body of themplaint. Thus, Plaintiff fids to state a claim against
these defendants.

2 The Court need not address whether these Defendants were properly served in their
official capacities, because afllwe discussed, all claims aipst them in their official
capacities fail as a matter of law. In adutiti with these Defendantismissed in their
individual capacities, the claim for piive damages fails as to them.



alleging emotional distredss barred by Pine Lawn’s sovereign immunity under Missouri
Revised Statute § 537.600.nBiLawn contends that, becalBlaintiff has not pleaded a
waiver of, or exception to, sovereign immunitythis case, Count ghould be dismissed
for failure to state a claim upon which relief may be granted.

With respect to Count 4, Pine Lawssarts that following the dismissal of the
individual Defendants in their individual capiges, they are all being sued only in their
official capacities. Because dafial capacity suits are actuabyits against the body that
the officials represent, Pine Lawn argues atint 4, in effect, alleges that the city
conspired with itself. Pine kan contends that employees of a city and a government
cannot conspire with the city asmatter of law, and thus Couhfails to state a claim.
Plaintiff has not filed a response to Pine Lawmigtion, and the time to do so has passed.

DISCUSSION

To survive a motion to dismgsa complaint must contasufficient factual matter,
which, when accepted as trstates “a claim to relief tha plausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y550 U.S.
544,570 (2007)). “Threadbare recitals of éhements of a cause of action, supported by
mere conclusory statements,” will not pass mustér. The reviewing court must accept
the plaintiff's factual allegations as true aswhstrue them in the plaintiff's favor, but is

not required to accept the léganclusions the plaintiff d&ws from the facts allegedd.;

% In its motion to dismiss, Pine Lawliscusses Count 2 as a claim for intentional

infliction of emotional distress, but the Coudtes that Plaintiff's claim is actually one
for negligent infliction of emtional distress. However, thikstinction does not alter the
substance of Pine Lawnfsotion, nor its outcome.
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Retro Television Network, ¢nv. Luken Comm’cns, LL696 F.3d 766, 768-69 (8th Cir.
2012).

Negligent I nfliction of Emotional Distress

Under Missouri Revised &iute § 537.600, publientities generally enjoy
sovereign immunity as it existed at commaomn,lanless immunity is waived, abrogated,
or modified by statuteRichardson v. City of St. Loyi293 S.W.3d 133136 (E.D. Mo.
2009). Under this doctrine, municipalitieg antitled to sovereigmmunity only when
they are engaged in “governmental” functiengnes performed fdhe common good of
all — but not when engaged in “proprietary” functions — those performed for the special
benefit or profit of the municipidy acting as a corporate entityd.; Jungerman v. City of
Raytown 925 S.W.2d 202, 204 (Mo. 199@jrogated on other grounds Bputhers v.
City of Farmington263 S.W.3d 603 (Mo. 2008). If soeggn immunity applies, it does
not need to be pled as affirmative defense, and ittlee plaintiff's burden to show that
the defendant has waived suoimunity, or that a statutory exception to immunity
applies. Richardson293 S.W.3d at 137.

Here, Plaintiff alleges that she suffemaotional distress due to the actions of
Winston revoking her occupaynpermit, and harassment bynBiLawn police officers.
The regulation of building permits ancethctions of police officers are both
governmental functions performed for the common good, rather than actions for the
special profit of Pine Lawn, and therefora®Lawn is entitled to sovereign immunity

with respect to claims &ing from these actionsSee Jungermar®25 S.W.2d at 204-05



(distinguishing governmental functions fingoroprietary functios, and listing police
actions as an example of a municipasitptandard governmental functions).

Plaintiff has not pled in her complaintathan exception to sovereign immunity
applies, nor has she alleged that Pine Lawivedbits immunity inthis case. Plaintiff
also failed to respond to Pih@wn’s motion and show thabvereign immunity does not
apply to Defendants’ actions, for example aoguing that they weneot governmental in
nature. Therefore, the Court concludes ®aitint 2 against Pine Lawn is barred by §
537.600, and wilbe dismissedSee Jackson v. East Prairie Police Deplb.
1:05CV00115 LMB, 2006 WL 156717, at tE.D. Mo. Jan 20, 2006) (dismissing state
tort claims against a municipality and its peliorce, because plaintiff failed to show
that the relevant actions were proprietary eathan governmentady that a waiver or
exception to sovereign immunity applie®ichardson293 S.W.3d at 138 (affirming the
dismissal of state negligent and intentional ttaims against a municipality because its
challenged actions were gowenental in nature).

Civil Conspiracy

To state a claim for conspiracy under4&.C. § 1983, a plaintiff must show that
“(1) defendants conspired tomtéve her of a constitutional right; (2) at least one of the
alleged co-conspirators engagedan overt act in furtheraraf the conspiracy; and (3)
the overt act injured her.Pitts v. City of Cuba913 F. Supp. 2d 688, 708 (E.D. Mo.
2012) (citation omitted). Ther§t prong requires a “meng of the minds” between at
least two conspiratorBarstad v. Murray Cnty420 F.3d 880, 887 (8th Cir. 2005).
Governmental entities cannot conspire with themselvesyitiotheir employees acting
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in the scope of their official capacitieAnzaldua v. NE Ambulance & Fire Protection
Dist., No. 4:13CV01257 ERW, 2@ WL 466234, at *8 (b. Mo. Feb. 5, 2014);
Barstad 420 F.3d at 887.

The Court agrees with Pine Lawn that Plaintiff's Count 4 failstate a claim for
conspiracy under 8 1983. &muse no individual Defendants remain in Count 4, the
conspiracy claim is one against Pine Lawmngtigh its officials acting within the scope of
their duties. A conspiracy requires the tmagof at least two minds, and cannot exist
between government employees who, in th#ficial capacities, constitute but a single
entity. Thus, the Court will dismiss Count 4 for faduo state a claimSee Runs After v.
United States766 F.2d 347, 354 (8th Cir. 1985) (missing a conspiracy claim against
tribal officials in ther official capacities, aatig within the scope dheir official duties,
because “an entity or gowenental body cannot cgpise with itself”).

Due Process Claims

The only count remaining iRlaintiff's complaint is Count, in which she asserts
violations of her due process rights under Bourteenth Amendment. o state a claim
under 42 U.S.C. 8§ 1983, a plaintiff mubkbsv that (1) the action in question occurred
under color of state law, and (2) the actioa @eprivation of a federal constitutional or
statutory right.Parrat v. Taylor 451 U.S. 527, 535 (1981). aémder to state such a claim
against a state or municipality, a plaintiff sa@lso show that the alleged constitutional
deprivation occurred as a resultasf official custom or policyGrayson v. Ros#54
F.3d 802, 811 @ Cir. 2006);Humbolt v. Jefferson County, M®&o. 4:15CV415 SNLJ,
2015 WL 3506610, at *2 (E.DMo. June 3, 2015).
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Following the dismissal of Defendar@aldwell, Cunningham, Winston, and
Blakely in their individual capacities, the gribefendants in Courit are Pine Lawn and
its officials, in their officialcapacities, which are also effectively claims against Pine
Lawn itself. See Kentucky v. Grahad/3 U.S. 159, 165 (1985) (explaining that a suit
against a public official in his official capity is actually a suit against the entity for
which the official is an agent).

Although Defendants have nmoved to dismiss Coudtof the complaint, on
review, the Court concludes that Plaintiff iaged to allege that any of the disputed
actions were part of an official policy or cast of Pine Lawn. Rather than dismiss this
countsua spontat this point, the Court will order &htiff to show cause why this count
should not be dismissed foiiliae to state a claim. Anmgesponse to the Order to show
cause shall include a proposed amended compldlrtcourse, all allegations in such an
amended complaint must compiyth Federal Rule of @il Procedure 11(b)(3), which
requires that factual contentions in agding “have evidentiaryupport, or, if
specifically so identified, will likely havevidentiary support after a reasonable
opportunity for further investigation orstiovery.” Fed. R. Civ. P. 11(b)(3).

CONCLUSION

Accordingly,
IT ISHEREBY ORDERED that Defendant’s motion to dismiss Counts 2 and 4

of Plaintiff's complaint iSGRANTED. (Doc. No. 20.)



IT ISFURTHER ORDERED that Plaintiff shall have up to and includidgly
20, 2015, to show cause why Count 1 of the conmmlahould not be dmissed for failure
to state a claim. Failure to dowdl result in dismissal of this count.

MQ‘

AUDREYG. FLEISSIG AV
UNITEDSTATESDISTRCITJUDGE

Dated this 9th day of July, 2015



