
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
A.A. and K.A., by and through    )  
next  fr iend Tam onique Grady,   )  
 )  
               Plaint iffs,  )  
 )  
          vs. )   No. 4: 15-CV-523 (CEJ)  
 )  
CI TY OF FLORI SSANT, et  al.,   )  
 )  
               Defendants. )  
 
 

MEMORANDUM AND ORDER 

 This m at ter is before the court  on the m ot ion of defendant  City of Flor issant  

to dism iss Counts I V and VI  of plaint iffs’ com plaint , pursuant  to Fed.R.Civ.P. 

12(b) (6) . Plaint iffs have filed a response in opposit ion and the issues are fully 

br iefed.  

 I . Background  

 Plaint iffs are the m inor children of Afolabi Abayom i, who died on October 20, 

2013, from  gunshot  wounds he suffered while sit t ing in his car in front  of his 

residence in St . Louis County. Plaint iffs allege that  Flor issant  police officers Andrew 

Gerwitz and Joshua Sm ith fired their  weapons at  Mr. Abayom i. They further allege 

that  Mr. Abayom i’s residence was unlawfully searched by St . Louis County 

detect ives Tom  Lasater, Joe Percich, Pat r ick Hokam p and Chris Most . Plaint iffs br ing 

this act ion pursuant  to 42 U.S.C. § 1983, assert ing claim s of excessive force, 

unreasonable search and seizure, and conspiracy.  Plaint iffs also assert  Missour i 

state law claim s of wrongful death, assault , and bat tery.  

A. et al v. Florissant, Missouri, City of. et al Doc. 37

Dockets.Justia.com

https://dockets.justia.com/docket/missouri/moedce/4:2015cv00523/138871/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/4:2015cv00523/138871/37/
https://dockets.justia.com/


2 
 

 The plaint iffs’ § 1983 claim s against  the City of Flor issant  are set  forth in 

Counts I V and VI .  The claim s are based on the theories of m unicipal liabilit y and 

respondeat  superior  

 I I . Legal Standard 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint . Fed.R.Civ.P. 12(b) (6) . The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”  Bell At lant ic Corp. v.  

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 

506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) . The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim . Scheuer, 416 U.S. at  236. A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on its face.”  Twom bly, 550 

U.S. at  570;  see id. at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson, 355 U.S. 41, 45-46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal, 556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly applies to all civil act ions) . “Factual allegat ions m ust  be enough to raise 

a r ight  to relief above the speculat ive level.”   Twom bly, 550 U.S. at  555. 

 I I I .  Discussion  
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 To survive a m ot ion to dism iss, “a civ il r ights com plaint  m ust  contain facts 

which state a claim  as a m at ter of law and m ust  not  be conclusory.”  Frey v. City of 

Herculaneum , 44 F.3d 667, 671 (8th Cir. 1995) . A plaint iff m ust  assert  facts that  

affirm at ively and plausibly suggest  that  the pleader has the r ight  he claim s, rather 

than facts that  are m erely consistent  with such a r ight . Gregory v. Dillard’s, I nc., 

565 F.3d 464, 473 (8th Cir. 2009)  ( internal quotat ion and citat ions om it ted) . While 

a plaint iff need not  set  forth “detailed factual allegat ions,”  or “ specific facts”  that  

describe the evidence to be presented, the com plaint  m ust  include sufficient  factual 

allegat ions to provide the grounds on which the claim  rests. I d. (citat ions om it ted) .  

  A.  Count  I V: Policy, Custom  and Failure to Train  

 Sect ion 1983 liabilit y for a const itut ional violat ion m ay at tach to a 

m unicipalit y if the violat ion resulted from  (1)  an “official m unicipal policy,”  (2)  an 

unofficial “ custom ,”  or (3)  a deliberately indifferent  failure to t rain or supervise. 

Atkinson v. City of Mountain View, Mo., 709 F.3d 1201, 1214 (8th Cir. 2013)  (cit ing 

Monell,  436 U.S. at  690-91 and City of Canton, Ohio v. Harr is, 489 U.S. 378, 388 

(1989) ) . Plaint iffs assert  that  Flor issant  is liable for the act ions of defendants 

Gerwitz and Sm ith because the cit y:  (1)  delegated policy-m aking authority to the 

Gerwitz and Sm ith;  (2)  had a policy or custom  of failing to act  on a pat tern of 

t ransgressions;  and (3)  failed to properly hire, t rain, supervise, cont rol and/ or 

discipline Gerwitz and Sm ith. 

  1 .  Delegat ion of policy- m aking authority   

 Municipal liabilit y at taches only where the decisionm aker possesses final 

authority to establish m unicipal policy with respect  to the act ion ordered. Pem baur 

v. City of Cincinnat i,  475 U.S. 469, 481 (1986) .  “ [ T] he authority to m ake m unicipal 
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policy is necessar ily the authorit y to m ake final policy.”  City of St . Louis v. 

Praprotnik, 485 U.S. 112, 127 (1988) . Authorit y to m ake m unicipal policy m ay be 

granted direct ly by a legislat ive enactm ent  or m ay be delegated by an official who 

possesses such authority. Pem baur, 475 U.S. at  483.  

 Plaint iffs allege that  the policy m akers for Flor issant  are “an alderm anic 

board, the m ayor, or som eone else and that  person delegated full authority and/ or  

em powered”  Gerwitz and Sm ith to m ake policy. Com plaint , ¶¶144, 146 [ Doc. # 1] . 

They further allege that  Flor issant ’s delegat ion of authority placed Gerwitz and 

Sm ith in “policy-m aking posit ions,”  with the result  that  the city is liable for 

unconst itut ional acts of the individual defendants. I d. at  ¶¶145, 147. 

 Defendant  argues that  plaint iffs’ conclusory allegat ions and form ulaic 

recitat ion of the elem ents of their  claim s are not  sufficient  to state a claim  for relief.  

Plaint iffs counter that  the Suprem e Court  has rejected any heightened pleading 

requirem ent  for claim s against  a governm ental ent ity. Leatherm an v. Tarrant  

County Narcot ics I ntelligence & Coordinat ion Unit , 507 U.S. 163, 168 (1993) . More 

recent ly, however, the Suprem e Court  has held that  in order to survive a m ot ion to 

dism iss, a com plaint  m ust  allege facts sufficient  “ to state a claim  to relief that  is 

plausible on its face.”  Twom bly ,  550 U.S. at  570. Considering this pleading 

standard, in order to state a viable § 1983 claim  against  Flor issant , plaint iffs are 

required to plead facts sufficient  to support  “at  least  an inference that  their  

const itut ional r ights were violated as a result  of act ion taken as a result  of a 

delegat ion of authority.”  A.J. ex rel. Dixon v. Tanksley, No. 4: 13-CV-1514 CAS, 

2014 WL 1648790, at  * 7 (E.D. Mo. Apr. 24, 2014)  (citat ions om it ted) . Plaint iffs 

plead no facts at  all and thus have failed to m eet  this standard. 
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  2 . Pat tern of t ransgressions  

 Plaint iffs alternat ively allege that  Flor issant  is liable because there was a 

pat tern of t ransgressions of which it  should have known.  

 “Governm ental liabilit y m ay be established through proof that  the alleged 

m isconduct  was so pervasive am ong the non-policy m aking em ployees of the 

[ ent it y]  as to const itute a ‘custom  or usage’ with the force of law.”  I d. (quot ing 

McGautha v. Jackson Cnty., Mo., Collect ions Dep’t , 36 F.3d 53, 56 (8th Cir. 1994) ) .  

“ [ A]  custom  can be shown only by adducing evidence of a cont inuing, widespread, 

persistent  pat tern of unconst itut ional m isconduct .”  I d. (quot ing Jenkins v. County of 

Hennepin, Minn., 557 F.3d 628, 634 (8th Cir. 2009) ) .  Here, plaint iffs allege that  the 

act ions of the individual defendants “were part  of a pat tern of t ransgressions, of 

which [ the City]  knew or should have known.”  Com plaint , ¶¶159-69. Flor issant ’s 

failure “ to act  proact ively to prevent  such a pat tern of t ransgressions, and 

part icular ly to prevent  the const itut ional violat ions out lined herein,”  establishes a 

policy “ to condone or otherwise tolerate such const itut ional v iolat ions.”  I d. at  ¶161. 

Plaint iffs allege that  Flor issant  “ thus had a ‘policy or custom ’ of failing to act  upon 

prior sim ilar com plaints of unconst itut ional conduct , of which they knew or should 

have known, which caused the const itut ional injur ies at  issue. There was a pr ior 

pat tern of unconst itut ional conduct  so ‘persistent  and widespread’ as to have the 

effect  and force of law.”  I d. at  ¶162. 

 Plaint iffs have not  alleged any facts to support  this theory of liabilit y. They 

have not  ident ified any other t ransgressions that  have occurred, nor do they state  

how Flor issant  addressed or failed to address any other t ransgressions. I n the 

absence of any factual allegat ions to support  the existence of an unconst itut ional 
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policy or custom , there is no basis upon which to hold Flor issant  liable under § 

1983. I d. at  * 9. “A pleading that  offers ‘labels and conclusions’ or ‘a form ulaic 

recitat ion of the elem ents of a cause of act ion will not  do.’”  I qbal, 556 U.S. at  678. 

“To survive a m ot ion to dism iss, a com plaint  m ust  contain sufficient  factual m at ter, 

accepted as t rue, to ‘state a claim  to relief that  is plausible on its face.’”  I d. “While 

legal conclusions can provide the fram ework of a com plaint , they m ust  be 

supported by factual allegat ions.”  I d. at  679. Here, plaint iffs m erely recite the 

elem ents of a § 1983 claim  against  Flor issant  with no factual basis for holding it  

liable. See also A.J, 2014 WL 1648790, at  * 9 (dism issing ident ically worded claim s 

against  St . Louis Board of Police Com m issioners) . 

  3 . Failure to t ra in  

 Plaint iffs also allege that  Flor issant  is liable because it  failed to properly hire, 

t rain, supervise, cont rol or discipline Gerwitz and Sm ith.  

  “ I n lim ited circum stances, a local governm ent ’s decision not  to t rain certain 

em ployees about  their  legal duty to avoid violat ing cit izens’ r ights m ay r ise to the 

level of an official governm ent  policy for purposes of § 1983. A m unicipality’s 

culpabilit y for a deprivat ion of r ights is at  its m ost  tenuous where a claim  turns on a 

failure to t rain.”  Connick v. Thom pson, 131 S Ct . 1350, 1359 (2011)  (citat ion 

om it ted) . I n order to state a claim  under § 1983, a m unicipalit y’s “ failure to t rain it s 

em ployees in a relevant  respect  m ust  am ount  to ‘deliberate indifference to the 

r ights of persons with whom  the [ unt rained em ployees]  com e into contact . ’ Only 

then ‘can such a shortcom ing be properly thought  of as a . .  .  policy or custom  that  

is act ionable under § 1983.’”  I d. at  1359-60 (quot ing City of Canton,  489 U.S. at  

388) . Therefore, “when . .  .  policym akers are on actual or const ruct ive not ice that  a 
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part icular om ission in their  t raining program  causes . .  .  em ployees to violate 

cit izens’ const itut ional r ights, the [ m unicipality]  m ay be deem ed deliberately 

indifferent  if the policym akers choose to retain that  program .”  I d. at  1360. The 

m unicipalit y’s “policy of inact ion”  in light  of not ice that  its program  will cause 

const itut ional violat ions “ is the funct ional equivalent  of a decision by the 

[ m unicipality]  it self to violate the Const itut ion.”  I d. 

 Here, plaint iffs allege that  Flor issant  was “deliberately indifferent  to the 

r ights of others in adopt ing its hir ing and t raining pract ices, and in failing to 

supervise, cont rol and/ or discipline”  the individual defendants, “ such that  those 

failures reflected a deliberate or conscious choice”  and “ the need to correct  

deficiencies is so obvious, and the inadequacy so likely to result  in the violat ion of 

const itut ional r ights, that  the policym akers . .  .  can reasonably be said to have 

been deliberately indifferent  to the need.”  Com plaint , ¶¶150-51;  153-54. As with 

their  other theories of m unicipal liabilit y, plaint iffs m ake only conclusory recitat ions 

of the elem ents of a claim  based on failure to t rain, supervise, cont rol or discipline 

the individual defendants. The com plaint  is devoid of any facts relat ing to this 

theory of liabilit y which, if proven, would support  the claim  against  Flor issant .  

Count  I V will therefore be dism issed.  

  B. Count  VI : Respondeat  Superior  

 I n Count  VI , plaint iffs seek to hold defendant  Flor issant  liable for the alleged 

14th Am endm ent  violat ions based on the theory of respondeat  superior .   Although 

the Suprem e Court  has “held that  a m unicipality is a ‘person’ that  can be liable 

under § 1983,”  it  is well established “ that  a m unicipality cannot  be held liable on a 

respondeat  superior  theory, that  is, solely because it  em ploys a tort feasor.”  Szabla 
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v. City of Brooklyn Park, Minn.,  486 F.3d 385, 389 (8th Cir. 2007)  (cit ing Monell v. 

Departm ent  of Social Services of New York, 436 U.S. 658, 690-91 (1978) ) . 

Plaint iffs acknowledge that  their  respondeat  superior  claim  against  Flor issant  cannot  

be sustained and, therefore, Count  VI  will be dism issed. 

* * * * *  

 For the reasons set  forth above, 

 I T I S HEREBY ORDERED  that  the m ot ion of defendant  City of Flor issant  to 

dism iss Counts I V and VI  of the com plaint  [ Doc. # 20]  is granted .  

 
 
 
 

        
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 21st  day of Septem ber, 2015. 
 

 


