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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ALAN PRESSWOOD, D.C., P.C., )

individually and on behalf of all others )
similarly situated, )
)
Plaintiff, )
)

V. ) Case No. 4:16V-592 NAB

)
PERNIX THERAPEUTICS HOLDINGS, et al),
)
Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on Defendants Pernix Therapeutics Holdings and
Somaxon Pharmaceuticals, Inc.’s Motion to Dismiss Plaintiff Alan #@ss, D.C.P.C.’s
Second Amended Complaint and Supplemental Motion to Dismiss Plaintiff's Secoaedd&d
Complaint. [Docs. 29, 67.] Plaintiff fled memoranda in opposition to Defendantgmsdi
dismiss. [Docs. 34, 74.] Defendants filed Reply Briefs. [Docs. 37, 75.] On November 7, 2016,
the Court heard oral argument on Defendants’ motions to disrbasing the oral argument,
Plainiff filed a new motion to stayhe case until putative plaintiff Dr. Alan Presswood (Dr.
Presswood) completes currently pending bankruptcy litigation.

Essentially, the Court is tasked with determining whether the current Plaiasff h
standing to bring this action, which the parties agree it does not. Second, the Court must
determine whether it isequired tostay this actionuntil putative plaintiff Dr. Presswood
completes currently pending bankruptcy litigation. For the following reasons,cine @ill

grant Defendantsanotions to dismiss and dismiss this action.
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Procedural Background

This action has a long and circuitous history.

Dr. Allen Presswood formed Associated Physical Medicine, PAEM) in 1990 as
Presswood Chiropractic, with the name change to APM occurring in 2001. [D&d. 7A°M
was administratively dissolved by tls#ate of Missouri in 2005. [Doc. 78] Dr. Presswood
continued to file taxes in the name of APM into 2011. [Doe5,7Ex. 1.] In April 2011, two
unsolicited faxes were alleggdsent by Scienomics Growguldressedo Dr. BrentPalmer, who
worked forthe administratively dissolvedPM at the time. Dr. Presswood contends that he
managed APM as a sole proprietorship at the ti@ea. April 30, 2012, Dr. Presswood formed
Alan Presswood, D.C., P.Ga,professional corporation. [Doc. ] On May 29, 2012, Dr.
Presswood filed for personal chapter 7 bankruptcy in the Southern Districhofsllli[Doc. 75
4.] Dr. Presswood claimed Alan Presswood D.C., P.C. and APM as assets, but stateMthat AP
was no longer operating. [Doc. 75-4 at 12.]

On Februaryl5, 2015, Plaintiff Alan Presswood, D.C., P.C., hereinafter referred to as
Plaintiff, filed this case as a class action against Defendants Pernix Therapeutics Holdings,
Somaxon Pharmaceuticals, Inc., and John De&8 ih the Circuit Court of St. Louis Qaty.
Plaintiff also contemporaneously filed a Motion to Certify a Class Action. In its original
Petition, Plaintiffaccused Defendants of violating thelephone Consumer Protection Act, 47
U.S.C. 8227 (“TCPA"), the Missouri Merchandising Practices Abto. Rev. Stat. 807.020,
and committing conversion. [Doc. 5Plaintiff claimed that Defendants semto unsolicited
facsimile advertisemenia April 2011 [Doc. 5.] Defendants removed the action to this court

on April 8, 2015.



On April 15, 2015,Plaintiff filed a Consent Motion to Dismiss its Motion for Class
Certification, asserting that the parties agreed that Bhihtiff renewed its motion for class
certification or notifies the Court that it will not pursue its class claims under R3jle 2
Defendants agree not to make any individual settlement offers or a Rule 8®Qfteigment.
On April 15, 2015, Defendants filed a Motion to DismRkintiffs Complaint for lack of
standing and failure to state a claim on all counts. [Doc. Oha]Apil 17, 2015,Plaintiff then
filed a Motion to Dismiss Count lll, under the Missouri Merchandising PractiotswAthout
prejudice. [Doc. 16.] On April 22, 2015Plaintiff filed an Amended Complaint. [Doc. 19Qn
April 23, 2015, Plaintiff fled a Seond Amended Complaint, asserting only claims under the
TCPA. [Doc. 22.] The Court denied Plaintiff's Motion to Dismiss Count IIl astdue to the
filing of the amended complaints. [Doc. 28.]

On May 15, 2015Defendants filed a Motion to Dismiss Plaif$ Second Amended
Complaint. [Doc. 29.] Defendants asserted that Plaintiff lacked standing tceserdBnts on
its own or on behalf of a class, Plaintiff's amended factual allegations aamehaannot be true,
and Plaintiff's revised allegations fail as a matter of [&@efendants noted that Plaintiff had not
received the faxes and did not exist at the time the faxes were sent. Defendanteetsd st
the TCPA claim was not included in Dr. Presswood’s individual bankrupicy. Plaintiff
responded that Dr. Alan Presswood (individual) should be allowed to join this action under
Federal Rule of Civil Procedure 17 as a real party in interest. [Doc. 34.] replis Brief,
Defendants asserted that Plaintiff violated Rule 15(a)(2)’s reqaine that Plaintiff obtain
consent or leave of court to file an Amended Complaint. [Doc. 37.] Further, Defendaarts as
that Plaintiff failed to respond to the Motion to Dismiss and added new factual iakhesgat its

brief. [Doc. 37.]



Plaintiff alsofiled a Motion for Leave to File a Third Amended Complaint so thaiutc
add Dr. Presswood as a Plaintiff. [Doc. 35.] Defendants filed a memorandum in iopposit
stating that Plaintiff héhchanged its basis for standing for a third time and the proposed third
amended complaint made alternative and contradictory claims in a last ditch effort to
demonstrate standing. [Doc. 40.] Plaintiff filed a Reply Brief, whielted that its motion for
leave to amend should be granbededn the need to add Dr. Presswood alone. [Doc. 43.]

On June 25, 2015, Dr. Presswood filed amended pleadings in the bankruptcy court
asserting this action as a claim of his bankruptcy estate and he requeskeinatiom under
bankruptcy law.At astatus conference on July 22, 2015, the Court stayed ruling on Defendants’
Motion to Dismiss untithe bankruptcy court addressed Dr. Presswood’s filings. [Doc.4&]
Court alsogranted Plaintiff's Motion to Withdraw its Motion for Leave to file a Th&kmended
Complaint. [Doc. 51.]

On September 15, 2016, the bankruptcy céarthe Southern District of lllinoisuled
that at the time that this action was filed, the claim belonged to the Tafsbre Presswood’s
bankruptcy estatand not Dr. Presswood. [Doc.-27 The bakruptcy court, however, found
that the claim could be exempted under bankruptcydad as of the date of the bankruptcy
court’s order the claim is exempted from the estafpoc. 672.] After that ruling, Dr.
Presswood started additional litigation lretbankruptcy court seekingoankruptcycourt order
that the Trustee abandon the claifBefore Dr. Presswoodan attempto obtain standing, the
claim would need to be abandondd.this court, Plaintiff sought leave to stay this case until the
proceedngs regarding abandonment of the claim are completed in bankruptcy [aoict. 70.]

This court denied Plaintiff's motion to stay and ordered Plaintiff to file a merdonann

opposition to Defendants’ Supplemental Motion to Dismiss. [Doc. 73.] The Geard oral



argument on Defendants’ motions to dismiss on November 7, 2816he time of the oral
argument, Plaintiff renewed its Motion to Stay pending the conclusion of the uipdokr
litigation concerning Dr. Presswood.
IIl.  Standard of Review

“In every federal case the court must be satisfied that it has jurisdiction hetores to
the merits of other legal argumentsCarlson v. Arrowhead Concrete Works, In445 F.3d
1046, 1050 (8th Cir. 2006)‘It is axiomatic that a court may not proceed at all unless it has
jurisdiction.” Crawford v. F.HoffmanLaRoche 267 F.3d 760, 764 {8 Cir. 2001). “I f the court
determines at any time that it lacks subject matter jurisdiction, the court must dissrastiah.”
Fed. R. Civ. P. 12(h)(3). Federal Rule of Civil Procedure 12(b)(1) requires disthtbsatourt
lacks subject matter jurisdiction over a claim. To dismiss an action under Rulél} 2
complaint must either be successfully challengedhe factual truthfulness of its assertions, or
successfully challenged on its facgichdiocese of St. Louis, v. SebeliNs. 4:12CV-924 JAR,
2013 WL 328926 at *4 (E.D. Mo. Jan. 29, 2013). A court deciding a motion under Rule 12(b)(1)
must distingush between a facial attack and a factual attack on jurisdic@siborn v. U.$.918
F.2d 724, 729, n. 6 (8th Cir. 1990). In a facial attack, the court restricts itself to the faee of t
pleadings and in a factual attack, the court considers matters outside thegslektirlUnder a
facial attackthe nonmoving party receives the same protections it would have in defending a
motion under Rule 12(b)(6). “In a factual attack ... the-nmving party does not have the
benefit of Rule 12(b)(6) safeguardsCarleson v. GameStop, 1n&33 F.3d 903, 908 (8th Cir.
2016) (citingOsborn 918 F.2d at 729 n. 6).

Because at issue in a factual 12(b)(1) motion is the trial
court’s jurisdiction its very power to hear the cagdbere is

substantial authority thahe trial court is free to weigh the
evidence and satisfy itself as to the existence of its power to



hear the case. In short, no presumptive truthfulness attaches

to the plaintiff's allegations, and the existence of the

disputed material facts will not preclude the trial court from

evaluating for itself the merits of jurisdictional claims.

Moreover, the plaintiff will have the burden of proof that

jurisdiction does in fact exist.
Osborn 918 F.2d at 730 (citinlylortenson v. First Fed. Sav. & Loan Assi49 F.2d 884, 891
(3rd Cir.1977)). Therefore, the Court will review Defendants’ motions to dismiss as a factual
attack for lack of subject matter jurisdiction under Rule 12(b)(1).
V. Discussion

First, the Court will address the Plaintiff's standirfjaintiff never had and does not now
have standing to pursue this action on behalf of itself or anyone éMantiff's counsel
admitted at oral argument that Plaintiff does not have standing. Plaintiff did nioa®xsis entity
at the time the faxeewere alleged to have been sent. The faxes at issue in this case were sent in
April 2011. Pl.’s Compl. 1.8. Plaintiff was formed on April 30, 2012. [Doc.-33 Therefore,
the Court carand will dismiss this actiohased orPlaintiff's lack of stanthg alone?

Despite lacking standing to pursue this act®laintiff asks the Court to stay this action
while Dr. Presswood attempts to obtain the right to pursue this thatuagh litigation currently
pending in bankruptcy courfTherefore, Plaintifialso admits thaturrently,Dr. Presswood does
not have standing to pursue this action either. Under federal bankruptcy law, “all legal or
equitable interests of the debtor in property as of the commencement of the case® padoof

the kankruptcy “estate.” 11 U.S.C.3l1(a)(1). The debtor must list all legal or equitable

interests in property on a schedule of &saead liabilities.11 U.S.C. $21(a)(1)(B)(l). “Causes

! Defendants assert their original motion to dismiss [Doc. 29.], that Plaintiff improperlydiles second amended
complaint, because it did not obtain Defendants’ consent or leave otadiletunder Fed. R. Civ. P. 15(aJhe
Court finds that it does not matter, whiobmplaint is the actual complaint, because the same Plaintiff is listed in
each complainand Plaintiff does not have standing under any of the complaints filad ioaurt
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of action are interests in property and are therefore included in the [bankregtate[.]” In re
Senior Cottages of America, LL.&32 F.3d 997, 1001 (8th Ci2007). “Most importantly, the
property of the bankruptcy estate includes all causes of action that the deittionave brought

at the time of the bankruptcy petitionUnited States ex rel. Gebert v. Transport Admin. Servs.,
260 F.3d 909, 913 (8th Ci2001). “[A]fter appointment of a trustee, a Chapter 7 debtor no
longer has standing to pursue a cause of action which existed at the time the Tlpapiteon
was filed Only the trustee, as representative of the estate, has the authority tufer@sel/or
settle such causes of actiontarris v. St. Louis Univ.114 B.R. 647, 648 (E.D.Md.990);see
also In re Senior Cottages of America, L1482 F.3d at 1001 (bankruptcy trustee has standing to
assert causes of action that belonged to the debtor at the time of filing gtapkruf a debtor
fails to list an asset in his bankruptcy schedules, that asset is not autdynabieadoned back

to the debtor when the caseclosed but instead remains part of the est&ehaefer v. First
Source Advantage, LLQR013 WL 509001, at *5 (E.D.Md=eb. 12,2013) (citing 11 U.S.C.

8§ 554(c),(d)).

At the time he filed his bankruptcy petition, Dr. Presswood didrmadtidethis cause of
action. Currently, the trustee of th@ankruptcy estate owns the claim, becausegtiaat of
exemption by the bankruptcy court in September 20désnot confer retroactive standing upon
Dr. Presswood at the time this action was filedApril 2015. See Yelverton v. District of
Columbig 529 B.R.1 (Bank. D.C. 2014) (while abandonment of a claim by a trustee may
retroactively provide a debtor with standing, claiming an exemption does not have ameatuiva
effect); Ball v. Nationscredit Fin. SenCorp, 207 BR 869, 87Z3 (Bank. N.D. Ill. 1997)

(same).



Plaintiff has failed to cite any legal authority that this court has any obligatioayo s
these proceedings while he attemptsibtain the legal right to pursue this action in bankruptcy
court. Next, thisCourt has no duty tstay this case because it was filed as a class acfltme
normal rule is that if a case has only one class representative and that partytdbasen
standing, then the court lacks jurisdiction over the case and itbeudismissed.” Oetting v.
Norton 795 F.3d 886, 892 (2015). “It is [also] true that substitution of plaintiffs is often
appropriate when a class representative’s claims becomes moot after the class has been
certified.” 1d. In this case, however, no stahas been certified and neither the current Plaintiff
nor the putative class plaintiff currently have standing. This Court has no dugwéoas
uncertified class where the current Plaintiff and the putative class filamitn lack standing at
the tme the request is madeSeeid. Therefore, the Court will grant Defendants’ motions to
dismiss.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss Plaintiff Alan
Presswood, D.C. P.C.’s Second Amended Complaint and Supplementain MotiDismiss
Plaintiffs Second Amended Complaint &&RANTED. [Docs. 29, 67.]

IT IS FURTHER ORDERED that Plaintiffs oral motion to stay this action is
DENIED.

A separat@©rder of Dismissal will accompany this Memorandum and Order.

Dated this30th day of November, 2016.

/s/ Nannette A. Baker
NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE




