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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
AUBREY TAPLEY,

Plaintiff,

V. ) Case No. 4:15V-643 NAB

CAROLYN W. COLVIN,
Acting Commissioner of Soci&8ecurity,

N N

Defendant. )

MEMORANDUM AND ORDER

The following opinion is intended to be the opinion of the Court judicially reviewing the
denial of Aubrey Tapley'sapplication for disability insurance benefits under $oeial Security
Act. The Court has jurisdiction over the subject matter of this action under 42 U &6/(dS.

The parties have consented to the exercise of authority by the United Staissaiagudge
pursuant to 28 U.S.C.&36(c). [Doc. 10.] Ta Court has reviewed the parties’ briefs and the
entire administrative record, including the hearing transcript and the medidehesi The

Court heard oral argument in this matter on February 24, 2016. Based on the following, the
Court will affirm theCommissioner’s decision.

l. | ssuesfor Review

Tapley present®ne issuefor review. Tapleycontendsthat the administrative law
judge’s (ALJ) residual functional capacity (RFC) assessment was not sggr substantial
evidence, because the ALJ improperly evaluated opinion testjrfeited to give weight to the
100% disabilityrating given by the Vetrans Administration (VA), erred in the credibility

evaluation,and the hypothetical question given to the vocational expert did not capture the
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concrete consequences of her impairments. Defendant contends that the Alsian dec
supported by substantial evidence in the record as a whole and should be affirmed.
. Standard of Review

The Social Security Act defines disability as an “inability to engage in arstasulal
gainful activity by reason of any medically determinable physical or mentairimmgat which
can be expected to result in death or has lasted or can be expected to last for a contiodous pe
of not less than 12 months.” 42 U.S.GIZ&3(d)(1)(A).

The SSA uses a fivstep analysis to determine whether a claimant seeking disability
benefits is in fact disabled. 20 C.F.R484.1520(a)(1). First, the claimant must not be engaged
in substantial gainful activity. 20 C.F.R.484.1520(a)(4)(i). Second, the claimant must
establish that he or she has an impairment or combination ofrimgyds that significantly limits
his or her ability to perform basic work activities and meets the durationateemunts of the
Act. 20 C.F.R. #04.1520(a)(4)(ii). Third, the claimant must establish that his or her
impairment meets or equals an impaant listed in the appendix to the applicable regulations.
20 C.F.R. #04.1520(a)(4)(iii). If the claimant’s impairments do not meet or equal a listed
impairment, the SSA determines the claima®fC to perform past relevant war 20 C.F.R.

§ 404.152(e).

Fourth, the claimant must establish that the impairment prevents him or her from doing
past relevant work. 20 C.F.R.484.1520(a)(4)(iv). If the claimant meets this burden, the
analysis proceeds to step five. At step five, the burden shifts to the i€siomar to establish
that the claimant maintains the RFC to perform a significant number of jobs in the Ihationa

economy. Singh v. Apfel222 F.3d 448, 451 (8th Cir. 2000). If the claimant satisfies all of the



criteria under the fivastep evaluation, the ALJ will find the claimant to be disabled. 20 C.F.R.
88 404.1520(a)(4)(v).

The standard of review is narroWPearsall v. Massanari274 F.3d 1211, 1217 (8th Cir.
2001). This Court reviews decisions of the ALJ to determine whether the decisionastedipp
by substantial evidence in the record as a whole. 42 U.S105(§). Substantial evidence is
less than a preponderance, but enough that a reasonable mind would find adequate support for
the ALJ’s decision.Smith v. Shalala3l F.3d 715, 717 (8th Cir. 1994). The court determines
whether evidence is substantial by considering evidence that detramtshBcCommissioner’s
decision as well as evidence that support€ix v. Barnhart471 F.3d 902, 906 (8th Cir. 2006).
The Court may not reverse just because substantial evidence exists that wouldasapptery
outcome or because the Court would have decided the case differiehtl¥f, after reviewing
the record as a whole, the Court finds it possible to draw two inconsistent positionthéom
evidence and one of those positions represents the Commissioner’s finding, the Comnsissioner
decision must be affirmedMasterson v. Barnhart363 F.3d 731, 736 (8th Cir. 2004). To
determine whether the ALJ’s final decision is supported by subdtavidence, the Court is
required to review the administrative record as a whole to consider:

(1) The findings of credibility made by the ALJ;

(2) The education, background, work history, and age of the
claimant;

(3) The medical evidence given by th&imant’'s treating
physician;

(4) The subjective complaints of pain and description of the
claimant’s physical activity and impairment;

(5) The corroboration by third parties of the claimant’s
physical impairment;



(6) The testimony of vocational expgrbased upon prior

hypothetical questions which fairly set forth the claimant’s

physical impairment; and

(7) The testimony of consulting physicians.
Brand v. Sec'’y of Dept. of Health, Educ. & Welf&23 F.2d 523, 527 (8th Cir. 1980).
IIl.  Discussion

In this case the ALJ found that Tapley had the severe impairments of migraine
headaches, postaumatic stress disorder (PTSD), dysthymia, insomnia, and pain disorder
associated with both psychological factors and a general medical conditiod1.{Tr
The RFC is defined as what the claimant can do despite his or her limitations, and

includes an assessment of physical abilities and mental impairments. 20 GIBR1515(a).
The RFC is a functioiby-function assessment of an individual’s ability to @ork related
activities on a regular and continuing basiSSR 968p, 1996 WL 374184, at *1 (July 2, 1996).
It is the ALJ’s responsibility to determine the claimant’'s RFC based on all relevatence,
including medical records, observations of treating physicians and theant@mown
descriptions of his limitations. Pearsall 274 F.3d at 1217. RFC is a medical question.
Eichelberger v. Barnhayt390 F.3d 584, 591 (8th Cir. 2004). An RFC determination made by an
ALJ will be upheld if it is supported by substantial evidence in the recoee. Cox471 F.3dat
907. In making a disability determination, the ALJ shall “always consider tdecah@pinions
in the case record together with the rest of the relevant evidence in theé.re@fr C.F.R.

8 404.1527(b);see also Heino578 F.3d at 879. “A disability claimant has the burden to

establish her RFC.Eichelberger 390 F.3d at 591 (citinlastersm, 363 F.3d at 737).

L A “regular and continuing basis” means 8 hours a day, for 5 dayslg wean equivalent work schedule. SSR
96-8p, 1996 WL 374184, 4tl.



The ALJ determined that Tapley had the RFC to perform light farikh the following
limitations: (1)avoid concentrated exposure to temperature extremes, wetness, humidity, and
pulmonary irritants such as gases, fumes, odors, dust, and workspaces with pooroventilati
(2) avoid conentrated exposure to loud noeedvibrations, and3) avoid work hazards such as
unprotected heights and dangerous moving machinery. (Tr. 15.) The ALJ determined that
Tapley could understand, remember and carry out simple instructions consittenhskilled
work and ould tolerate occasional ctact with ceworkers, supervisors, and the general public.
(Tr. 15.)

A. Medical Opinion Evidence

In her first point for review, Tapley asserts that the ALJ erred in gjauibstantialveight
to the opinion of the neaxamining psychological consultant Dr. Marl Stacy angbartial
weight to the opinion of her treating psychiatrist Dr. Lisa Thoma&dl medical opinions,
whether by treating or consultative examiners are weighed based whether the provider
examined the claimant; (%hether the provider ia treating source; (3ngth of treatment
relationship and frequency of examination, including nature and extent of the treatme
relationship; (4pupportability of opinion with medical signs, laboratory findings, and
explanation; (5ronsistency with the record as a whole;q6¢cialization; and (‘Hther factors
which tend to support or contradict the opinion. 20 C.F.R481527(c). Generally, a treating
physician’s opinion is given controlling weight, but is not inherently entitled tdHackerv.
Barnhart 459 F.3d 934, 937 (8th Cir. 2006). A treating physician’s opinion “does not

automatically control or obviate the need to evaluate the record as a whet&énby v. Astrye

2«Light work involves lifting no more than 20 pounds at a time with frexqliging and carrying of objects
weighing up to 10 pounds. Even though the weight lifted may be verydifidy, is in this category when it requires
a good deal of walking or standing, or when it involves sitting most of tleevtith some pushing and pulling of
arm or leg controls.” 20 C.F.R.44.1567(b).



487 F.3d 626, 632 (8th Cir. 2007). A treating physician’s opimdhbe given controlling
weight if the opinion is welsupported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidencecasdahe
record. 20 C.F.R. 804.1527(c); SSR 98p; see alsoHacker, 459 F.3d at 937 *Whether the
ALJ grants a treating physician’s opinion substantial or little weight, theatsgus provide that
the ALJ must ‘always give good reasons’ for the particular weight dosartreating physician’s
evaluation.” Prosch v. Apfel201 F.3d 1010, 1013 (8th Cir. 2000).

All evidence from nonexamining sources is considered to be opinion evidence. 20 C.F.R.
8404.1527(e). ALJs are not bound by any findings made by State yageedical or
psychological consultants, however, state agency medical and psycholagisaltants and
other program physicians, psychologists, and other medical speaaésksghly qualified and
administrative law judges must consider their findingd apiniors, except for the ultimate
determination of disability. 20 C.F.R.484.1527(e)(2)(i). According to SSR-86, “[a]t the
administrative law judge and Appeals Council levels, RFC assessments bgdetaty medical
or psychological consultants or other program physicians or psychologists aredosisered
and addressed in the decision as medical opinions from nonexamining sources about what the
individual can still do despite his or her impairment(s).” SSF5®61996 WL 374180 (July 2,
2006). These opinions “are to be evaluated considering all of the factors set oo in t
regulations for considering opinion evidencéd:

In making a disability determination, the ALJ shall “always consider the medical
opinions in the case record togethethathe rest of the relevant evidence in the record.” 20
C.F.R. 8404.1527(b)see also Heino v. Astrug78 F.3d 873, 879 (8th Cir. 2009). “[T]he ALJ

is not qualified to give a medical opinion but may rely on medical evidence in thel.fecor



Wilcocksonv. Astrue 540 F.3d 878, 881 {8 Cir. 2008). The ALJ “is not required to rely
entirely on a particular physician’s opinion or choose between the opinions of any of the
claimant’s physicians. Martise v. Astrug 641 F.3d 909, 927 (8th Cir. 2011). The RFC
determination is based on all of the evidence in the medical record, not any padoaitais
treatment notes or medical opinioRearsall 274 F.3d at 1217.
1 Dr. Lisa Thomas

The ALJ gave partial weight to Dr. Thomas’ opinion, because atteament visits
were relatively infrequent and it appeared to have been influenced by tiardfai subjective
symptoms and not the objective medical signs and findings. (Tr. 18.) As an example the ALJ
cited Dr. Thomas’ statement that Tapley has menaoy concentration problems as not being
supported by objective findings. (Tr. 18)r. Thomas’ opinion consisted of a letter to e,
written at Tapley’'s requestnd with her assistanct® object to the lowering of TapleyRTSD
disability rating undr the VA disability guidelines. (Tr. 39900.) In the letter, Dr. Thomas
stated that Tapley had been diagnosed with PTSD, dysthymia, insomnia, pain dissodéted
with both psychological factors and a general medical condition, and bereaveffier99.)
Dr. Thomaswrote that “among other psychiatric symptoms, Ms. Tapley is on edge all the time
experiences day time flashbacks, and has nightmares in her s(@ep.399.) The letter
continued, Her husband’s assistance is necessary to facih&tén safely managing even basic
day+to-day activities.” (Tr. 399.) Dr. Aomasopined that in her clinical opinion, there was no
reason to reduce Tapley’s disability rating, because Tapley clezallpingoing and significant
psychiatric symptoms that limit her activities of daily livinQBr. Thomas’ treating notes indicate
that Tapleysuffered several deathsd crisesn her family during the treatment period contained

in the record. (Tr. 303, 255, 398, 407, 522.)The treating notes also indicate tiapley



reported sleeping problems, increased dreams/nightmares, inability to gdeoutemory
problems (Tr. 303, 398, 407-8, 522.)

Based on the evidence in the record as a whole, the Court finds that the ALdehidimo
her evaluation of Dr. Thomaspinion. Dr. Thomas’ opinion did not include an assessment of
Tapley’s functional limitations in a work related setting. lalsoclear from the record that the
opinion letter was dictated to Dr. Thomas by Tapley. (Tr. 3@®, 4067, 411, 41314.) The
ALJ did not err in granting partial weight to Dr. Thomas’ opinion, because the ALJ gaylat we
to the environmental and mental limitations that were supported by Dr. Thomasieénéaotes
and other evidence inglrecord.

2. Dr. Stacy

The ALJ gave significant weight to the opinion of Dr. Stacy, a state agsychologist
Dr. Stacyreviewed Tapley’s medical recordad prepared a mental RFC assessmént 78
83.) Dr. Stacy opined that Tapleyas moderately limited in the ability to understand,
remember, carry out detailed instructions; maintain attention and concent@tiexténded
periods; interact appropriately with the public, accept instructions and resporgregdpty to
criticism from supervisors; respond appropriately to changes in thk saiting; travel in
unfamiliar places or use public transportation; and set realistic goals or plaks
independently of others. (Tr. &3.) Dr. Stacy opined thafapley retained the ability to
understand, remember, and carry out simple instructions and she could maintain adequate
attendance and sustain an ordinary routine without special supervision. (Tr. 83y, Rma
opined that Tapley could adapt to most usual changes common to a competitive work setting.

(Tr. 83.)



Tapley contends that the ALJ should not have giseiastantiaweight to Dr. Stacy’s
opinion because he is the only doctor to contradict the treating physitiaet.ALJ may credit
other medtal evaluations over that of the treating physician when such other assesaraents
supported by better or more thorough medical evidem®wn v. Astrue611 F.3d 941, 951
(8th Cir. 2010). The ALJ’s opinion credits Dr. Stacy’s opinion because it wasstent with
the evidence in the record, including Tapley’'s activities of daily living and dsponses to
treatment. (Tr. 18.) In this case, the ALJ did not err in granting substanti&tweeigr. Stacy’s
opinion, because it was consistent with ¢tiger evidence in the record as a whdteurther, the
ALJ gave partial weight to Dr. Thomas’ opinion where it was also consistent witbdbiel.

B. Disability Rating from the VA

Next, Tapley states that the ALJ failed to properly consider the dictatesiaf Security
Ruling 0603p, which requires the Commissioner to consider the evidence of a disability
determination by another governmental or nongovernmental agency. S&Rp02006 WL
2329939 at & (Aug. 9, 2006). The ALJ considered ¥a's 100% disability rating for Tapley,
but gave it no weight. (Tr. 22.) The ALJ correctly noted that the Social Securityn&sthation
is not bound by the VA’s decision to award disability benefits. (Tr. 289 Rlkey v. Barnhart
433 F.3d 575, 579 (8th Cir. 2006) (the ALJ should consider the VA'’s finding of disability, but is
not bound by the disability rating of another agency when evaluating whether ntlasna
disabled for purpass of social security benefits). Social security disability determinati@ens ar
based on social security law. 20 C.F.R403.1504. The ALJ also correctly noted that the
disability rating contained in the record did not make a function by function assessment of
Tapley’s work related limitations. (Tr. 19, 254Tjhe VA recordof her disability ratinggust

contains the percentages of disability that the VA assigned to her impairnf€nt254.) The



ALJ also found that the percentage ratings were not fully supported by the recom thefor
Social Security Administration.The Court finds that the ALJ properly conselérthe VA’s
disability rating and the ALJ did not err in giving the rating little weight.

C. Credibility

Next, Tapley contends that the ALJ erred in evaluating her credibility. Indevims)
subjective complaints, the ALJ must fully consider all of the evidence prdseémtiuding the
claimant’s prior work record, and observations by third parties and treatingremxg physicians
relaing to such matters as:

(1) The claimant’s daily activities;

(2) The subjective evidence of the duration, frequency, and
intensity of the claimant’s pain;

(3) Any precipitating or aggravating factors;

(4) The dosage, effectiveness, and side effects of any
medication;and

(5) The claimant’s functional restrictions.

Polaski v. Heckler725 F.2d 1320, 1322 (8th Cir. 1984). It is not enough that the record contains

inconsistencies; the ALJ is required to specifically express that he or stidered all of the
evidence.Id. Although an ALJ may not discredit a claimant’s subjective pain allegataely s
because they are not fully supported by objective medical evidence, an ALJl¢sléatmake a
factual determination that a claimant’s subjective pain complaints are not crediblétioflig
objective medical evidence to the contrargsbnzales v. Barnharéd65 F.3d 890, 895 (8th Cir.
2006). The ALJ, however, “need not explicitly discuss eRolaski factor.” Strongson v.
Barnhart 361 F.3d 1066, 1072 (8th Cir. 2004)he ALJ need only acknowledge and consider

those factors.Id. Although credibility determinations are primarily for the ALJ and not the

10



court, the ALJ’s credibility assessment must be based on substantial evigauta v. Bowen
862 F.2d 176, 179 (8th Cir. 1988).

The ALJdiscounted Tapley’'s claims of severe symptoms due to her activities of daily
living and lack of objective findings to support her allegations. (T#172.% All of the factors
considered by the ALJ can be considered when assessitigility in a social security disability
case. SeelJuszczyk VAstrue, 542 F.3d 626, 632 (8th Cir. 2008) (If an ALJ explicitly discredits a
claimant’s testimony and gives good reasons for doing so, deference is given AbJthe
credibility determination);Goff v. Barnhart 421 F.3d 785, 792 (8th Cir. 2005) (ALJ can
disbelieve subjective complaints if there are inconsistencies in the evideasehate and lack
of corroborating evidence is just one of the factors the ALJ consideud)iams v. Barnhart
393 F.3d 798, 802 (8th Circuit 2005) (significant daily atitéi may be inconsistent with claims
of disabling pain). A review of the entire record demonstrates that ALJ did naotely upon
any one of the factors in the credibility analysis. Considering the combinatithe déctors
relied upon by the ALJ, substantial evidence in the record supports the ALJ's dredibili
findings. Based on the foregoing, the Court finds that the ALJ’s credibiligrrdetation was
supported by substantial evidence in the record as a whole.

D. Vocational Expert Testimony

Finally, Tapley states that the hypothetical question to the vocational exdertoti
capture the concrete consequences of her impairment and therefore, cannotecsnbstantial
evidence on which the ALJ can rely in support of the disability determinationtirfibesy from
a vocational expert constitutes substantial evidence only when based on a propeyg phra
hypothetical question.”Pickney v. Chater96 F.3d 294, 296 (8th Cir. 1996A “hypothetical

guestion posed to a vocational expert must capthe concrete consequences of claimant’s

11



deficiencies.” Pickney 96 F.3d at 297. “[T]he ALJ’s hypothetical question must include the
impairments that the ALJ finds are substantially supported by the record ased’ wtoht 296.
“However, the hypotétical need only include those impairments which the ALJ accepts as true.”
Grissom v. Barnhart416 F.3d 834, 836 (8th Cir. 2005).

As previously stated, the Court found that the ALJ's RFC determination was supported
by substantial evidence in the record as a whole. The hypothetical question indlualed a
Tapley’s limitations the ALJ found to be crediblélherefore, the hypothetical question to the
vocational expert was proper and thecational expert testimonygonstituted substantial
evidencesupporting the Commissioner’s denial of benefi@elLaCroix v. Barnhart 465 F.3d
881, 889 (8th Cir. 2006).
V.  Conclusion

A review of the record as a whole demonstrates Thpteyhas some restrictions in her
functioning and ability to perform work related activities, however, she did not lvardyurden
to prove a more restrictive RFC determinatiobee Pearsall274 F.3d at 1217it is the
claimant’s burden, not the Social Security Commissioner’'s burden, to prove thentlima
RFC). Therefore e Commissioner’s decision will be affirmed.

Accordingly,

IT ISHEREBY ORDERED that the relief requested in Plaintiff's Complaint and Brief

in Support of Complaint IDENIED. [Docs. 1, 17.]
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IT IS FURTHER ORDERED that the Court will enter a judgment in favor of the
Commissioner affirming the decision of the administrative law judge.
Dated this 24th day of February, 2016.
/sl Nannette A. Baker

NANNETTE A. BAKER
UNITED STATES MAGISTRATE JUDGE
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