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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOSEPH PMILCHAK, )
)

Plaintiff, )

)

VS. ) Case No. 4:I»00663JAR

)

ASHTON B. CARTER, )
Secretary of Defense, )
Department of Defense )
)

Defendant. )

)

MEMORANDUM AND ORDER

This matter is before the Courh ®efendant Ashton B. Carter's motion for summary
judgment (Doc. 33). The matter is fully briefed and ready for disposition. Faioliioging
reasons, the motion will be granted.

|. Background

In this civil action,Plaintiff Joseph P. MilcHaasserts three claims for relief. First, he
alleges thatDefendant discriminated against him based on his age in violation of the Age
Discrimination in Employmet Act (“ADEA”), 29 U.S.C. 8621 et seq.Second, he claimghat
Defendant violated Section 501 of the Rehabilitation Act of 1973, as amended, 29 UrSIC. §
et seq. by failing to accommodathis need for a secosthift work scheduleand discriminating
against him based on his association with his wife who is physically disabled. Adiedleges
that Defendanibreached aettlement agreement that therties reached after he filed an informal
charge of discrimination unde€Fitle VII of the Civil Rights Act of 1964 (“Title VII"), as

amended, 42 U.S.C. § 2008eseq(“settlemertagreement claim”{Doc. 1).
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The summary judgment evidence establishes the folloviAtagntiff was born in 1943,
andstarted working for the National Geospatiatelligence Ageacy (“NGIA”) in January 1985
(Doc. 34.3 at 3, 6). In 2009 and 201® was employed as a Digital Image Specialistking
second shift in the NGIA’s Edit Department, which is also known as EGMM(i(6-7). Vernon
Grothoff was Plaintiff’s first line supeisor, and Patricia Dickens was his second line supervisor
(Id.; Doc. 34.6).

In November 2009, Plaintiff heard a rumor that EGMM’s second shift was going to be
eliminated (Doc. 34.3 a&-10. According to Plaintiff, he approached Dickens atttime to
discuss a potential transfer &onew department in the NGl#&he St. Louis Information Library
(“STIL"); that Dickens told him “he was not going to be able to work there” because Dickens
wanted “longevity” in the new STIL positiohsand that Plaintiff cold instead transfer to a
secondshift position in Gateway, another NGIA department, if $esondshift position with
EGMM was eliminatedId. at9-13; Doc. 43.1 at¥

It is undisputed that, in December 2009, Dickens sent an email to all EGMM emap|oy
including Plaintiff, informing them that STlwould becomeperatioml, and associated training
would beginin March 2010; stating that there would be positions available during all three work
shifts; formally seeking volunteers to transfer to STIL; askirgy that interested employees
submit their namgand shift preferensdby December 17, 2009 (Doc. 34.3 at1iX) Docs. 34.7,

34.8). It is also undisputed that a position in STIL would have been a lateral tran$?&intiff

! During his deposition, Plaintiff testified that Dickens did not mention anything about
“longevity” or age during the November 2009 conversation (Doc. 34.3 at 27). In his answers to
interrogatories and brief opposing Defendant’s summary judgment mBiain{iff alleges that
Dickens eyplained that she did not want him to transfer to any of the new STIL positions because
she wanted “longevity” in those positions (Docs. 42, 43, 43.1 at 4). For purposes of this motion,
the Court will assume without deciding that Dickens stated that sheotlidiant Plaintiff to
transfer to STIL because she wanted “longevity” in those positions.
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(Doc. 34.3 a27). Plaintiff did not reply to Dickens’s December 2009 email by December 17,
2009 (d. at12).

In January 2010, Grothoff emailed Plainthd other EGMM seconrshift employees
informing them thatthe EGMM'’s second shift would be eliminated in the next few morghes a
result of “recapitalization of the Digital Transformation equipment, persomogement to
[STIL], and workstation availability on first shift.” (Doc. 34.9). In his & Grothoff again
sought volunteers to transfer to STIL, noted that there wasostdl seconahift position
available in STIL, and directed employees who were interested in voluntéeringnsfer to
STIL to communicate their interest to their supervisor by January 28, RD;1Dd@c. 34.3 afl.3).
Plaintiff did not email Dickens or @thoff to express interest in transferring to STIL by January
28, 2010 (Docs. 34.5, 34.7, 34.10).

On February 8, 2010, Dickens informed eight seesiitt EGMM employees, including
Plaintiff, that they would be reassigned to EGMM'’s first shift on eilarch 15, 200 or April
26, 20D, basedon their seniority and equipmeravailability; Plaintiff was directed to report to
first shift on March 15, 201@Docs. 34.6, 34.11). On February 16, 2010, Plaintiff emailed
Grothoff, indicating that he had not requested a STIL position because he was “planbeng
retired before the STIL goes into operatioRlaintiff alsoprovideda third EGMM supervisor a
note fromhis wife’s physician which stadthat Plaintiff's wife needed him to take care of her
until 4:30 p.m. each day; and requested an accommodation from NGIA based on his wife’'s
medical condition(Docs. 34.3 at7, 16 34.12). Plaintiff was able to perform the essential
functions of his job, whether on first or second shifs accommodatiomequest wadpased on
his need to attend to his widemedical needduring the day, which conflicted with a firshift

work schedule (Doc. 34.3 &1-22. On February 18, 2010, Grothoff notified Plaintiff that his



accommodation request had been denied under the NGReéssonable Accommodation
Program” because the program was only available to employees who themseldesbiites
(Doc. 34.13).

Plaintiff—along with three of his colleagues from EGMM’s second shiféported to
first shift in the EGMM on March 15, 2010, as schedul2dcé. 34.3at 17; 34.5; 34.6. Plaintiff
performed the same job he had performed on second shift, and he received the sante pay
benefits(Doc. 34.3 at 1. From March 14, 2010 until MarcBO, 2010, Plaintiff workedartial
days, using sick leave to cover tr@mainder of each shifid. at 17-18). He did not inquire
about other secomrshift or thirdshift positions in NGIA, nor did he invoke his rights under the
Family Medical Leave Act. Plaintiff had unused paid annual leave when resrdi at 18).0n
March 31, 2010, Plaintiffetired (d. at8).

On April 26, 2010,wo more ofPlaintiff's former olleagues fronEGMM’s second shift
transitioned tcEGMM'’s first shift (Docs. 34.5; 34.6)n total, four employees from EGMM'’s
second shift applie@dnd were selected for secesikift positions in STIL (Docs34.5, 34.6,
34.7). Three of those employees completed STIL training and transferred to STémplwyee
did not complete the training, and instead was reassigriedttshift (Doc. 34.9.

Plaintiff did notemail Dickens to volunteer for STIlHe also did not ask Dickens about
transferring to Gateway, and no one told him that there was not a position for hirtewaga
(Docs 34.3 at25; 34.7. 43 at 1). According to Plaintiff, he did ndormally apply for a position
in STIL because Dickens had told him in November 2009 that she did not want him in STIL, and
he assumed there were no positions available in Gatefteryhe received Grothoff's February

2010 emaidirecting him to repu for first shift in EGMM (Doe. 34.3 at 9-10, 25; 48 1).



Before he retired, Plaintiff filed an informal complaint of discrimination, amedptrties
participated in mediatiorof that complaintin July 2010. Plaintiff claims that, during the
mediation, Dickens offered himny of three open positionsvith NGIA andthat he agreed to
accept any of the positionéccording to Plaintiff, the parties arrived at an agreement to settle
his informal complaint during the mediatidouyt Defendant thereafter breached dmgeenent
when Dickens told hinthere were ngositions for him at NGIAId. at 28). On August 16, 2010,
Plaintiff filed a formal complaint of discrimination, alleging that Defendant hadidiiswated
against him based on his age and his wifex®dical condition his complaint was
administratively denie@Docs. 34.3 all8; 34.15; 34.1Y.2 On April 15, 2015 Plaintiff filed suit
in this Court (Doc. 1). Defendant now moves for summary judgment (Docs. 33, 3B|aidiiff
opposes the motion (Docs. 42-43).

[I. Summary Judgment Standard

The Court may grant a motion for summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgmenathsr af

law. Fed. R. Civ. P. 56(a); Peterson v. Kopp, F5H 594, 598 (8th Cir. 2014). A moving party

bears the burden of informing the Court of the basis of its mation. Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). Once the moving party discharges this burden, the nonmoving party must
set forth specifidacts demonstrating that there is a dispute as to a genuine issue of material fa

not the “mere existence of some alleged factual dispAteferson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986).
In passing on a motion for summary judgment, therCowist view the facts in the light

most favorable to the nonmoving party, and all justifiable inferemzetbe drawn in his favor.

2 Plaintiff also alleged that Defendant had discriminated against him basedsax hisit
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Celotex 477 U.S. at 331. The Court’s function is not to weigh the evidence but to determine
whether there is a genuineig for trial Anderson 477 U.S. at 249. “Credibility determinations,
the weighing of the evidence, and the drawing of legitimate inferences ffi@ifiadts are jury

functions, not those of a judge.” Torgerson v. City of Rochester, 643 F.3d 1031, 10&2r(8th

2011) (quoting Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000)).

lll. Analysis

A. Plaintiff's A DEA Claim

Plaintiff alleges that Defendant discriminated against him based on his ageationio
of the ADEA, by failing to transfer hirto STIL or Gatewayreassignig him to the firssshift in
EGMM instead andconstructively discharging hinThe Court will addressach of these bases
for Plaintiff's ADEA claim, in turn.

1. Failure to Transfer Plaintiff to STIL or Gateway

Plaintiff alleges that Defendant discriminated against iminaiolation of the ADEAby
failing to transfer him to a secorsthift position with STIL based on his ade order to establish
a prima facie case of age discrimination basddraal of arequest for a transfea,plaintiff must
show(1) that hewas a member of a protected class; (2) that he requested a transfer tooa positi
for which he was qualified; (3) that his request was denied despite his qualificatidime f
position; and (4) that the position was filled by a person sufficiently youhgerthe plaintiff to

permit an inference of age discrimination. Tusing v. Des Moines Ind. Comm. Sch. Dist., 639

F.3d 507, 515, 52@1 (8th Cir. 2011) Kehoe v. AnheuseBusch, Inc, 96 F.3d 1095, 1105 n.13

(8th Cir. 1996);cf. Green v. City of St. Louis, Mo., 507 F.3d 662, 666 (8th Cir. 2007) (to

establish prima facie claim for discriminatory failure to hire, plaintiff muststhat “he applied

he has since abandoned that cl@Docs. 1; 34.3 at 27-28; 34.15).
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and was qualified for a job for which the employer was seeking applicaDe&ndants do not
dispute that Plaintiff waa member of a protected age group, that loaildr have beequalified
for positions in STILand Gateway, or that he was not selected for a positiaither of those
units. Rather, Defendants assert that Plaididfnot apply for a position with STIL or Gateway;
and that the positions in STIL and Gateway were not filled by people sufficignityger than
Plaintiff to give rise to a reasonable inference of age discrimination.

The Court concludes that Plaintiffas not established a prima facie case of age
discrimination based on Defendant’s failure to select fuma position in STILor Gateway
Plaintiff concedesedid not formally apply for transfer to a STIL position by replying either to
Dickens’s DecembeR009 email or Grothoff's January 2010 email; he also concedes that he
never applied for a position in Gatewaye insteadargues that he did not apply forSTIL
position based on his November 2009 conversation Witkens wherein she allegéd
dissuadd him from applying for upcoming positions in STIL because she waldadévity’ in
those new positions.

“Victims of gross and pervasive discrimination are not required to apply forroalky
position if they can establish that the employer’s discratary practices deterred them from

applying for a job.” E.E.O.C. v Audrain Health Care, Inc., 756 F.3d 1083, 1087 (8th Cir. 2014)

(quotingInt’l Bhd. of Teamsters v. United States, 431 U.S. 324;&671977)). However, “an

employee who does not formally apply must make ‘every reasonable attenapivery dis [or
her] interest in the job to the employer’ before he or she may prevail on a distiam claim.”

Id. (quotingLockridge v. Bd. of Trs. of Univ. of Ark., 315 F.3d 1005, 1011 (8th Cir. 2003) (en

banc)); see als@lackson v. United Parcel Serv., Inc., 643 F.3d 1081, 1086 (8th Cir. A0ikL).

Court concludes thahe record establishes beyond genuine dispute Rlantiff did not gply



for a transfer to STIL or Gateway and thatdid not make “every reasonable attempt to convey”
his interest in a position in STIRIaintiff had a single conversation wibickensin November
2009, before the STIL vacancies formally opereds undisputed thdte did not respond tber
December 200@mail seeking volateers for the STIL positionsr to Grothoffs January2010
follow-up email, which again solicited volunteersto transfer toSTIL and which informed
Plaintiff that at least one vacancy for a secshidt STIL position was still available. Plaintiff
insteadresponded to Grothoff's February 2010 ermaihich notified him that he would be
reassigned to thEGMM'’s first shift in March 2016-staing that he had not volunteerdd
transfer to STILbecauséne intended to retire before the date he beli&&€l would become
operational.Thus, even assuming that Plaintiff expressed interest in transferringlia&ing
his November 2009 conversation with Dickens and that Dickens dissuaded him from applying
because she wanted “longevity” in those positiohg, tecordneverthelessestablishes that
Plaintiff did not make every reasonable effort to convey his interdsansferring toa second
shift STIL position.The Courtthereforeconcludes that Plaintifias not establishedpgima facie
claim of agediscriminationunder the ADEAbased on Defendant’s failure to transfer him to
STIL or Gateway
2. Plaintiff's Reassignmentto EGMM'’s First Shift

A plaintiff may also establish a prima facie case of discrimination under tHeAALY
showing that (1) he is a member of a podéd age group; (2) he was performing his job at a
level that met his employer’s legitimate expectations; (3yv&e demotedr transferred; an#)

he was replaced by a younger person. Fisher v. Pharmacia & Upjohn, 225 F.3d 915, 919 (8th Cir.

2000). “A transfer constitutes an adverse employment action when the transfer rasalts

significant change in working conditions or a diminution in the transfemeployee’s title,



salary, or benefits.1d. Plaintiff concedse that his firsshift position iInEGMM was a lateral
transfer. He performed the same+ealbeit during different hours-after he was reassigd to

first shift. Plaintiff has not identified any change in his working conditmmdiminution in his

title, salary, or benefits, and nothing in the record suggest$igwabrking conditions changed

as a result of his transférSeeid. (transfer to a new position can constitute adverse employment
action if it results in significant change in working conditions or diminution in tidkrg, or
bendits).

Moreover, &en if the Court were to assume that Plaintiff's transfer to-singt in
EGMM was an adverse employment actidhe Court would nevertheless conclude that
Defendant is entitled to summary judgment, as the record establishex gmuine dispute
that Plaintiff's transfer to firstshift was notdiscriminatory To the contrary the record
establishes that Defendant eliminaEE@MM'’s second shift in its entirety, and that BIEMM
secondshift employeesvere requireckither to transitiorto first shift in EGMM orto transferto
other positions within th&lGIA. The record also establishes ttta¢ EGMM second shift was
eliminated for fiscal reasons, and thal EGMM seconeshift employees who had not
transferred to other positions by theissigned deadline (whichewne determired by seniority)
were transferred to EGMM's first shifRlaintiff has adduced nevidence that his age was a
“but-for” cause of the elimination of his seceskift positionor his resulting transfer to first

shift. Gross v. FBL Fin. Servs., In&G57 U.S. 167, 177 (2009%p establish a disparateeatment

claim under ADEA,plaintiff must show that his age was a “fot” causeof an adverse

employment action)seeTramp v. Assoc. Underwriters, In@68 F.3d 793, 801 (8th Cir. 2014)

¥ EGMM employees who worked second shift were paid a 10% bonus, which Plaintiff no
longer received after he was reassigned to first shift. Plaintiff nlaeargue that this decrease in
pay amounted to an adverse employment action.
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(there can be no discrimination under the ADEA when the employer’s decision is wholly
motivated by factors other than agd)he Court will thus grant summary judgment in
Defendant’s favor to the extemtlaintiffs ADEA claim is based onhe elimination of his
secondshift position or his subsequent reassignmeBGMM'’s first shift.
3. Constructive Discharge

Plaintiff alleges that Defendant constructively discharged him by tramgferim to a
first-shift position. In response, Defendamngues that Plaintiff failed to administratively exhaust
his constructive discharge claim, and denies that Plaintiff was constryadtilsehargedThe
ADEA requires plaintiffs to file complaints with the EEOC before commencing sufederal
court. 29 U.S.C. $26(d)(1). “Each incident of discrimination and each retaliatory adverse
employment decision constitutes a separate actionable unlawful employmeitepttaat must

be individually addressed before the EEOS#gllers v. Deere & Cp791 F.3d 938, 943 (8th Cir.

2015) (quotingRichter v. Advance Auto Parts, InG86 F.3d 847, 851 (8th Cir. 201goer

curiam)) (internal quotation marks omitted). Although administrative chargds aeeliberally
construed for the purpose of determining whether iatifehas exhausted his remedies, “there is
a difference between liberally reading a claim which lacks specificity, aedting,ex nihilo, a

claim which simply was not made” in the charge. Parisi v. Boeing Co., 400 F.3d 5836 585

(8th Cir. 2005) (quing Shannon v. Ford Motor Co., 72 F.3d 6784 8th Cir. 1996). Each of

Plaintiff's alleged adverse employment actions are discrete acts that slaveltheen separately
presented to the EEOC; however, his administrative charge does not refetaimté’ s
working conditions once he was transferre®®MM’s first shift, nor does it make any claim
that he was constructively discharged. Plaintiff is therefore prohibited abeging that

Defendant constructively discharged hioh.
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The Court further concludes thahotwithstandingPlaintiff's failure to exhaust his
constructive discharge claimDefendantwould nevertheless be entitled to summary judgment
on the merits othe claim To make out a claim of constructive discharge, an ADEA plaintiff
must show that “a reasonable person would have found [his] working conditions intolerable” and
that his supervisor “intended to make [him] resign oml adtinimum, that[his] resignation was

reasonably foreseeable given the conditions under which [he] was wbrBietz. v. Chertoff

578 F.3d 929, 936 (8th Cir. 2009) (citing Reedy v. Quebecor Printing Eagle, Inc., 333 F.3d 906,

910 (8th Cir. 2003)). As discussed above, Plaintiff does not ¢haitrhis working conditions in
EGMM’s first shift were materially different tinethe conditions he sought to maintain from his
previous seconghift position, and nothing in the record suggests that Plaintiff's working
conditions in the first shift were “intolerableld. As such, Defendans entitled to summary
judgment on th merits of Plaintiff's constructive discharge claim.
B. Plaintiff’'s Claim under the Rehabilitation Act
1. Plaintiff's Claim of Disability -Association Discrimination

Plaintiff contends that Defendant violated the Rehabilitation Act by discriminating
against himbased orhis association with his disabled wife. In response, Defendant argues that
Plaintiff has not established a prima facie claim of disakélggociation discriminationlo
establish a claim oflisability-associatiordiscrimination under the Rehalkdition Act, Plaintiff
must establish (1) that he was subjected to an adverse employment &jtitmt (he was
qualified for the job; (3) that Defendant knew at the time that his wife had filidysand (4)
the adverse employment action occurred umiteumstances that raise a reasonable inference

that his wife’s disability was a determining factor in Defendant’s decisidburn v. Murata

Elect. N. Am., Inc., 181 F.3d 1220, 1230-31 (11th Cir. 1999).
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For the same reasons set forth above in the Goartalysis ofPlaintiff's ADEA-
discrimination claim, the Court concludes that Plaintiff has failed to establish tkatfeeed an
adverse employment actitimat was motivated by a discriminatory animaisd that Defendant is
thus entitled to judgment as matter of lawCelotex 477 U.S. at 331More specifically, lhe
Court concludes that Plaintiff did not suffer an adverse employment dstause he did not
apply for a transfer to STIL or Gateway, his transfer to EGMM’s firstt hd not causea
material change in his conditions of employment, and he was not constructively disclaayed,;
that Plaintiff has failed to show that the eliminationE@&8MM’s second shiftvas driven by
anything other tharfiscal concerng. Accordingly, summary judgment wilbe granted in
Defendant’s favor on Plaintiff’'s ADEA clairof disability-association discrimination

2. Plaintiff's Failure to Accommodate Claim

Plaintiff further alleges that Defendant violated the Rehabilitation Act by failing to
provide him a reasonablec@mmodation, i.e.a seconeshift work schedule, based on his
association with his disabled wife. In response, Defendant argues that HabiliR&ion Act
does notequire employerto accommodate nedisabledemployes based ortheir associatioa
with persors with disabiliies The Court concludes that Defendant is entitled to judgment as a
matter of law o Plaintiff's failure-to-accommodate claim, as the Rehabilitation Act does not

require employerso accommodat a non-disabled employee based uplois association with a

* In support of his disabiligassociatiordiscriminationclaim, Plaintiffappears to point to
an EGMM seconghift employee who was not required to transition to EGMM’s first shift
pursuant to the aforementioned seniority schedule, but who was instead permittedtionttans
first shift over the course feveralweeks based on her own physical disability. According to
Plaintiff, Defendant’s willingness to accommodate this other sesbifilemployee supports a
reasonable inference that Dediant discriminated against hitmased on his association with his
wife, by failing to provide him the same accommodation. The Court disagrees easpoyee’s
secondshift position was also eliminated, she too was required to trandE&MM'’s first-shift,
and her accommodation was based on her own disability pursuant to the ADA.
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person with a disabilityCoffman v. QC Fin., No. 8:07cv427, 2008 WL 4104676, at *2 (D. Neb.

Aug. 29, 2008)Den Hartogv. Wasatch Acad.129 F.3dL076, 10848th Cir. 1997)Americans

with Disabilities Act (ADA”) does not requiremployers to provide accommodations to non

disabled employees based on their association with disabled peskoAlison v. Dep't of

Corrs, 94 F.3d 494, 497 (8th Cir. 1996) (Eighth Circuit decisions interpreting the ADA also
apply to Rehabilitation Act). Me specifically, the Rehabilitation Act does not require an
employer to modify an employee’s work schedule to accommodate the egiploged to care
for a family member with a disabilitee29 C.F.R. 81630.8 appat 31) (“[A]n employer need
not provice the applicant or employee without a disability with a reasonable accommodation
because that duty only applies to qualified applicants or employees with tissbilhus, for
example, aremployee would not be entitled to a modified work schedule asamanodation
to enable the employee to care for [a family member] with a disabijién Hartog 129 F.3d
at 1084 Accordingly, the Court will grant summary judgmémiDefendant’s§avor on Plaintiff's
claims under the Rehabilitation Act.
C. SettlementAgreementClaim

Finally, Plaintiff claims that Defendant breachedlidle VIl settlement agreemetite
parties reached during mediation of his informal chargedistrimination In response,
Defendantarguesthat theCourt lacks jurisdiction overPlaintiff's settlemerfagreementlaim;
and alternatively, that Plaintiff failed to administratively exhausnitially, the Court notes that
“[c]lourts around the country have split over whether federal courts have jurisdiction ove
lawsuits alleging that the government breached settlement agreements disgoSitig VII

claims.” Gerdes v. Chertoff, 2009 WL 2351742, at2XD. Neb. July 24, 2009QuotingPetrie

v. Sec'y Dep'’t Veterans AffairdNo. 2:06cv01301, 2009 WL 366628, at-21(S.D. Ohio Feb.
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11, 2009).The United States Court of Appedts the Eighth Circuithas not directly addressed

this jurisdictional issue. Inarris v. Brownlee, 477 F.3d 1043 (8th Cir. 2007), the Eighth Circuit

Court of Appealgesolved an appeal from a district court’s grant of summary judgment on the
merits of a claim in which the plaintiff sought to enforce a Title VII settlement agreéeiiiee
Eighth Circuit affirmed the district court’s grant of summary judgmeithout specifically
addressing whether the district court hadgspliction Id. at 104748. Plaintiff urges the Court to
conclude that, by proceeding to the merits of the apipedarris the Eighth Circuit implicitly
held that the district court had jurisdiction over thlaintiff's settlemeriagreement claim.
Defendant opposes such a reading of the Eighth Circuit’s opinibtanmnis

The Court need not resolveighssue, because, even assuniimgt federal courts have
jurisdiction over claims alleging breach of Title VII settlement agreements, Hlaistif

nevertleless barred from bringing héettlementagreement clainmi federal court, as he did not

administratively exhaust the claii@eeRicheter v. Advance Auto Parts, Inc., 686 F.3d 847; 850
53 (8th Cir. 2012)(per curiam)(Title VIl plaintiffs are required to exhaust administrative

remedies before filing suit in federal couiotson v. Donohoe, 4:1dv-1820NAB, 2013 WL

171025, at *910 (E.D. Mo. Jan. 16, 2013) (granting summary judgment in defendant federal
agency’s favor on Title VII settlemeagreement eim where plaintiff failed to contact the EEO
director about alleged breach). When a plaintiff believes that a federal agencyld&dgdai
comply with the terms of a Title VII settlement agreement, he “shall notify the EE£t®y in
writing, of the aleged noncompliance within 30 days of when the [plaintiff] knew or should have

known of the alleged noncompliance.” 29 C.F.RL684.504(aj. Plaintiff does not dispute that

® In an EEO administrative proceedingplaintiff may seek to have the terms of a Title
VII settlement agreement specifically enforced or to have his complaint rechdtat further
processing from the point processing ceased. 29 C.FIB14504(a). The Court notes that
14



he did not contact the EEO Directaiithin thirty daysafter he learnedhat Defendant had
breachedthe purportedsettiement agreemenBlaintiff appears to argue that he should be
excused from Title VII's exhaustion requirement because it would have beenfdutihim to
file an administrative charge seeking to require Defendant tqlgowith the terms of the
settlement agreement. The Court disagrees. Plaintiff filed his formal discrimirctange,
including only his ADEA and Rehabilitation Act claims, shortly after he lehthat he would

not be rehired by DefendarBailey v. U.S.Postal Sery.208 F.3d 652, 655 (8th Cir. 2000)

(plaintiff was not excused frorher failure to comply withTitle VIl exhaustion requirements
where record showed she was aware of the requirementso#imdg suggested thaefendant
hadprevented her fromomplyingwith them). Nothing in the record suggests that Plaintiff could
not have included his settlemeadreement claim in his formal charge, or that Defendant would
not haveaddressd the claim had Plaintiff made itherefore,Plaintiff failed to exhast his
administrative remedieas to his settlemeratgreement claimand Defendant ithus entitled to
summary judgment.
IV. Conclusion
Accordingly, IT IS HEREBY ORDERED that Defendants’ Motion for Summary

Judgment iSRANTED (Doc. 33) A separate judgmemiill accompany this order.

Plaintiff was permitted to proceed with higlnainistrative complaint, which the agency
ultimately resolved on the merjtalbeit in Defendant’s favor; thu®laintiff has already been
provided one ofhe remedies available to him haddxhausted hiadministrative remedies.

15



ED STATES DISTRICT JUDGE

Dated this26th day ofOctober 2016.
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