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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

KATIE KIENTZY, on behalf of J.P.,
Plaintiff,

V. No. 4:15 CV 707 JIMB

)
)
)
)
)
)
)

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM AND ORDER *

Katie Kientzy(“Plaintiff”), on behalf of J.P., a minogppeals the decision of the
Commissioner of Social Security (“Defendant”) denying disability benehder Title XVI of
the Social Security Act. BecauBefendant’s decision is supported by substantial evidence, as
discussed below, it is affirmedseed2 U.S.C. § 1383(c)(3).

l. Procedural and Factual Background

On April 18, 2012Plaintiff filed an application for disability benefits on behalf of J.P., a
child under the age of eighteen. ¢rt03) Plaintiff's application alleged that J.P. suffers from:
(1) autism and (2) attention deficit hyperactivity disorder (“ADHD”). (Tr. 55) Thiplcation
was denied, and Plaintiff then requested a hearimydahAdministrativeLaw Judge (“ALJ”).
(Tr. 55, 66-68) Plaintiff appeared (with counsel) at the hearing on January 14, 2014. (Tr. 33-54)
In a decision dated February 25, 2014, the ALJ found that J.P. was not disabled32)Tr. 7-
Plaintiff appealedhat decision, but the Appeals Council declined review. (B). Blaintiff has

exhausted her remedies, and the matter is properly before this Gea#2 U.S.C. § 1383(c).

! This matter is before the Court for judicial review pursuant to 42 U.S.C. § 1383(c)(3),
and with the consent of the parties under 28 U.S.C. 8§ 636(c).

2 References to “Tr.” are to the administrative record filed herein by the Corongssi
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J.P.was a 11year old boy at the time of the administrative hearing in this m&fter
35) J.Psuffers from an autisrapectrum disorder and ADHD. At the hearing, both Plaintiff and
J.P. testified regarding the nature of J.P.’s disabilities and symptomatdiibg 33-54) Among
other symptoms, J.P. allegedly fights continuously with his sister, expressasendgaights
about himself, and has trouble interacting with other children. (Tr. 42, 44, 47) J.P.’'s mother
testified that J.P. sometimes engages inf-isghrious behavior.” (Tr. 41) J.P. attended an
alternative school from August of 2010 until August of 2013, because he “had severe behavioral
problems” that the local traditional school “could not accommodate.” (Tr. 41) BysAog
2013, however, J.P. transitioned to a regular, mainstream selteke he has beaucceeding
educationally, including placement on the honor roll. (Tr. 190, 396-99)

After hearing Plaintiff's and J.P.’s testimony, and reviewing the objentr@ical
records and other evidence in this case, the ALJ ultimately found J.P. no¢dlis@ll. 27) In
arriving at this decision, the ALJ followed the three-step ingiiay applies in child disability
cases, aset out in the Commissioner’s regulatioi@ee?0 C.F.R. § 416.924(a).

At step one, the ALJ found that J.P. was a school-age child on the date of the application,
and that hevasnot engaged in substantial gainfativity. (Tr. 13) At step two, the ALJ found
thatJ.P. had the following severe impairments: (1) Asperger’'s syndrome versusioppbsit
defiant disorder; (2) attention deficit hyperactivity disorder (ADH&)I (3) obesity. I1d.) At
step three, thALJ determined that none of J.P.’s severe impairmgfitsnet (ii) medically
equaledor (iii) functionally equaled &isting in 20 C.F.R. Part 404, Subpart P, Appendix 1.

(Tr. 13-14) In conducting his step three inquiry, the ALJ focusedisiing 112.10 (other
pervasive developmental disorders) amgtihg 112.11 (ADHD). (Id.) The ALJ held that none

of J.P.’s severe impairmentsét’ or “medically equaleteither of those Lstings.



In analyzing whether J.P.’s severe impairméfusctionally” equaled d.isting, the ALJ
evaluated J.P.’s functioning within the six required domaifiie ALJ found that J.P. had
“marked” limitations in the domain of interacting and relating to others; btdurel that J.P.
had less than “marked” limitations ihe remaining five domairis.Because J.P. did not suffer
“extreme” limitations in one domain, or “marked” limitations in two domains, thefaudd
that there was no functional equivalence between J.P.’s impairments and@ L{$t. 19-27)

In conducting his analysis, the AbJade several credibility findings adéterminations
in which heweighedthe evidence For example,ite ALJ found that Plaintiff and J.P. were “not
entirely credible” concerning the limiting effects of J.P.’s symptonis. 16) Regarding the
medical opinion evidence, the ALJ partially credited the opinion evidence of J.Ptisgtrea
psychiatrist, Dr. Lisa Delaney, M.Cagreeing with her thakP.had marked limitations in
interacting and relating with others; but disagreeuty Dr. Delaney’s opiniorthat J.P. has
marked limitations ir{1) attending angompeting taskand(2) caring forhimself. (Tr. 18)

Additionally, the ALJ gave “some weight” to Dr. Joan Singer, Ph.D., a stateyagene¢
examining doctor who reviewed theedical files in J.P’s case. (Tr.-18) Dr. Singer found
that J.P. had marked limitations in interacting and relating to others, but no rmalditiatations
in any other domain. (Tr. 546-52) The ALJ agreed with Dr. Singer's assessmeding tjze
domain of interacting and relating to others, but disagreed that J.P. had no otheollissitte
ALJ thought it more accurate to find that J.P. had “less than marked” limitatitims remaining

domains. (Tr. 18)

3 As will be explained in more detail below, for severe impairments to “functionally
equal” aListing, a claimant must have “extreme” limitations in one domain, or “marked”
limitations in two domainsSee20 C.F.R. § 416.926a(d).

* The other five domains include: (1) acquiring and using information; (2) attending and
completing tasks; (3) moving about and manipulating objects; (4) caring for parsk(5)
health and physical webeing.
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Finally, the ALJ gave “great weight” tihe opinion of J.P.’s teachat the alternative
school, Dave Haessig. (Tr. 19) Mr. Haessig thought that J.P. had moderate limitatiens i
domain of acquiring and using information; mostly modeliatgationsin attending and
completing tasks; noritations in moving about and manipulating objentsstly moderate or
no limitations incaring for self, along witimostly nolimitations in areas of health and physical
well-being. (Tr. 153-159) Taking all of this evidence into account, the ALJ fdwatdPtaintiff
had not met her burden in proving that J.P’s impairments functionally equaistthg.L(Tr. 27)
Therefore, the ALJ concluded that J.P. was not disabled under the law. (Id.)

On appeal to this Court, the parties dispute: (1) whether the ALJ properly consigered t
effects of a structured setting arP.’s level of functioning; and (2) whether the ALJ properly
considered the opinion evidence in the recdkéter the initial briefing in this case, the Court
orderedoral argument on the first question disputed by the parties, in an effort to ensure that the
Court applied the correct legal standards and properly addressed the raetganThe Court
alsogave the parties the option of submitting additional briefibgfendants submitted
additional briefing, and both parties appeared for oral argument on July 7, 2016. Aftey hea
from the parties, the Court took the matter under submission.

Il Legal Framework and Standard of Review

Children from low income families magceive Title XVI benefits if certain income and
asset requirements are maatd if the child qualifies as “disabled.” S&2 U.S.C. § 1382(a)(1).
A child under the age of eighteen is disabled if he oflshe a medically determinable physical
or mentalimpairment, which results in marked and severe functional limitations, and which ca

be expected to result in death or which has lasted or can be expected to laghforuaes

®> The Court has considered the entire record, and additional facts will be discussed as
they are relevant.
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period of not less than 12 monthSee42 U.S.C. § 1382c(a)(3)(C)(iAs noted above he
Commissioner employs a threep sequential evaluation process to determine whether a child
meets this definitionSee20 C.F.R. § 416.924.

At step one, the Commissioner determines whether the child is engaged tarisabs
gainful actvity.” If so, the claim is denied; if not, the Commissioner moves on to step3ee.

20 C.F.R. 88 416.924(a), (b). At step two, the Commissioner determines whether or not the
child suffers from any impairments or combination of impairments that avers.” 20 C.F.R.

8 416.924(a). Under these rules, an impairment is not severe if it “causes no morentheh mi
functional limitations.” See20 C.F.R. § 416.924(c). If the child suffers from an impairment or
combination of impairments that qualifias “severe,” the analysis moves to step three. At step
three, the Commissioner determines whether the blagda severe impairment or combination of
impairments that: (1) meets; (2) medically equals; or (3) functionally equatsdiitigpairment
set forth in Appendix 1 of 20 C.F.R. pt. 404, satip. See20 C.F.R. § 416.924(d).

To “meet or “medically equB aListing, a child’s severe impairment must meet the
severity criteria for an individudlisting impairment.Seeid. But if a child has a severe
impairment or combination of impairments that does‘noget or “medically equél any
Listing, the Commisioner will analyze whether the chités limitations thatfunctionally
equal thelListings of disabling conditionsSee20 C.F.R. § 416.926a(a).

In considering functional equivalence, the Commissioner looks at how the child’s
impairment(s) affect “broad areas of functioning,” known as “domai8eé20 C.F.R. §

416.926a(b)(1). To equal asting functionally, the impairment(s) must result in “keat



limitations™

in two domains of functioning, or an “extremdinitation in one domain. There
are six domains:

(i) acquiring and using information; (ii) attending and completing tasks; (iii)
interacting and relating to others; (iv) moving about and manipulating objects; (v)
caring for yourself; and (vi) health and physical wading.

See20 C.F.R. 8§ 416.926a(d)f a claimantfails to meet the burden at any of these three steps,
the ALJ must find the child not disable8ee20 C.F.R. § 416.924(a).

The Eighth Circuit has repeatedly emphasized that a district court’s ref/ewALJ’s
disability determination is intended to be narrow and that courts should “defer Hedhy
findings and conclusions of the Social Security Administration.” Hurd v. Astrue, 621 F.3d 734,

738 (8th Cir. 2010) (quotingoward v. Massanarl55 F.3d 577, 581 (8th Cir. 2001))he

ALJ’s findings should be affirmed if they are supported by “substantial evitlendee record

as a whole.SeeFinch v. Astrue, 547 F.3d 933, 935 (8th Cir. 2008). Substantial evidence is “less

than a preponderance, but enough that a reasonable mind might accept it as adequaté & suppor

decision.” _Juszczyk v. Astrue, 542 F.3d 626, 631 (8th Cir. 28@8glsoWildman v. Astrue,

596 F.3d 959, 963 (8th Cir. 2010) (same).
Despite this deferential stance, a district court’s review must be “more than an

examination of the record for the existence of substantial evidence in support of the

® A “marked” limitation is one which “interferes seriously with your ability to
independently initiate, sustain, or complete activities ... [m]arked limitation alsosmaean
limitations that $ more than moderate, but less than extreme. It is the equivalent of the
functioning we would expect to find on standardized testing with scores that argt avtgebut
less than three, standard deviations below the mean.” 20 C.F.R. § 416.926a(e)(2)(i

" An “extreme”limitation is one which “interferes very seriously with your ability to
independently initiate, sustain, or complete activities ... [e]xtreme limitations alstsraea
limitation that is more than marked. Extreme limitation is the ratingiweto the worst
limitations. However, “extreme” limitation does not necessarily mean a total |da&soof
ability to function. It is the equivalent of the functioning we would expect to find on
standardized &ing with scores that are at leasethstandard deviations below the mean.
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Commissioner’s decision.”_Beckley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998). The district

court must “also take into account whatever in the record fairly detracts fabmiettision.” Id.
Finally, a reviewing court should not disturb the ALJ’s decision unless it fagdeuhe

available “zone of abice” defined by the evidence of record. Buckner v. Astrue, 646 F.3d 549,

556 (8th Cir. 2011). A decision does not fall outside that zone simply because the reviewing
court might have reached a different conclusion had it been the finder of factinsttirestance.

Id.; seealsoMcNamara v. Astrue590 F.3d 607, 610 (8th Cir. 2010) (explaining that if

substantial evidence supports the Commissioner’s decision, the court “may ne¢ reven if
inconsistent conclusions may be drawn from the evidemzk[the court] may have reached a
different outcome”).
II. Discussion

As noted above, the parties dispute whether the ALJ properly considered theoéféects
structured setting on J.P.’s level of functioning, and whether the ALJ properlylemtsthe
opinion evidence in the record. The Court concludes that the ALJ properly considered both of
those issues, andatthe decision of the ALJ in this matter is supported by substantial evitlence.

A. ALJ's Consideration of J.P’s “Structured Environment”

Plaintiff's first argument is that the ALJ failed to consider the effects otiatated
environment on J.P.’s ability to function. (ECF No. 16 at 3) As Plaintiff pointshreuf\LJ

must consider the effect of a structured environmera caimant’ssymptomatology

® The Court notes at the outset that the ALJ also discounted Plaintiff's and J.P.’s
credibility concerning the intensity, persistence and limiting effefcsP.'s symptoms. (Tr. 16)
Plaintiff does not challengedhALJ’s adverse credibility finding. Even if Plaintiff had
challenged it, however, the ALJ gave good reasons for his adverse credidiyidation and
therefore, it is entitled to deference in this Co@éeeGreqq v. Barnhart, 354 F.3d 710, 713 (8th
Cir. 2003) (“If an ALJ explicitly discredits the claimant’s testimony gnes good reason for
doing so, we will normally defer to the ALJ’s credibility determination.”).
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[1]f your symptoms or signs are controlled or reduced in a structured seténg, w

will consider how well you are functioning in the setting and the nature of the
setting in which you are functioning (e.g., home or a special class); the aofoun
help you need from your parents, teachers, or others to function as well as you do;
adjustments you make to structure your environmasmthow you would function
without the structured or supportive setting.

20 C.F.R. § 416.924a(b)(5)(B) (emphas added).
Similarly, the preamble to the childissting of impairments for mental impairments
includes the following language:

As with adults, children with mental disorders may be placed in a variety of
structured settings outside the home as patief treatment. Such settings
include, but are not limited to, psychiatric hospitals, developmental disabilities
facilities, residential treatment centers and schools, commbasggd group

homes, and workshop facilities. The reduced mental demands of such structured
settings may attenuate overt symptomatology and superficially make the child’s
level of adaptive functioning appear better than it is. Therefore, the capfcity

the child to function outside highly structured settings must be considered in
evaluating impairment severity. This is done by determining the degree to which
the child can function (based upon age-appropriate expectations) independently,
appropriately, effectively, and on a sustained basis outside the highly structured
setting

20 C.F.R. pt. 404, subg P, app. 1 § 112.00E.

It is clear, therefore, théthe ALJwas required t@onsider how J.P. could function
outside of a highlystructured settingPlaintiff argues that the ALJ omittehlis analysis.
Plaintiff notes that J.P. required a structured treatment at the alternative school, inefuding
Individualized EducationIBn (“IEP”), and a “therapeutic environment.” (ECF No. 16 &) 4-
Plaintiff alsocontends that J.P. continued to need a structured environmenth&lwas at his

mainstream school, including “accommodations” at his new school, and the presariparaf



professional.? (Id. at 5) Plaintiff argues that despite all of this evidence of a “stru¢tured
environment around J.P., “the hearing decision failed to mention the issue of a structured or
supportive setting,” resulting in reversible error. (Id. aif&erefore, Plaintiftontends that the
caseshouldbe renanded

Defendant responds by arguing that the ALJ was requireshsoder the structured
environment, but he did not have to explicitly cite the controlling regulation. Additionally,
Defendant arguethat the “relevant question is whether or not the evidence shows thedrl.P.
function outside of” a structured environment. (ECF No. 17 at 5) Defendant points to the ALJ’s
analysis of J.P.’s success at his mainstream school, and the improvemeRt tinaidé. in order
to be ready for a mainstream school as evidence that J.P.’s functioning isingregen as his
environmenbecamdess structuredTherefore, Defendant conterttigit the ALJ substantially
complied with his obligation to consider J.P.’s structured environment, even though he did not
cite the controlling regulations.

As an initial matter, the Court agreesttthe ALJ was required to understand the nature
of J.P.’s structured environment, and analyze how that environment affected J.P.’s fog.ctioni
But whilethe law dictateshat the ALJconsider the impact of J.P.’s structured environment, the
law is not as strict as Plaintiff's arguments suggest. For example, the Adtrexjnired to cite

the regulations or to follow a particular format in carrying out this d8geWelsh v. Colvin,

765 F.3d 926, 929 (8th Cir. 2014) (noting that ALJ’s failing to cite relevant Social Security

Ruling was harmless error when ALJ conducted the required anagesga)soJohnson ex rel.

® J.P.’s para-prefssional accompanies Ja® schoalto help him transition from the
alternative school to the mainstream school. The para-professional motons drder to
“diffuse any problems,” such as if J.P. becomes stressed, or “over stimulates fjefson
sometimes takes J.P. out of classesniieeis becoming upset, and “intervene[s] before it gets to
the meltdown stage.” (Tr. 40)
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A.J. v. Astrue, 2013 WL 1187436 at *15 (S.D.N.Y. Mar. 22, 2013) (“AlthcaiglALJ is
required by regulation to consider the factors related to functioning in a supportiveuata ed
setting, that ‘regulation does not command the ALJ to explicitly discuss his catisidert)
(internal citations omitted)

Here,when viewed in the context of the ALJ’s entire decision, and the whole record, the
ALJ adequately discharged his dutycamsider J.P.’s functioning outside of his structured
environment.First, the ALJexplicitly noted that he consideréall of the relevant evidence,”
including“objective medical evidence and other relevant evidence from medical sources;
information from other sources, such as school teachers, family membersnds;fthe
claimant’s statements (including statementsiftbe claimant’s parents or other caregivers); and
any other relevant evidenaethe case recordhcluding how the claimant functions over time
and in all settings (i.e. at home, at school, and in the community).” (Tr. 15) (emphasis added).
The ALJ exjhicitly noted that he considered evidence of Plaintiff's functiorauigide of the
structured setting at both the alternative and mainstream schools.

Furthermorethe ALJ says that he “first evaluated how the child functions in all settings
and at altimes .... And in evaluating the claimant’s limitations, the undersigned has considered
the type, extent, and frequency of help the claimant needs to functldr).”This is the type of
analysis the law requireg-or example,ite ALJ explicitly noted that J.P. “was in Edgewood
Behavioral Home since his regular school could not accommodate him.” (Tr. 17) TheadlLJ
also aware that J.P. transitioned out of that structured environment, but still ne¢égBddanng
the transitbn to the mainstream school, and that J.P. used a éoai@ator,” who accompanied

him to provide “academic and emotional support.” (Id.) The ALJ explicitly noted andsdest
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these elements of a structured environment, thus demonstrating his awarenesblgjdtion to
consider the structured environméht.

The ALJ considered other evidence of J.P.’s functioning outside of a structured
environment. For example, the ALJ considered the testimony of Plaintiff (h&t'er) at the
administrative hearop  She testified as to J.P.’s behavior at home, which was m{Xed3%-

53) Plaintiff testified that J.P. fights with hssster andbecomes verbally as well as sometimes
physically abusivebut she also made statements to doctors that J.P. was tdeingnd [was]
getting along better with everyone in the house. She noted that he had a good weekaatthome
in social activities.” (Tr42, 534) This is highly relevant evidence concerning J.P.’s functioning
outside of a structured environment which the ALJ considered and incorporated into his
reasoning.

These statements about J.P. doing well socially and around the house (i.e., outside of the
structured school environment) are consistent with treatment notes from J.Ratsotolarch
21, 2012, April 4, 2012, April 18, 2012, April 25, 2012, and May 2, 2082¢ .9, Tr. 536)
(“[Plaintiff] has done well this week [,with] very little [sic] problems at homes Hds been
getting along better with everybody in the house.”) These notes demonstrdt®theas doing
fairly well around the house, and getting along well socially, outside ofringtiged
environment of school. This medical evidence discusses J.P.’s functioning outside of the

structured environment at school. These notes were obviously considered by the Aké beca

19 The presece of a structured environment does not, without nroesn that Plaintiff is
disabled.See20 C.F.R. 8§ 416.924a(b)(7)(iv) (“The fact that you do ondbreceive special
education services does not, in itself, establish your actual limitations or abi(@feldren are
placed in special education settings, or are included in regular classromar(without
accommodation), for many reasons that may or may not be related to the level of thei
impairments)).
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specifically cited® them, thus fulfilling the obligation to take into account evidence and
functioning “outside of the structured environment.” (Tr. 534-545)

The ALJ also considered some evidence from Dr. Delaney concerning Pfaintiff
functioning outside of the structured environment. In treatment sessions withl@veidel.P.’s
mother indicated that J.P. “had no major problems in sche@as sleeping well, and he was
active in riding his bike and skateboard outside.” This is additional evidence of J.P.’s
functioning outside of the structured setting of school which the ALJ specifinatyyporated
into his findings. (Tr. 25)

Finally, the ALJ also noted, and incorporated into his rationale, the evidence tisat J.P
“therapist accompanied the claimant to a restduoaobserve him in a social setting, which
resulted in him doing very well. [And] the claimant indicated that he had a friend ousy dur
the prior week.” (Tr. 17) Both of these pieces of evidence from the medical recerds, a
evidence concerning J.P.’s functioning outside of a structured environment incedpotatthe
ALJ’s reasoning.

These examples demonstrate that the ALJ at ¢easidered evidence of J.P.’s
functioning outside of the structured environment of his school setting, where hssisgexlan
his functioning by the paraprofessional. Because he considered such evidence, the ALJ
discharged his duty under the regulatioBge20 C.F.R. 8§ 416.924a(b)(5)(iv)(EeealsoT.C.

ex. rel. Z.C. v. Commissioner of Social Security, 497 Fed. Appx. 158, 161 (3rd Cir. 2012)

(holding that an ALJ sufficiently considered a child’s structured settingeathe ALJ
recognized that: (1) the claimant had been referred to the school’'s resenteefor assistance;
(2) had difficulty functioning independently; (3) had trouble following instructemms focusing

in school and at home; (4) had been given a full time aide to assist him in school; and (5) the
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claimant was attending speech and occupational therapy two times per week-coaeiéd
special education classroom).

B. ALJ's Treatment of Medical Opinion Evidence

Plaintiff's second argument is that the Commissioner did not give proper weitdie
opinion ofJ.P.’streating psychiatristDr. Delaney. (ECF No. 16 at 8) Dr. Delaney found that
J.P. had marked limitations the domains of (1) attending to and completing task®) caring
for himself;and(3) interacting and relating with others. AdditionaBy,. Delaneyfound that
J.P. had moderate limitations in a few areas of acquiring and using informationg@angd m
about and manipulating objects. (Tr. 572-77) Findings of this $gMéacceptedwould have
entitled J.P. to benefits under the regulatiofise ALJ, however, found that the record “fails to
support marked limitations in attending and completing tasks or in caring for fiprie€el. 18)
The ALJ therefore, only partially credited Dr. Delaney’s opinion.

Under the law, an ALJ must give “controlling weight” to a treating physiciapision if
it is well-supported by medically acceptable clinical and laboratory diagnostic dqeelsrand is

not inconsistent with the other substantial evide’wagner v. Astruge499, F.3d 842, 848-49

(8th Cir. 2007)seeals020 C.F.R. § 416.927(c)(2Further, even if the treating physician’s
opinion is not entitled to controlling weight, it should not ordinarily be disregarded and is

entitled to substantial weighPapesh v. Colvin, 786 F.3d 1126, 1132 (8th Cir. 2015).

On the other hand, a treating physician’s opinion may be discounted where it provides
conclusory statements only, or is inconsistent with the record, and may be didarunte
disregarded where other medical assessments are supported bgrbatiee thorough medical

evidence, or where a treating physician renders inconsistent opiribns.
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Plaintiff contendghat the ALJ violated tlee principlesn two ways. First, Plaintiff
argues that the AlWas substantively wrong to discount Dr. Delaney’s opinion because Plaintiff
believesDr. Delaney’s opinion was entitled to controlling weight. (ECF No. 16 at 9) Second,
Plaintiff argues tha¢ven if Dr. Delaney’s opinion was not entitled to controlling weight, the ALJ
was required to adequatedyplain the weight that he gave to Dr. Delaney’s opinion. (Id.)

Defendant responds by arguing that the ALJ was correct in discounting Dr. Pelane
findingsbecause Dr. Delaney&pinion was inconsistent with other opinion evidence in the
record, inconsistent with her own treatment naésinot supported by the record as a whole
Also, Defendant argues thtéte ALJ properly explained this finding. (ECF No. 17 at 7-12)

The Cout will address Plaintiff's second issue first. Plainifirgument is unavailing
because the ALJ explained in some detalweight that he assignem Dr. Delaney’s opinion.
(Tr. 18) The ALJ was not required to recite the precise level of weight given to thembiyni

using a specific term with specific citatiotts§ 416.927. The ALJ needed only to clarify

whether he discounted the physician’s opinion, and v8eeGrable v. Colvin, 770 F.3d 1196,
1201-02 (8th Cir. 2014)The ALJ did this.The ALJrecognized that Dr. Delaney was a treating
psychiatrist and did not simply reject the findings of Dr. Delaney, but thoughtfully considered
each ofher individual conclusions. For example, the ALJ noted that Dr. Delaney’s findings
concerning the domain of interacting and relating to others was supportedexyehsive
evidencan therecord The ALJ agreed that J.P. “ha[s] trouble socially and he has difficulty
getting along witlpeers.” (Id.) The ALJalso noted that the record supported her findings of

less than marked limitations in health and physical-lweihg due to his obesity. (Id.) The ALJ
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noted that his disagreement was limitedto Delaney’sfindings that J.P. su#fed “marked”
limitations in(1) atending and completing tasks, andit2raring for himself:

Therefore, to the extent that Plaintiff argues that the ALJ did not give dicmesight to
Dr. Delaney’s opinion, and specifically cite to the regulatory factors at § 416.927¢tine
disagrees with this conclusion for the reasons stated above. Additionaléyatkalegatiors of
deficient opinion writing. An arguable deficiency in opinion writing is not a basielersal
where the substance of the ALJ’s analysis is conducted in accordance with theéBucl&er
v. Astrue, 646 F.3d 549, 559 (8th Cir. 2011) (“[A]n ardeateficiency in opinioswriting
technique does not require us toastiean administrative finding when that deficiency had no

bearing on the outcome.”) (citing Robinson v. Sullivan, 956 F.2d 836, 841 (8th Cir. I982).

ALJ methis duty to thoughtfully engage with Dr. Delaney’s opinions.

Moving on to the substance of the ALJ’s treatment of Dr. Delaney’s opinion, the Court
agrees with Defendant that where the ALJ discounted Dr. Delaney’s opinion, $& idi
accordance with the law. As an initial tesif the Court notes that the doctor’s opinion was in
checklist form, without analysis or citation to medical eviden@e&. 57177) The ALJ could
properly take into account the conclusory nature of this evidence when assigning aviight t

SeeAnderson v. Astrue, 696 F.3d 790, 793-94 (8th Cir. 2012) (noting that “a conclusory

checkbox form has little evidentiary value when it ‘cites no medical evidendgravides little
to no elaboration™) (internal citations omitted\lso, as a substantive matt@&r. Delaney’s
conclusions that J.P. suffered from marked limitations in the doma(a$ atending and

completing taskq2) and in caring for himself, were properly discounted, as discussed below.

1 The ALJ also noted that the record does not support any limitaétaimg toJ.P.’s
ability to acquie and use information or his abilities tomove about and manipulabéjects.
(Tr. 20, 24) The Court will not further address these differences between Dr. Datahthe
ALJ, however, because they are not dispositive.
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1. Domain of Attending and Completng Tasks

First, Dr. Delaney’s conclusion that J.P. suffered “marked” limitations in attenditig a
completing tasks is belieby J.P.’s educational record. In this domain, the ALJ was required to
evaluate how well J.P. is able to focus and maintain attention; how well he begies, ca
through, and finishes activities; and the pace at whigtehiermsactivities and the ease with
which he changes them. S U.S.C. § 416.926a(h).

As noted above, when J.P. transferred to his new school, he was in normal classes 96.9
percent of the time. (Tr. 173) J.P.’s transcripts show that he achieved almidstaaitl B's,
and was on the honor roll. (Tr. 396) J.P’s teachers commented that he hacagsod cl
participation, “always tries,” and “has a pleasant personality.” (Tr. 391 |&Vel of academic
success-in normal classes-is simply not consistent with “marked” limitations in attending and

completing tasksSeeMoore ex rel. Moore v. Barnhart, 413 F.3d 718, 723 (8th Cir. 2005)

(noting that grades which “were nearly all [A’s]” support a conclusion thitimant “did not

have marked impairment in the area of attending and completing tesded)soHudson ex rel.

Jones v. Barnhart, 345 F.3d 661, 667 (8th Cir. 2003) (noting that a claimant’s ability to achieve

“above-average grades in his classroom setting” supports a finding thaithantlhad less
than marked limitations in the area of attending and completing taBke)fact that Dr.
Delarey’s opinion regarding this domain is inconsistent with the recortegittmateground
upon which to discount her opiniokeePapesh786 F.3d at 1132.

Additionally, Dr. Delaney’s conclusionegardingthis domainwere inconsistent with
other, credible evidence. For example, both Mr. Had3ddry's teacheat the special school
and Dr. Singe(the State agency doctdhought J.P. did not suffer fromarked limitations in

his ability to attend and complete taskdr. 153-59, 546-52) Mr. Haessig specifically found
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that J.P. had mostly moderate limitations in attending and completing taskd5%YrMr.
Haessig also thought that J.P. had mostly no difficudtiedlin caring for himself, with only a
few mocerate exceptions and one marked difficulty concerning periods of unprovokedTear.
157) In his written comments, Mr. Haessig said only that when J.P. “is stressesl he h
significant trouble interacting with others.” This is consistent with the Add&ysis

Mr. Haessig's analysis is significant, because he was someone who had thensiypor
to observe J.P.’s functioning in depth on a daily basis, and therefore, his opinion was tentitle
significant weight under the Commissioner’s regulatioBseSocial Security Ruling 06-03p.
(noting that an opinion from a nonedical source like a teacher may, under certain
circumstances, properly outweigh the opinion of a medical source, including agrsairce).

Additionally, as noted in the factual discussion above, Dr. Singer, the State’s non-
examining doctor, found that J.P. had marked limitations in interacting and retattigets, but
no other limitations.(Tr. 546-52) Although the ALJ ultimately did not endorse &inger’s
conclusions in their entireti?,her conclusions that J.P. has less than marked limitations in
attending and completing tasks or in caring for himsedfconsistent with the ALJ’s
conclusions. At the same time, Dr. Singer’s conclusions are istemswith Dr. Delaney’s.
Inconsistency with other, credible opinion evidence is a proper basis upon which to didcount
Delaney’s conclusions that J.P. suffered marked limitations in attending ancetamfAsks.

SeeTravis v. Astrue, 477 F.3d 1037, 1042 (8th Cir. 2007).

Stated another way, J.P.’s educational record, combined with the opinions of Dr. Singer

and Mr. Haessig, provides substantial evidégncgupporthe ALJ’s finding that J.P. suffers

12 As noted abovehe ALJagreed with Dr. Singer's assessmemgardingthe domain of
interacting and relating to others, but disagreed that J.P. had no other limitatstesd llte
ALJ thought that J.P. had “less than marked” limitations in the remaining domamd4.8)YT
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from less than marked limitations in this dombatause a reasonable mind could suppt th
conclusion. SeeWildman 596 F.3d at 965'Substantial evidence is ... enough that a reasonable
mind would find it adequate to support the Commissioner’s conclusion.”).

2. Domain of Caring For Oneself

Substantial @dence alssupports the ALJ’s decision to discount Dr. Delaney’s finding
that J.P. suffered from markeditations in caring for himselfThis domain focuses upon how
well achild such as J.P. maintaindi@altty emotional and physical staieacluding how well
physical and emotional needs and wants are met in appropriate ways, howhdllikecJ.P.
copes with stress and changes in his environment, and whether he takes care of hadtlown he
possessions, and living are8ee20 C.F.R. § 416.926a(k}.

Dr. Delaney, in discussing the domain of caring for self, had mixed findings. Out
of the 20 areas within the “caring for self” domain, Dr. Delaney found J.P. had neoderat
or no difficulties in 12 of the areas. (Tr. 575) Dr. Delaney found that J.P. had marked
difficulties in the 8 remaining areas, including: following proper nutritionaéetgtions;
following through on reaching goals; periods of unprovoked fear or anxiety; being unable
to enjoy or fully participate in group activities; disturbance in eating opisiggatterns;

has sense of humor or laughs freely; is willing to be consoled when sad; and

13 For schoolage children like J.P. (agel®), age appropriate ability to care for oneself
includes being independent in most deyday activities (e.g. dressing, bathing), although they
may still need to be reminded sometimes to do these routinely. They should begigmnzeeco
that they are compent in doing some activities and that they have difficulty with others. They
should be able to identify those circumstances when they feel good about themselviesrand w
they feel bad. They should begin to develop understanding of what is right and wrong, and wha
is acceptable and unacceptable behavior. They should begin to demonstrate consigtént cont
over their behavior, and they should be able to avoid behaviors that are unsafe or otherwise not
good for them. They should begin to imitate more of the behavior of adults they Be@20
C.F.R. 8 416.926a(k)(2)(iv).
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demonstrates emotions. (Id.) Dr. Delaney additionally commented that J.P. teyerea
[is] prone to anxiety, fears at bedtime, does not like to sleep alone [sic].” (Id.)

The ALJ properly discounted Dr. Delaney’s conclusions with regard to this domain.
First—as already discussed abevdr. Delaney’s conclusiorare in checklist form, without
citation to medical evidencelhis is a proper basis upon which to discount her opinion.
Anderson, 696 F.3d at 793-94.

Also, Dr. Delaney’s opinion evidence was inconsistent with other significant opinion
evidence in the record, including that of Mr. Haesgiy. 157) Mr. Haessigdisagreed with Dr.
Delaney’s assessment that J.P. suffered from marked limitations in follomapgrmutritional
expectations, following through on reaching goals, being unable to enjoy or fulbipzde in
group activities, or that J.P. had marked limitations in his sense of humor, or demanstrati
emotions. (Id.)

This is important because Mr. Haessig was someone who had the opportunity to observe
J.P.’s functioning in-depth on a daily basis, and therefore, his opinion was entitlguificat
weight under the Commissioner’s regulatio@eeSocial Security Ruling 06-03p. (noting that
an opinion from a nomedical source like a teacher may, under certain circumstances, properly
outweigh the opinion of a medical source, including a treating sow¥kégre Dr. Delaney’s
opinions are inconsistent with other substantial opinion evidence in the record, that is an

acceptable ground upon with to discount her opint®eeHalverson v. Astrue, 600 F.3d 922,

931 (8th Cir. 2010) (“As there is conflicting evidence on the record, the ALJ’s detdiom ....
Does not lie outside the available zone of choice.”) (quatiagis 477 F.3d at 1042).
Other medical evidence is also inconsistent with Dr. Delaney’s findinggsexample,

during his transition from the alternative to the mainstream schébjttendedcounseling
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sessions with Bruce Miller, a Licensed Clinical Social Worker. (Tr.@&8®- At the initial
assessment on September 6, 2013, Jikeigal status screening was entirely within normal
limits, except for “some obsessive habits” #&sperger’'s (Tr. 644) There were no issues with
self-care, and no evidence of risk of suicide, violence, or physical abuse. (Tr. 644) At
counseling sessions over the next couple of months, J.P.’s mother noted that J.P. wadldoing we
at school, where he is “content and cooperative,” and J.P.’s “irritable behavioraited to the
home.” (Tr. 636) This is more evidence that Dr. Delaney’s findings regardincgse are not
supported by the record as a whole, and are therefore, properly discdbe&éEapesh 786
F.3d at 1132.

Additionally, Dr. Delaney’s opinion is internally inconsistent. She states thatakR
“lot of limitations socially,” and yet, J.B.GAF scoreat the time Dr. Delaney gave her opinion
was60, which is at the top end of the moderate range of symptoms, and close to the mild range.
(Tr. 577} Thisinconsistency is a proper basis upon which to discount Dr. Delaney’s opinion.

SeePerks v. Astrue, 687 F.3d 1086, 1091 (8th Cir. 2012) (holding that physician opinions “that

are internally inconsistent” are entitled to less deference than they othereusd be). Dr.

Delaney’s opinions are also inconsistent with her own treatment notes. Forangtanc

December of 2013, after J.P. had leftt@restructured environment of his alternative school,

Dr. Delaney’sreatment notes indicate that J.P. “has been doing well at school,” and he had been
“playing with a group of kids at school.” (Tr. 649) After adjusting J.P.’s madigehe was

“eating more normal,” an{Jh]is sleep has been good.1d() Dr. Delaney further noted mild

findings in her mental status examination that day, including that J.P.’s spesphbrftaneous

14 GAF stands for Global Assessment of Functioning score. It is a numaléaanging
from 0-100 which is used to rate social, psychological and occupational functichesiate
Fires v. Astrue564 F.3d 935, 937, n.1 (8th Cir. 2009). A score of 60 is at the top end of the
range of moderate symptom. A score within 61-70 would be in the mild range of symptoms.
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and fluent. Thought process is goal directed. No suicidal or homicidal ideations. No delusions
or hallucinations.” Id.) These objective observations in Dr. Delaney’s notes are inconsistent
with marked limitations in J.P.’s ability to care for himself.

As a final mattergvidence of J.P.’s daily activitieas discusseia his daily activity
report,presents mixed evidence concerning J.P.’s ability to care for himselthe ALJ notes,
J.P. has some difficulties in performing certain tasks himself, such as butttstimgs, taking a
bath alone, brushing his teeth, and washing or combing his fair, but yet he is also able to us
zipper by himself, tie shoelaces, choose his clothes, do what he is told most oétrentinget
to school on time. (Tr. 1120) Where evidence is mixed, or there is conflicting evidenc, it

the job of the ALJ to resolve that conflict. Travis v. Astrue, 477 F.3d 1037, 1041 (8th Cir. 2007)

(“It is the ALJ’s duty to resolve conflicts in the evidence.”). The ALJ has done thasicase,
and his decisiors within the zone of reasonablene3sis Court will defer to the determination
of the ALJ. SeeBuckner 646 F.3d at 556 (noting that a reviewing court will not disturb the
ALJ’s decision unless it falls outside of the zone of reasonableness).

For all of the above reasons, the ALJ analyzed Dr. Delaney’s medical opinion evidlenc
accordance with the law, and the weight given to her opinion is permissible.
V. Conclusion

For all of the foregoing reasons, Plaintiff's arguments that the ALJ ereaghavailing.
The ALJ thoroughly evaluateddlevidence in this case, and gave Plaintiff a full and fair hearing.
This is a case where the Court’s deferential standard of review is importasts a difficult
case.Although reasonable jurists mighéveweighedthe evidence in this case differently, the
ALJ’s decision is within the “zone oéasonablenessand therefore must be affirme&ee

Buckner v. Astrue, 646 F.3d 549, 556 (8th Cir. 2011) (stating that “[a]n ALJ’s decision is not
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outside the zone of choice simply because [the court] might have reached a diffactasion

had [the court] been the initial finder of fact™) (quoting Bradley v.rAgt528 F.3d 1113, 1115

(8th Cir. 2008)).
Accordingly,
IT IS HEREBY ORDERED that the decision of th&dministrative Law Judge in this
matter be affirmed.
A separate Judgment shall be entered this day.
[s/John M. Bodenhausen

JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated thi27th day ofJuly, 2016
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