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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CHRISTOPHER PIERSON, )
Petitioner, ))
V. )) No. 4:15 CV 818 DDN
JENNIFER SACHSE, ) )
Respondent. : )
MEMORANDUM

This action is before the Court updhe petition of Missouri state prisoner
Christopher Pierson for a writ of habeaspum pursuant to 28.S.C. § 2254. The
parties have consented to the exercise of plenary authority by the undersigned United
States Magistrate Judge pursuant to 28 U.8.€36(c). For the esons set forth below,

the petition for a writ of habeas corpus is denied.

. BACKGROUND
On November 14, 2011, the Circuit Court of Morgomery County a jury found

petitioner Pierson guilty of reaeéng stolen property and taragng with computer data,
under Mo. Rev. Stat. 8§ 570.080d 569.095, respectively. Gebruary 6, 2012, he was
sentenced to 15 years incarceration.

Petitioner directly appealezh grounds of insufficidrevidence, and on December
18, 2012, the Missouri Court of Appea$ffirmed the trial court’s judgmentSate of
Missouri v. Pierson, 391 S.W.3d 3Mo. Ct. App. 2012) (senmary order). On March
21, 2013, petitioner filed a motidor post-conviction relief inhe Circuit Court. After a
hearing, the motion was denied on Marci2614. Petitioner appealed to the Missouri
Court of Appeals, and on April 7, 201that Court affirmed the convictionPierson v.
Sate of Missouri, 460 S.W.3d 481 (Mo. Ct. ApR015) (summary order).
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The facts relevant to plaintiff's convioti, as described in sitrial and appellate
documents, are as followsn September, 2009, Crystal ktza called petitioner and told
him she knew where to get a laptop and sheldveell it to him. Petitioner told Hanna he
would buy the laptop. At theme, Hanna was addicted torba and had been using it
for three or four years.

While Hanna'’s neighbor, Joe Bocox, wag# of town, Hannavalked to Bocox’s
home, climbed through a window, and staldaptop and other cqmter accessories.
Hanna took the laptop to a friend’s homeTiruesdale and called petitioner. Samantha
Downey drove Hanna from Truesdale to the bddowney shared wither fiancé, Terry
Dixon, in Jonesburg, MissourPetitioner had stayed at this home for a few weeks, but he
was not present when Downagd Hanna arrived.

Hanna testified at trial that petitioner agil later and gave her heroin as partial
payment for the laptop. The laptop wassmord protected and Hanna did not know how
to access the computer. Petitiot@d her he would give hehe rest of the payment in
heroin once she figured out how to accélss laptop. Downey testified that she
“safeguarded” the laptop by ahging the passwordfter petitioner instructed her to do
So.

After Hanna was arrested the same nigiwe stole the laptop, she took police
officers to Dixon’s home wherthey executed a search wanta Officers searched the
residence and found the laptop and accessmiésers also found some of petitioner’s
personal belongings inalling his identification card, watleand prescription pill bottles.
Petitioner was not present during the seardPolice obtained an arrest warrant for
petitioner as a result of the evidence gatbldrom the home andformation provided by
Downey and Dixon.

On December 16, 2009, peatiier was charged as a priand persistent offender
with one count of the Class f€lony of receiving stolen property under Mo. Rev. Stat.
570.080; one count of the Class B felonydddtribution of a comblled substance under
Mo. Rev. Stat. 195.211; and one count of the Class A misdemeanor of tampering with
computer data under Mo. Rev. Stat. 569.095.
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At petitioner’s trial, Hanna confirmed dh she was conviateof burglary for
stealing the laptop and was incarcerated as d.rd3awney testified that she pled guilty
for receiving stolen propertyf-urthermore, Bocox testifiedahhe bought the laptop four
years before the thefor $979 and that the value ofl af the stolen property was in
excess of $500 at the time of the theft.

After deliberation, the jury acquittepetitioner of distribting drugs, but found
him guilty of receiving stoleproperty and tangring with computer da. At sentencing,
the court asked petitioner if he was satisfigth his trial counsel’s representation, and
the court found no probable cause to believe petitioner received ineffective assistance of
counsel.

On February 7, 2014, the Circuit Colmeld an evidentianhearing to address
petitioner’s motion for post-conviction relieRetitioner claimed ineffective assistance of
counsel, because his attornejldd to investigate and estah the fair market value of
the stolen property. Petitioner stated thatthal attorney, Maryoe Smith, met with him
twice to discuss his case but never dised the value of thproperty. Petitioner
admitted he did not lodge any complaints agaBEmith before or dumg trial. However,
petitioner also affirmed that Smith “came dee [him] twice” and sd that Smith told
him the stolen property “was covered undearranty.” (Doc. 10, Ex. 7 at 9-10).
Petitioner also stated that part of the dedetiseory in his case was that he disputed
receiving the stolen propertyld( at 13).

Jamie Cote, owner of an informatiorch@ology consultingirm in Columbia,
Missouri, testified at the hearing. Catened and managed thengpany, where he had
sold computer products, inging laptops, since 1998. tRener’s attorney had hired
Cote to examine and evaluate the stotemnputer equipment — Bocox’s laptop and
accessories. In the course of his investigatdote examined phas of the equipment,
the purchase receipt for the equipment, #reltranscript from petitioner’s trial. Cote
stated that as a general rule, laptop computse roughly half ofheir value 18 months

after the purchase at the original cost. et Cote stated the valuends to decrease to



about a third of its original @ after three years. Beyoffige years, Cote stated, the
laptop has very little value.

Cote stated that he valued the laptoml equipment according to its worth in
September 2009 — about four-and-a-half yedisr the purchase date of April 2, 2005.
Cote stated he could coneeiof someone “potentially peng upwards of $200 for the
laptop. Cote stated the coatpr adapter and cord could perchased online for between
$25 and $35. But he also stated that they are considered part of the purchase value of the
laptop, and he assigned it mdependent value in reachimagvaluation. Cote stated he
had no reason to dispute the $20ue of the webcam assignby Bocox, and similarly,
Cote had no information togpute the $120 value of the CAD software. Cote valued the
broadband modem at $100. Altogether, Cbee valued the laptop and equipment
between $295 to $445I1d( at 14-29).

Petitioner’s trial attorney, Mary Jo Smitlestified at the hearing that the defense
theory was that petitioner didot take possession of the stollaptop and equipment.
Smith stated that in her estimation the equphwas worth more theBb00 based on her
own computer purchases, which she said amounotézlr or five Igtop purchases in the
prior 20 years. Defense attorney Smithramkledged that she had reviewed the police
report related to the stolen property and saen the estimated property value of $526
stated in the report. She also acknowledfatiat trial Bocox hdestimated the property
value at over $500 by usingreplacement cost analysis. f#malso stated that she had
considered replacement costreaching her own estimation tife property’s value and
had not considered depreiien. Smith stated she thapursued no strategy for
determining the property’s value other thalyirgg on the police report. This strategy,
she stated, was not in confliwith the defenséheory that petitioner never received the
equipment.

Attorney Smith testifiedhat providing a jury with too many defense theories
might discredit a defense attorney in juroeges. Smith statethat this type of
credibility risk could materie had Smith attempted togare the equipment was worth

less than $500, becaugenight contradict the theorthat petitioner never possessed the
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property. Smith’s strategy was not to addréhe valuation issue — “not to plant those
seeds in the jury’s mind” — because “wkats important was he was not thereld. @t
51). Smith stated her focus was on Colinthe Class B felony charge for heroin

distribution.

[Il. PETITIONER'S GROUNDS FOR FEDERAL HABEAS RELIEF

Petitioner alleges three grounds felief in this habeas action:

(1) Petitioner’s rights under the Sixand Fourteenth Amendments to
effective assistance of counsel werelated whenhis trial counsel
failed to investigate and present eanide that the fair market value
of the stolen propertywas less than $500.

(2) Petitioner’s rights under the Feegnth Amendment to due process
were violated, because his cartion was basedn insufficient
evidence from which a rational trief fact could have reached a
“subjective state of near certiteitito find that petitioner had the
requisite knowledge that the property was stolen.

(3) Petitioner's conviction further violated his Fourteenth Amendment
rights to due process, because it was based on insufficient evidence
from which a rational trier of factould have found that the fair
market value of the stolen preqy was more than $500.
Respondent contends that the Missostate court decisions are entitled to
deference and that all of petitioner's claims are without merit. Respondent further

contends that petitioner’s third ground felief is procedurally barred.

. EXHAUSTION AND PROCEDURAL BAR

State prisoners are required to firsthaust their state law remedies before

bringing a petition under 28 UG. § 2254. If a prisoner “hake right under the law of
the State to raise, by any available prhoe, the question presented,” he has not
exhausted his state law remedie®8 U.S.C. 8§ 2254(c). IMissouri, an appeal to the
intermediate state appellate court sufficierekhausts state remedies to permit federal
habeas review under Section 225ke Mo. Sup. Ct. R. 83.04Randolph v. Kemna, 276



F.3d 401, 404 (8th Cir. 2003YRule 83.04 . . . makes clear that Missouri does not
consider a petitioner who bypasses its suprevogt in favor of federahabeas review to
have denied the State itghiful opportunity to resolvéederal constitutional claims.”)
(citations omitted).

It is not sufficient for a petitioner teimply have no remaing procedure for
bringing a ground to the state courHumphrey v. Cady, 405 U.S. 504, 516 (1972);
Anderson v. Harless, 459 U.S. 4, 6 (1982) (per cam). A petitioner must also have
fairly presented the substance of each ra@dground to the state trial and appellate
courts. Anderson v. Harless, 459 U.S. at 6. When a state court “must read beyond a
petition or a brief (or a similatfocument) that does not alertatthe presence of a federal
claim,” the claim has not been fairly presentegbe Baldwin v. Reese, 541 U.S. 27, 32
(2004). If a petitioner has not fairly presahtibe claim and he has no remaining state
procedure available for doirgp, any such ground for fedefaabeas relief generally is
barred from being considered by the federal cou@sass v. Reitz, 643 F.3d 579, 584
(8th Cir. 2011);King v. Kemna, 266 F.3d 816, 821 (8tlir. 2001) (en banc). The
doctrine of procedural bar applies whetheg ttefault occurred at trial, on appeal, or
during state court collateral attackee Murray v. Carrier, 477 U.S. 478, 490-92 (1986).

A petitioner may overcomthe procedural bar only bgemonstrating either (1)
that there is a legally sufficient cause for the default and actual prejudice resulting from
it, or (2) that failure to review the claimould result in a “fundamental miscarriage of
justice.” Coleman v. Thompson, 501 U.S. 722, 750 (1991)To establish cause for a
procedural default, petitioner must demonstrate that some objective factor external to his
case impeded his efforts to comply with the state procedural requirenhends.750-53.
Petitioner may, for example, satisfy the caresgpuirement by showing that attorney error
or oversight rose to the level of ineffectivesstance of counsel in violation of the Sixth
Amendment. Carrier, 477 U.S. at 488-89. However,ighavenue is precluded and a
procedural default will not be excused whitie petitioner fails to raise the ineffective
assistance claim in his firpost-conviction appeal.Bailey v. Mapes, 358 F.3d 1002,
1004 (8th Cir. 2004).



Petitioner raised Ground 1 in a post-cation motion and Grooad 2 on direct
appeal, and he timely filed appeals for bothhefse claims before the Missouri Court of
Appeals. Petitioner then timely filed this petiti Accordingy, his claims in Grounds 1
and 2 have been properlyreausted and are nptocedurally barredHowever, petitioner
has not shown that he raised his Grouncla®m in any previougnotion or filing in a
Missouri court. Petitioner hamt presented any legally sufient reason why he failed to
raise this argument, aside from an allusionhi® Ground 1 ineffetive assistance of
counsel claim. (Doc. 1 at 9). While petitiortkd raise his Ground 1 claim of ineffective
assistance of counsel in a pastviction motion, he did natise this particular Sixth
Amendment claim — that his trial counselldd to raise his Ground 3 claim on direct
appeal. Id., Doc. 10, Ex. 9 at 14).

Petitioner asserts in his federal petitibrat he raised Ground 3 in his post-
conviction motion. (Doc. 1 at 9). Howevaven if that motion can be construed to
contain Ground 3, any such claim is nolearly distinct” from hs claim in Ground 1
(Doc. 10, Ex. 9 at 14), and thus, petitioner fhite fairly present th claim to the state
court. See Humphrey v. Cady, 405 U.S. at 516 n.18 (“The gstion . . . is whether any of
petitioner’s claims is so clegridistinct from the claims hkas already presented to the
state courts that it may fairly be said tha state courts havedao opportunity to pass
on the claim . . .”). Accordingly, petitionergharacterization oround 3 would not
have alerted the state court to a federahtlaecause it would require the state court to
“read beyond” his petition.See Baldwin, 541 U.S. at 32. Thefore, petitioner has not
shown a legally sufficient cae for the default.

Absent a showing of cause, this conded not reach the issue of prejudice.
Zeitvogel v. Delo, 84 F.3d 276, 279 (8t@ir. 1996). Regardlespgtitioner also fails to
demonstrate actual prejudice resulting from thiawle To establish actual prejudice,
petitioner must show that the errors ofigth he complains woed to his actual and
substantial disadvantage, infecting his |tngith error of constutional dimension.
Carrier, 477 U.S. at 494yvy v. Caspari, 173 F.3d 1136,141 (8th Cir. 1999).



Second, petitioner has also failed to shoat this Court's failuréo consider this
argument would result in a miscarriage oftics. Such a miscarriage of justice would
exist if petitioner presents new evidenceacfual innocence showing “it is more likely
than not that no reasable juror would haveonvicted the petitioner.”"McQuiggin v.
Perkins, 569 U.S. 383, 395 (2013). While pieiner has arguably sugsted a showing of
actual innocence — “If we can prove the vatiighe property and prove that it is less,
how can | be held with a felony” (Doc. 1 at-8he has failed to demonstrate that a jury,
with this evidence, would hav@een unreasonable in nevetéss finding him guilty of a
felony.

Accordingly, petitioner's claim in Gtmd 3 has not beeexhausted and is
procedurally barred. Nevertheless, if ti@d®urt concludes tha procedurally barred
ground is without merit, Congress has autlemtizt to consider and to dismiss it. 28
U.S.C. 8§ 2254(b)(2). The undersigned has iclemed all of petitioner’s federal grounds

and concludes that theye without merit.

V. STANDARD OF REVIEW

For petitioner's claims in Grounds 1 ahdwhich were adjudicated by a Missouri

court, the Antiterrorism and Effective DbaPenalty Act (“AEDR”) provides that
federal habeas relief may not be deshunless the state court adjudication:

(1) resulted in a decision that was contrary @, involved an
unreasonable application of, dllya established Federal law, as
determined by the Supreme@t of the United States; or

(2) resulted in a decision thaivas based on an unreasonable
determination of the facts in liglaf the evidenceresented in the
State court proceeding.

28 U.S.C. § 2254(d)(1)-(2).

“A state court's decision is contrary ¢tearly established law if the controlling
case law requires a different outcome either beeaf factual similaty to the state case
or because general federal rules requireraicodar result in a particular caseTokar v.
Bowersox, 198 F.3d 1039, 1045 (8thir. 1999). The issue a federal habeas court faces
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when deciding whethiea state court unreasonably applied federal law is “whether the
state court's application of clearly establssifiederal law was objectively unreasonable.”
Williams v. Taylor, 529 U.S. 362, 409 (2000). Aast court’s decision involves an
“unreasonable application” of clearly estabéd federal law if “the state court identifies
the correct governing legal principle frofthe] Court’s decisions but unreasonably
applies that principle to thedts of the prisoner’s case.Thaler v. Haynes, 559 U.S. 43,

47 (2010) (per curiam).

A state court’'s factual findings are esumed to be correct. 28 U.S.C. §
2254(e)(1);Wood v. Allen, 558 U.S. 290, 293 (2010)Review under § 2254(d)(1) is
limited to the record before the state cotlvat adjudicated the claim on the merits.
Cullen v. Pinholster, 563 U.S. 170, 182-83 (2011). Qlend convincing evidence that
factual findings lack evidentiary support igjuéred to grant habeas relief. 28 U.S.C. §
2254(e)(1)Wood, 558 U.S. at 293.

Petitioner's Ground 3 claim wamt adjudicated on the mexiby a state court, and
thus, the pre-AEDPA standardrfbabeas review governssingras v. Weber, 543 F.3d
1001, 1003 (8th Cir.@8) (“Because [petitioner’'s] appantly unexhausted claim was
not adjudicated on the merits, we likely shibapply the pre-AEDPA standard of review,
rather than the deferentialasdard of 28 U.S.C. § 22&#).”) (internal citations and
guotations omitted)Montes v. Trombley, 599 F.3d 490, 495 (6t@Gir. 2010). Under the
pre-AEDPA standard, the habeas petitioner rshsiv a “reasonable probability that the
error complained of affectedeloutcome of the trial, or that the verdict likely would have
been different absent theow-challenged [defect].”Robinson v. Crist, 278 F.3d 862,
865-66 (8th Cir. 2002).

V. DISCUSSION

A. Ground One
Petitioner alleges in Ground 1 thatshirial counsel rendered constitutionally
ineffective assistance by failing tovestigate and present egitte that the fair market

value of the stolen computer egment was less than $500. Sinickland v. Washington,
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the Supreme Court determinedtlihe right to effective asdance of counsel arises from
the Sixth and Fourteenth Amendnen 466 U.S. 668 (1984). Und&rickland, a
petitioner is entitled to federal habeas corpelef upon a showing that “counsel’s
conduct so undermined the proper functiongigthe adversarial pcess that the trial
cannot be relied on as having produced a just result.at 686.

First, petitioner must demonstrate that counsel’'s performance fell below an
objective standard of reasonableneks. at 687-88. There issirong presumption that
counsel has rendered constitutionally effective assistaigcett 690;Blackmon v. White,

825 F.2d 1263, 1265 (8th1CiLl987). A petitioner must ovame “the presumption that,
under the circumstances, the challengedaathight be considered sound trial strategy.
Srickland, 466 U.S. at 689. Counsel has “widéatude ... in makingactical decisions;”
thus, “[jjudicial scrutiny of counsel's germance must be highly deferentialltl.
Counsel's strategic choices made afténorough investigation are virtually
unchallengeable. Id. at 690-91. Further, decisions following reasonable, but less
thorough, investigation are tbe upheld to the exterthat they are supported by
reasonable judgmentld. A reviewing court must acknowledge that “[e]Jven the best
criminal defense attorneys would not defeng@articular client in the same wayd. at
689—90;Boss v. Ludwick, 760 F.3d 805, 811 (8 Cir. 2014).

Second, petitioner must demonstratdualk prejudice by counsel's deficient
performance. Id. at 687. A reviewing court “must ask if the defendant has met the
burden of showing that the decision reacivedild reasonably likelyrave been different
absent the errors.Id. at 696.

On motion for post-conviction relief, fgoner argued that had his trial counsel,
attorney Mary Joe Smith, invégated the value of the sasl laptop and equipment and
presented testimony as to its fair markdugacounsel could have shown the value did
not meet the statutory threshold of a ClaselGny for receiving st@n property. As a
result, petitioner argues, the charge “would m¢kave] seen the lighaf trial.” (Doc. 1
at 5). However, the motion od found that petitioner's emsel was not ineffective,

because her decision to pursue an ogslhothing defensewas not objectively
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unreasonable. (Doc. 10, Ex. 8 at 37). Tiaion court found it reasonable to believe
Smith would have lost credibility with the jury had she albosen to argue petitioner’'s

defense on the grounds thae thalue of the stolen propertdid not meet the necessary
threshold. Id. at 38). Accordingly, the court fod that petitioner had not overcome the
presumption that counsel was not inefiee, thus rejecting the claim.d).

The court of appeals found the motion court’s conclusion about the reasonableness
of the all-or-nothing defense was not clearly erroneous. (Doc. 10, Ex. 11 at 7). While
pursuing both theories — that petitioner nenexeived the property and that the property
was worth less than $500 — wourldt be inconsistent, the coagreed that counsel is not
ineffective if she pursued onfyne strategy in order to maimtecredibility with the jury.

(Id. at 8) (citingClayton v. Sate, 63 S.W.3d 201, 207 (MA&001) (recognizing that
pursuing alternate defenses “in one trial migintt an attorney’s edibility with the jury

In some cases.”"Martin v. Sate, 712 S.W.2d 14, 17 (Mo.@p. E.D. 1986) (“The jury’s
failure to acquit does not affect the reasonatdsrof using an all-or-nothing strategy.”)
(citing Love v. Sate, 670 S.W.2d 499, 50@Vio. banc 1984)). The court concluded that
“because petitioner’'s counsel engaged inagrable trial strategy, her performance was
not deficient.” Therefore, the court op@eals held the motion court did not err in
denying petitioner’s motion.

This court cannot conclude that the staburts unreasonably applied federal law
in denying petitioner’s claims faelief on this point. Firsipetitioner has failed to show
counsel’'s performance fell belocan objective level of reasonableness. The record shows
that Smith pursued a legitimatiéal strategy in pursuing argile defense #ory. While
Smith could possibly have found an IT expaattestify that the value of the stolen
property was under $500, doisg could have reasonaldamaged her credibility with
the jury. By pursuinga valuation defense, it's reasof@alo believe that a jury might
discount the defense theory that petitiom&s innocent. As a result, petitioner could
have reasonably been subjected to the hersinlalition charge in the eyes of the jury.

Petitioner has failed to rebut the strgmgsumption that counsel’'s performance

was not ineffective or show that pursuing suggested defense waiiave resulted in a
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different result. Counsel is presumed lhle competent, andecisions based on a
reasonable trial strategy ot demonstrate incompetenc&rickland, 466 U.S. at 689-
91. Counsel is not incoregent merely because tegategy did not succeedd. at 689.
Petitioner has not demonstrated that suslestigation would havehanged counsel’s
strategy at trial or altered the jury’s verdict.

The motion court and the court ofppeals reasonably applied federal
constitutional law when theglenied petitioner’'s claim on it ground. The courts
reasonably concludedahthe petitioner's own statemeits the record refuted any claim
that his plea was involuntary. The statads did not unreasohly apply established
federal law in rejecting petitioner’'s claim that counsel’s investigation was ineffective.

Accordingly, Ground 1 is without merit.

B. Ground Two

Petitioner argues that his conviction vieldthis Fourteenth Amendment rights to
due process because it was lolase insufficient evidencom which a rational trier of
fact could have reached a “subjective stat@edr certitude” to find that petitioner had
the requisite knowledge th#the property was stolen. ¢@0. 1 at 7). A petitioner is
entitled to habeas relief due itwsufficient evidencef “it is found that upon the record
evidence adduced #be trial no rational trier of factould have found proof of guilt
beyond a reasonable doubtJackson v. Virginia, 443 U.S. 307, 324 (1979). The fact
finder “resolves conflicts in the testimomyeighs the evidence, and draws reasonable
inferences from basic facto ultimate facts.”ld. at 318-19. A fact finder is allowed to
weigh circumstantial evidence exigcas it would direct evidencélnited Sates v. Lam,
338 F.3d 868 (8th Ci2003). In habeas corpus review, factual findings of the state court
are presumed to be correct. 28 U.S.22%4(e)(1). “The aggant shall have the
burden of rebutting the presption of correctness by cleand convincing evidence.”
Id.; see also Hall v. Luebbers, 341 F.3d 706, 712 (8th Cir. 2003).

The court of appeals found there was swgfitievidence presented at trial to prove

petitioner knew the laptop and equipment weotest (Doc. 10, Ex. 6 at 3-5). The court
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reasoned that since “direct evidence of &eddant’s knowledge is seldom available,
circumstantial evidence isufficient,” and here, the record provided sufficient
circumstantial evidence to sulirthis count tothe jury. (d. at 3). The court recited the

following facts fran the record:

The relevant evidence consisgrimarily of Crystal Hanna's
testimony and can be summarized as WdoHanna told Defendant that “I
knew where a laptop wamd | was gonna get it dri was gonna sell it to
him,” and Defendant replied to théfext of “I got you. I'll buy it from
you.” Hanna stole the laptop and tobko Defendant, and in exchange he
gave her some heroin. However, Defant withheld additional heroin
because Hanna wasn't able to pdeva password to access the laptop
operating system. Hanna testified, “wleger | figured out the code ... then
| would get the rest of it.” In additiotgamantha Downey testified that she
safeguarded the computand changed the password because Defendant
asked her to do so. From Hanna'stirmony that she ‘tkew where a laptop
was” and offered to seit to Defendant in exchange for heroin, and from
Downey'’s testimony that Defendantkad her to safeguard the computer
and change the password, a jurould reasonably infer that Defendant
obtained the laptop knowing it was stolania the least, tht he obtained it
“under such circumstances as wouldsenably induce a person to believe
the property was stolen.”

(Id. at 4).

Petitioner failed to “clearly and convincigglrebut the correctness of the jury’s
determination that he knewedHaptop was stolen beyordreasonable doubt. Nor has
petitioner demonstrated that tsiate court’'s determination tife facts was unreasonable.
The state court’s factual findings are presdnto be correct unless petitioner provides
“clear and convincing” evidence to rebut the correctnesseojutly’s verdict as required
by 28 U.S.C. § 2254j€l). Petitioner has failed to do so.

Ground?2 is without merit.

B. Ground Three
Petitioner’s third ground alleges the vahfethe stolen computer and accessories
was, according to his expert witness atghst-conviction hearingg295 to $445, arguing

“If we can prove the price of the propertyn{§ prove that it is less how can | be held
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with a felony.” (Doc. 1 at 8; Doc. 10, Ex. 7H2-27). The Court interpts this as either
a claim of actual innocence or a claim thas conviction violags his Fourteenth
Amendment rights to due process.

Under Missouri law, receiving stolengmerty is a Class A misdemeanor if the
value of the propertynvolved is less tha®$500 and a Class C felony if the property
involved has a value of $500 $24,999. Mo. Rev. Sta8.570.080. “Value” is defined
as “the market value of the property at tinee and place of the crime.” Mo. Rev. Stat. §
570.020. If petitioner is arguing the triabwrt plainly erred beese he is actually
innocent — in that the value tfe stolen property warranted only a misdemeanor and not
a felony charge — this is not a constitnfab claim cognizable on a petition for writ of
habeas corpusSee Herrera v. Callins, 506 U.S. 390, 404 (83) (“a claim of ‘actual
innocence’ is not itself a constitutional ctgi but instead a gateway through which a
habeas petitioner must pass to have Higmtise barred constitutional claim considered
on the merits.”).

If, on the other hand, petitioner claims #avas insufficient evidence regarding
the value of the stolen properat trial, under the pre-AEDPA standard, a petitioner is
entitled to habeas relief due itwsufficient evidencef “it is found that upon the record
evidence adduced #he trial no rational trier of factould have found proof of guilt
beyond a reasonable doubtJackson v. Virginia, 443 U.S. 307, 324 (1979). The fact
finder “resolves conflicts in the testimomyeighs the evidence, and draws reasonable
inferences from basic facto ultimate facts.”ld. at 318-19. “The applicant shall have
the burden of rebutting the presumptiaf correctness by clear and convincing
evidence.”ld.; see also Hall v. Luebbers, 341 F.3d 706, 712 (8th Cir. 2003).

At trial, the victim testified that the vaduof the items at thigme they were stolen
exceeded $500. (Do&O0, Ex. 1 at 91-92). Ehjury receiveckvidence of the laptop and
accessories’ purchase prices totaling more #8800 approximately four years earlier.
(Doc. 10, Ex. 1, at 76-78; Ex. 7, at 19}23Nhile petitioner pgsented evidence on post-
conviction motion that the itemwere worth slightly lesshan $500, there was still

sufficient evidencdor the jury, at trialto find their value meor exceeded $500See
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Sate v. Socum, 420 S.W.3d 685, 688 (MdCt. App. 2014) (upholding receipt of stolen
property conviction on strength of victim’s testimony alone as to the stolen property’s
value). To the extent petitioner claims his tr@unsel should haveresented evidence
rebutting the victim’s representations e@hlue, the Court Ha already discussed
petitioner’s ineffective assistance of counsklim and concluded it is without merit.

Ground 3 is without nrd.

VI. CONCLUSION

For the reasons stated above, the petiof Christopher Pierson for a writ of

habeas corpus is denied. Petitioner h@sde no substantial showing that he was
deprived of a constituinal right. Therefore, a certifi@mbf appealability is denied. 28
U.S.C. § 2253(c)(2).

An appropriate Judgment Order is issued herewith.

/s/ David DNoce
UNITED STATES MAGISTRATE JUDGE

Signed on September 10, 2018.
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