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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ROGER BAILEY, et al., )
)
Plaintiffs, )
)
V. ) Case No. 4:15CV00844 AGF
)

MONSANTO COMPANY; SOLUTIA, )
INC.; PHARMACIA CORP.; and PFIZER, )
INC., )

)

Defendants. )

MEMORANDUM AND ORDER

This products liability action is beforedtCourt on Plaintiffs’ two motions (Doc.
Nos. 24 & 39) to remand the casestate court. Twelve individual Plaintiffs seek to hold
four inter-related corporations liable, umdéissouri tort law, fo the manufacture and
sale of polychlorinated biphenyls (“PCBsénvironmental and dietary exposure to which
Plaintiffs allege caused them to contrach-Hodgkin’'s lymphoma. The case was filed
in Missouri state court and removed to @surt based on diversity jurisdiction, 28
U.S.C. 8§ 1332(a), and federal officemoval, 28 U.&. § 1442(a)(1).

One motion to remand presents the quastiovhether the two forum Defendants
— Monsanto Co. (“New Monsanto”) and Solytiac. (“Solutia”) — simply indemnified,

rather than assumedkttiabilities of, a third DEendant — Pharmacia, LG‘Pharmacia”)

! This Defendant is named as Pharm&irp. in the complaint (petition); however, as

of November 30, 2012, the ty converted to an LLC.
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— for claims arising out of the manufactwfePCBs, such thdioth of the forum
Defendants were fraudulently joined to defaéi&ersity jurisdiction. The other motion to
remand presents the question of whetherridasficer removal is proper here. On
November 24, 2015, oral argument was lwgldhe motions to remand, and the parties
thereafter filed motions for leave to suppleiie record. The mains for leave will be
granted, and for the reasons set forth belmoth motions to remand will be granted.

BACKGROUND

Plaintiffs all reside in states other thigliissouri. They initiated this action in
Missouri state court on May 22, 2015, agasew Monsanto, Solutia, Pharmacia, and
Pfizer, Inc. Itis undisputed that there isrqmete diversity of citizenship. Itis also
undisputed that New Monsandnmd Solutia have their principal places of business in
Missouri, and are thus Missouri residentsgarposes of diversity jurisdiction, whereas
Pharmacia and Pfizer are nosidents of Missouri. The corgint alleges that Plaintiffs
contracted non-Hodgkin’s lymphoma aseault of their dietary and environmental
exposure to PCBs manufacturgglthe chemical division dfOld Monsanto,” a company
that, as of 2000, ceased to exist. It is also undisputed that &haynvhich was formerly
“Old Monsanto,” is a propddefendant in this action.

For purposes of the motionsw before the Court, éhrecord establishes the
following. Fromthe early 193Gsuntil 1977, Old Monsant¢and its predecessor in

interest) was virtually the soleanufacturer of the PCBs usedhe United States. PCBs

2 Various years appear in thecord as the start date ofdMonsanto’s manufacture of
PCBs. The exact year is not relevant.



are a group of man-made chemicals that have been used in many different products,
including electrical equipment farevent fires and explosion8y the late 1930s it was
known that PCBs were systemically toxidtiomans, and by the late 1960s that PCBs
were accumulating in the environment and fobdin. In the eayl1970s, Old Monsanto
ceased manufacturing PCBs in “open systeiasd’ limited their manufacture to “closed
systems.” In August 197QIld Monsanto stopped all mamature of PCBs. The Toxic
Substance Control Act of 1976 (“TCSAd)lowed the manufactarof PCBs until 1979
and banned it thereafter.

In 1997, Old Monsanto’s chemical busss was spun off into a new independent
company, Solutia, pursuant to a “Distrilmin Agreement” (Doc. No. 34-10 at 5-53).
Under the Distribution AgreemgrSolutia expressly assumed and agreed to indemnify
Old Monsanto for liabilities retad to Old Monsanto’s chaoal business, including its
manufacture of PCB%.The Distribution Ageement included a provision, § 10.07, that
there were no third-party beneficiaries thereto, as follows:

Except for the provisions of sectioB93 and 3.04 relating to Indemnities,

which are also for the benefit of thedemnitees, this Agreement is solely

for the benefit of the parties hereto and . . . and is not intended to confer

upon any other Persons any tigor remedies hereunder.
Id. at 52.

On March 31, 2000, the remaining diwaiss of Old Monsanto (agricultural and

pharmaceutical) merged with &macia & Upjohn, Inc., wit®ld Monsanto being the

® The relevant section of the Distribution rkgment, 8§ 4.03(b), stated that Solutia
“shall retain or assume, as the case maybe shall indemnify and hold harmless [Old
Monsanto] from and against (&) Chemicals Liabilities . . . .”(Doc. No. 34-10 at 25.)
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surviving corporation and taking the Pharnaacame. Pharmacia then transferred its
agricultural business to a newly created glibsy, New Monsantoyhich it spun off by
means of a “Separation Agnment” dated September2000 (Doc. No. 34-10 at 55-
148), and amended on July2D02 (Doc. No. 73-2). Under the Separation Agreement,
Pharmacia contributed and transferretilésv Monsanto, and Neonsanto “received
and assumed, directly or indirectly, certagsets and liabilities.” (8c. No. 34-10 at 59.)

More specifically, under 8§ 2.01 of tiseparation Agreement, Pharmacia was to
transfer to New Monsanto all of Pharmasiaiterests in the NeMonsanto assets, and
New Monsanto was “to assume all theefJ Monsanto Liabilitis,” with “[New]
Monsanto Liabilities” definedh the definitional section (Article 1) as including all
liabilities of either New Monsanto or Pharmactihat were assumed by Solutia . . . in
connection with the spirfiibof Solutia . . . to the extentdh Solutia fails to pay, perform
or discharge such Liabilities . . . 1tl. at 74, 71. The Sepai@n Agreement contained
the same no-third-party-beneficiarieadaiage as the Distribution Agreemetd. at 97.

Ina July 1, 2002 anmelment to the Distribution Agement, Pharmacia and New
Monsanto described the 208@paration Agreement asvirg the following effect:

Pharmacia assigned and transferrecagedssets related to its chemicals

and agricultural businesses and certdirer assets to New Monsanto and

New Monsanto assumed certéiabilities relating theretandall liabilities

that were assumed by Solutia or anyte®fubsidiaries in connection with

the Solutia Distribution to the exten@thSolutia fails to pay, perform or

discharge such liabilities.

(Doc. No. 73-1at 3) (emphasis added).



In 2003, Pharmacia merged with Pfizer. Theesatin December 17, 2003,
Solutia filed a petition for Gpter 11 bankruptcy in tigankruptcy Court for the
Southern District of New York. In 3atia’s June 29, 2007 memorandum to the
bankruptcy court in support of approwdla Settlement Agreement reached between
Solutia and New Monsanto that was to be p&Solutia’'s Reorganization Plan, Solutia
explained that at the time of Solutia’s spiff, it was believed that PCB tort lawsuits
against Old Monsanto were “manageablBlit since that time, PCB litigation had
become unmanageable, and the Settlethgréaement “wouldallow Solutia to
accomplish its primary goal since it filed for chepll: to reallocatthe majority of the
legacy liabilities.” (Doc. No. 28 at 5-6.) Solutia continued that under the Settlement
Agreement, New Monsanto had “agreed tadsponsible for all past and future claims
related to conduct that occudrbefore the spin-off . [including PCB claims] (the
‘Legacy Tort Claims’.)”Id. at 6. And in a supplemental memorandum, Solutia
represented several times that pursuatiiédSettlement Agreement, New Monsanto
would be “financially responsiblfor all Legacy Tort Claims.(Doc. No. 25-2 at 3, 4.)

The “Recitals” section of Settlemefgreement (Doc. No. 34-10 at 150-260)
includes the following statements:

WHEREAS, in connection with the Settlement, [Névonsanto will
receive, as set forth ingHReorganization] Plan, up to . . . $175 million . . .

* Defendants have submitted to the Court, asxdbit to their reply addressing the first
motion to remand, a copy ah unexecuted version ofetlsettlement Agreement dated
October 15, 2007. After oral argument, tlseypmitted a copy of an executed “Amended
and Restated Settlement Agreement” datdueey 28, 2008. Tdarelevant provisions
are identical in both versions. The Court wite to the October 12007 version which
appears in the record part of Doc. No. 34-10.
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for, among other things, [New] Monsatg@agreement to be financially
responsible for (i) the Legacy Tort Claims. . . .

WHEREAS, in accordance withe [Reorganization] Plan and the terms of

this Agreement, the Distribution Agement . . . is superseded [by the

Settlement Agreement] and, on taiéective Date [of the Settlement

Agreement], of no further force and effect.

Id. at 157.

The Settlement Agreement set out indematfon obligations of Solutia (§ 5.01)
and of New Monsanto (8 5.p2Section 5.01 provided that “Solutia shall indemnify
[New] Monsanto ... and Phmacia ... for any liability anisg out of . . . the Chemical
Liabilities, [except] tahe extent that . . . [New] Mons@@nagreed to indemnify Solutia
... for such Loses pursuao Section 5.02 . . . .1d. at 179-80. Section 5.02 provided
that “[New] Monsanto shall indemnify Solutia. for any Losseshich [Solutia] . . .
becomes subject to, as a result or arisiagof . . . any Legacy Tort Claimsld. at 180.

Although the Settlement Agement was between Solutia and New Monsanto, it
attached and adopted therein the “Pharmiaciamnity Agreementbetween Solutia and
Pharmacia. Thus the Settlement Agreenestablishes rights and obligations among all
three parties. In the Pharmacia IndemAityeement, Solutia aged to “indemnify
Pharmacia” for “any Loss” arising from, amoater things, “Solutia Tort Claims” and
“Chemical Liabilities [with certain exceptig].” (Doc. No. 73-3 at 2-3).

On November 29, 2007, the bankruptourt confirmed Solutia’s Reorganization
Plan and approved and attadithereto the Settlement Agreement between Solutia and
New Monsanto. (Doc. No. 34-11 at 1-67.) The Confirmation Order included an

Injunction against persons enéong claims against Solutend an injunction against
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persons enforcing claims against New Mammte and Pharmacia. Each of the two
injunctions provided, however,ahit “shall not prevent the Holders of Tort Claims . . .
from exercising their rights against” SolutimdaMonsanto and Pharmacia, respectively.
Id. at 41, 43-44.

The Reorganization &h (Doc. No. 34-11 at 69-157) stated, as did the Settlement
Agreement, that the Distrition Agreement “shall not suie the Chapter 11 Casel].”
(Doc. No. 34-11 at 111.) The Reorganizatilan also stated as follows in a section
dealing with the treatment of tort claims:

The Tort Claims shall benaffected by the Chapter 11 Cases, this Plan or
the Plan Documents. After the Effee Date, the Tort Claims shall be
resolved pursuant to aligable law and in the ordary course of business.
Payment of the Tort Claims, in acdance with the [NejMMonsanto Tort
Management, will be allocated beten Reorganized &ia and [New]
Monsanto pursuant tine terms of the [Nej\Monsanto Settlement
Agreement, provided, however, that satlocations are solely as between
Solutia and [New] Monsaa and nothing in th Monsanto Settlement
Agreement shall impair or adverselyedt the Tort Claims. For the sake of
clarity, pursuant to the [New] Moasto Settlement Agement, [New]
Monsanto shall take financialggonsibility, as between itself and
Reorganized Solutia only, for the mgeanent and payment of the Legacy
Tort Claims, including all costs reéad to the defense, mediation,
arbitration, settlement, and any judgmerith respect to the Legacy Tort
Claims and Reorganized Solutia shmdlfinancially responsible for the
Solutia Tort Claims [defied as “all Tort Claimsther than Legacy Tort
Claims”] if any.

Id. at 105.

Later, in a section entitled “Releases byddos of Claims and Equity Interests,”
the Plan stated that “the Holders of Tort @laishall not be deemed to release [Solutia]
... on account of any liability arising from i@lated to the Tort Claims and . . . the
Holders of Tort Claims ...as a result of th[New] Monsanto Settlement Agreement,
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shall not be deemed to rake [New] Monsanto or Phargia .. . . on account of any
liability from or related tadhe Tort Claims.”ld. at 139. The Reorganization Plan defined
“Legacy Tort Claims” to inclde all claims arising undésrt law, whether currently
asserted or assed in the future,

(a) which constitute Chemicals Liabilities assumed by Solutia under the
Distribution Agreement;

(b) for which Solutia was required tedemnify Monsanto and Pharmacia
under the Distribution Agreement; and

(c) which are for . . . personal injuryrJgroducts liability . . . arising out
of or related to exposure to . . . PCB.

Id. at 88. “Tort Claims” were defined as:

“all Claims, whether currently assertedasserted in the future, . . . arising

under tort law for personal injury . arising from exposure to chemicals . .

. regardless of whether: (a) [Solutia] was or will be named as a defendant

in any action commenced by or on beludlthe holder of such Tort Claim;

(b) such holder has filed a proof ofch in the Chapter 11 Case; or (c) the

alleged exposure occurred beforeafter the [Solutia] Spinoff.
Id. at 96.

Plaintiffs assert in the oagplaint that as a result oféke various transactions, all
four Defendants “collectively have legakponsibility” for Old Monsanto’s production
of PCBs. (Doc. No. 5 at 5-6.) Plaintifissert two state law ctas: strict liability for
design defect, and negligence. The complstiaites that the case was not removable
under the forum-defendant rule of 28 U.S.@431(b)(2), due to the presence of at least

one Missouri Defendant. Plaintiffs alsatgt that they “affirmatively disclaim” any

damages or action arising out of an act ofilinged States or of any federal officer.



On May 28, 2015, six days after the antwas filed in state court, and befarey
Defendants had been served, New MonsantbSolutia removed the case to this Court
pursuant to federal diversity jurisdictionder 28 U.S.C. 8§ 1332(a). The removing
Defendants contended that although tiveye forum Defendants, and §1442(b)(2)
precludes removal if any partgroperly joined and servetis a forum defendant,
removal here was nonetheless proper becd)semoval was accomplished before the
forum Defendants were servédnd (2) the forum Defendants were fraudulently joined,
as neither company ever manufactured & B&€Bs. The moving Defendants contended
that while they indemnified Pharmacia fortthabilities arising out of the manufacture
and sale of PCBs, they did not assuméllligldor these activitiesthus, pursuant to
Missouri law, which does not allow a direcitsagainst an indemnitor, Plaintiffs have no
direct cause of action againstW&lonsanto and Solutia.

On May 29, 2015, Pfizer and Pharmadied their consent to removal. In its
answer filed on June 4, 2015, Pharmassedaed 34 affirmative defenses, the 33rd of
which was that Plaintiffs’ action was prepted by the TSCA and the Federal Food,
Drug, and Cosmetic Act (“FFDCA”). (Dotlo. 16 at 11-20). On June 19, 2015,
Pharmacia filed a notice of additional gnois supporting removal (Doc. No. 22), in

which it argued that removal was also proypeder the federal officer removal statute, 28

> Section 1441(b)(2) provides as follow\ civil action otherwise removable solely

on the basis of [diversity] may not be removieahy of the parties in interest properly
joined and served as defendaista citizen of the State in which the action is brought.”
®  New Monsanto and Solutia stated tiey obtained a copy dfie complaint from the
state court’s electronidlé. (Doc. No. 1 at 2.)



U.S.C. §1442(a)(1) because the production of PCBssveone “at the request and under
the direction of” the federal governmemgdabecause Pharmacia asserted a colorable
federal defense: that Plaintiffs’asms were preempted by the TSCA.

Pharmacia bases its federal officer renhavathe following facts (as presented in
its notice of additional grounds supportingn@val): In 1971, the federal government
convened an Interdepartmeniask Force on PCBs to “coortdite the scientific efforts
of the Government aimed at understandP@Bs], and to strengthen the Government’s
ability to protect the public firm actual or potential hazards from PCBs.” (Doc. No. 22-
2 at4). Ina 1972 report, the Task Force concluded that:

The use of PCBs should not be basheatirely. Their continued use for

transformers and capacitors in thEanfuture is considered necessary

because of the significantigcreased risk of fire and explosion and the

disruption of electrical service whiatould result from a ban on PCB use.
Id. at 7.

In February 1972, OSHA adopted eledalistandards that required the use of
PCBs in a number of applications. @76, Congress passed the TSCA, and delegated to
the EPA the power to regulate a wide rangeh@micals in the Unite8tates, specifically
including PCBs. 15 U.S.C.Z01-2629. Recognizing thtte continued use of PCBs

remained necessary in certaipplications, Congress sjifezally authorized their

continued manufactunentil January 1979Id. at 82605(e)(3)(A)(i). The FDA regulates

’ Section 1442(a)(1) allows the remowfitases directed against “any officer (or any

person acting under that officer) of the Uni&tdtes or of any agency thereof, in an
official or individual capacity, for or relating &ny act under color &uch office . . . .”

10



acceptable levels of PCBs in food undex BEFDCA, and established tolerance levels
allowing low levels of PCBs to occin a wide range of foods.

According to Pharmacia, for many ysdr(Old Monsanto) “manufactured PCBs
directly for agencies of thederal government, under contracts that specifically required
the manufacture of PCBs.” Pharmacia giome example of having been a federal
contractor: “For example, in the 197@8harmacia produced heat transfer fluids
containing PCBs for the U.S. Atomic &gy Commission.” (Doc. No. 22 at 7).
Pharmacia submits an exhidiated March 28, 1972, showiag intended future sale of
400 barrels of PCBs tog¢hAtomic Energy Commission (afgkndix Corp. as a joint
buyer). (Doc. No. 22-5). Phaacia asserted that it alsmnufactured PCBs for federal
defense contractors, “under contracts spediff requiring PCBs, at the direction of the
federal government.” (Doc. N@2 at 8.) As an examplBharmacia submits evidence
that “[b]y the mid-1970s, the Tennessee ¥galAuthority had over a million gallons of
PCB-containing fluids in use on the TVA systenid. at 11.

ARGUMENTSOF THE PARTIES

Diversity Jurisdiction

On June 26, 2015, Plaintiffs filedeir first motion to remand, challenging
Defendants’ assertion of diversity jurisdictioRlaintiffs argue that removal on the basis
of diversity is barred by the fomrdefendant rule for two reasohsrirst, while

recognizing some contrary authority, Pldfs cite numerous cases that hold that a

¢ A third reason — that the Notice of Rembgal not identify the citizenship of the
members of Pharmacia — is now moot in lighNew Monsanto and Solutia’s filing that
does so (Doc. No. 32), and that establishestligaie is complete dersity in this case.
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defendant should nde permitted to avoid the forum-defendant rule by removing a case
before any forum defeants were “properly . . . servetly “hawking” the state court
docket, as that would violate the intentloé rule. Second, Plaintiffs argue that the

forum Defendants (New Monsanto and S@luwere not fraudulently joined, and
Defendants have made no factual showing thaom®th of them cannot be held liable
for Old Monsanto’s manufacture of PCBs, déadmination which cannde made at this
early stage of the proceedings.

Plaintiffs assert that dy “are in the process ofvestigating the historic
responsibility for PCB liabilities on the part thfe various defendants in this case,” and
need to engage in further disery on the matter. (Doc. N85 at 11.) But they point to
some evidence they ndwave in support of their positionamely Solutia’s memorandum
and supplemental memorandum filed in la@akruptcy court in support of Solutia’s
motion for approval of the #eement Agreement with New Monsanto, which Plaintiffs
maintain show that as part of Solutia’s igemization, certain liabilities it had assumed in
its spinoff from Old Monsanto were assed (not merely indemnified) by New
Monsanto, including liabilitfor PCB tort claims suchs Plaintiffs’.

On July 20, 2015, all Defendants filed anjaesponse (Doc. N@&4) to Plaintiffs’
first motion to remand. Deifglants first argue that Plaiifis’ claims are legally and
factually frivolous, legally frivolous becausesthare based on the faulty premise that
Old Monsanto owed a duty to everyondhe nation not to nmaufacture PCBs, and
factually frivolous because there is no stienbasis for finding causation between
PCBs and Plaintiffs’ cancefTurning to the question dfie Court’s subject matter
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jurisdiction, Defendants firgjuestion the continageviability of the principle that “any
doubt” should beesolved in favor of remand. Thalso question the applicability of the
forum-defendant rule itself in a case suchihes in which the rdonales for the rule,
according to Defendants, do not fit, and whemoval is not based 6&ly” on diversity
(i.e., removal is also based faderal officer removal).

Defendants continue to maintain thatamy event, the forurdefendant rule does
not bar removal here because the forum-bDa#mts were not served prior to removal,
and because New Monsanto and Solutia irangdulently joinedhs they are mere
indemnitors with respect to Plaintiffs’ ctag and thus, under Missouri law, cannot be
held directly liable. The gravamen of Deéants’ fraudulent-joindeargument is that the
Settlement Agreement superseded whatebégations Solutia or New Monsanto
undertook in the Distribution Agreememtchthe Separation Agreement, and replaced
those older obligations with éhobligation to indemnify onlyDefendants also argue that
the no-third-party-beneficiaries provisem the Distributia Agreement and the
Separation Agreement preclude Plaintiffidims against Monsémand Solutia.
According to Defendants, ew if Solutia or Monsantagreed to assume Old
Monsanto/Pharmacia’s liabilitieenly Pharmacia has the légeht to enforce that
obligation; Plaintiffs do not.

In their reply (Doc. No. 50) addressingeiisity jurisdiction, Plaintiffs re-argue
their points previously raisedtressing that the Settlemeéxgreement did not “take the
liabilities out of Solutia and/or Monsanto, whdhey resided, arlit them back into
Pharmacia.” Plaintiffs bring to the Court’s attention a recent case that held that Solutia
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could be held liable for OltMonsanto’s PCB liabilities, based on an analysis of the
documents described abov@wn of Lexington v. Pharmacia CorpNo. 12-CV-11645,
2015 WL 1321457, at *7 (D. Mass. Mar. 24, 2015).

Theplaintiff in Town of Lexingtonvas a town that sought recovery for
environmental remediation ofqgerty damage due to the pease of PCBs in the air of
one of its school buildings. The plainti#§serted state tort claims and named as
defendants Pharmacia, Solugad New Monsanto. The dist court denied Solutia’s
motion for summary judgmentdahwas based on virtually the same arguments Solutia
raises here. The court concluded that tHalitg assumed by Solwiin the Distribution
Agreement was unaltered by Solutia’s Reorgation Plan, which preserved the rights of
“Holders of Tort Claims.” Thus, accordjrio the court, “although the Distribution
Agreement was supersededthg Plan Documents, includj the Settlement Agreement,
Solutia retained the liability it assumed by virtue af Distribution Agreement . . . .
Solutia assumed direct liability and, therefdiPlaintiff] may asse its [PCB] claims
directly against Solutia.’ld. at *6. The court also heldahSolutia could not shield itself
from liability it expressly assumed by virtuetbe clause negating third-party beneficiary
rights. Id. at *5.

With respect ttNew Monsanto, th&own of Lexingtorourt held that the matter
was not that clear (“The intent of the s is difficult to discern from the various
agreements apportioning liability among theee defendants [New Monsanto, Solutia,

and Pharmacial.”)d. at *8, and invited furthebriefing on the matter.
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Plaintiffs here attach to their rgph 2015 Form 10-K that New Monsanto
submitted to the Securities and Exchangen@ission, in which New Monsanto stated
that it was involved iegal proceedings “to which our former parent Pharmacia LLC and
its former subsidiary Suatia Inc. is a party but that we manage and for which we are also
responsible.” (Doc. No. 50-8 at 4.) Iretkame form, New Monstamincluded in its
liabilities “tort litigation relatedo” Pharmacia’s former chenatbusiness, specifically
noting PCBs.Id. at 5. As Plaintiffs acknowtige, elsewhere in the Form 10-K New
Monsanto characterizes its liigon liability in these casess arising “in the ordinary
course of its business or pursuant to [{&onsanto’s indemnification obligations to
Pharmacia.”ld. at 7. In Plaintiff's view, sth conflicting language shows that
Defendants have not met their burden @&genting clear and convincing evidence that
Plaintiffs do not have a coldske claim against New Monsanto.

Federal Officer Removal

On July 23, 2015, Plaintiffs filed second motion to remand, this motion
addressing the issue of federal officer remoihintiffs argue that Old Monsanto was
not “acting under” a federal officer withthe meaning o§ 1442(a)(1) when it
manufactured PCBs, and there is no cacsahection between Old Monsanto’s actions
and official authority, as requd for federal officer removal. According to Plaintiffs, the
PCBs Monsanto manufactured for the goveent were for use in “closed electrical
settings,” whereas Plaintiffs’ claims “attag®ld] Monsanto’s supplyf PCBs for use in

non-closed applications, prito the interval in whicfiOld Monsanto] says it was
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required [by the government] to continue sgJIl{[PCBs] for use in closed applications.”
(Doc. No. 40 at 4.)

Plaintiffs also argue that Old Monsarécks a colorable federal defense (another
requirement for federal officer removal) bdsm TSCA preemptioras evidenced by the
fact that such a defense has never beeadaisnuch less succes$fu- in the years of
PCB litigation against Old Monstm According to Plaintiffsthe defense is especially
unavailable here as the TSCA became effedtivi977, and Plaiiffs are challenging
conduct that occurred before @sactment. Plaintiffs algmint to “the savings clause”
in the TSCA that Plaintiffs argue preses\sate tort claims seeking damages.

In response to Plaintiffs’ second nwtito remand, Pharmacia states that for
federal officer removal, a liberal standdod removal applies. Pharmacia relies on the
facts that from 1929 to9/ 7, Old Monsanto manufactur®@€Bs directly for use by the
federal government, an execuilsranch task force deterreththeir use was “necessary”
to maintain the safety of the nation’s poweid, federal OSHA regulations required their
use, and Congress passeagidkation expressly permittg their manufacture through
1979. Pharmacia argues thata result, Plaintiffs’ clens challenge Old Monsanto’s
conduct performed under color fefderal office. Pharmaciotes that the complaint is
based on the manufacture of all PCBdg Monsanto, and it is not possible to
determine to which PCBs Plaintiffs were egpd. In addition, according to Pharmacia,
courts routinely deny requests for remand dase“generic disclaimers” like that in

Plaintiff's complaint.
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In their reply addressing federal officer removal, Plaintifsintain that the
federal removal statute is not read liberallyere only the liability of a private company
purportedly acting at the direction of a fedeafdicer is at issue. Plaintiffs argue that
“[t]he vast, overwhelming majority of [Oltlonsanto’s] products were sold to private
companies” not the government. . . . [andjgly because a vanishingly smallmber of
PCB sales were made to government puretsdgioes not make the case removable on
federal officer grounds. (Doc. No. 52 at 4-5.)

Plaintiffs provide excerpts from the repof one if their experts on the total
guantity of PCBs sold fodomestic use, which estimatesitlover the years, a total of 1.2
billion pounds of PCB were saldDoc. No. 52-1 at 4.) Pilatiffs argue that Defendants
had provided evidence that gri7,000 pounds of PCBs weseld to the government, or,
in other words, that “slightlynore than one one hundredthomie percent of all of [Old]
Monsanto’s PCB sales were made to the gowent.” (Doc. No. 52 at 6.) At the
hearing, Plaintiffs characieed this argument as dé minimis argument,
acknowledging that dum the unique theory of liability ithis case, they do not have
case law supporting their position. Whibefendants sought to debunk teeminimis
argument, they did not chatige the one one hundredth of one percent figure presented
by Plaintiffs.

Surreply and Surresponse

In a surreply directed to both motionsremand, Defendants argue that the liberal
standard favoring federal officer removapéips even when the removing party is a
private company. According to Defendanke volume of PCBs manufactured for direct
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sale to the government isetevant because the complathiallenges the manufacture of
all PCBs. Cases alleging improper disposd#G8Bs that rejected federal officer removal
are not instructive, according to Defendabegause the government did not tell the
private companies in those cases how toadisf the PCBs, but OSHA did “require the
use of PCBs in certain applicatiofad, thus, their manufacture).”

On the question of diversity jurisdictioDefendants continue to argue that New
Monsanto and Solutia were fraudulentljngd. They again stss that the 2007
Settlement Agreement in Solutia’s bankyptase superseded any assumption of
liabilities in the DistributiorAgreement or the Separatidigreement, and replaced any
previous assumption of liabilitywith indemnification obligations Further, “[t]he specific
terms of the Settlement Agreement — limitidgw Monsanto’s oblig#ons to those of
indemnity — control over more general progiss in the Bankruptcy Plan.” According to
DefendantsTown of Lexingtornvas wrongly decided. (Doc. No. 55 at 6.)

Last in the volley of briefs is Plaiff$’ surresponse in wbh they argue thatown
of Lexingtorwas correctly decided, and point theu@tdo a recent case from the Eighth
Circuit, Hubbard v. FederateMutual Insurance Co 799 F.3d 1224, 122Bth Cir. Sept.
8, 2015), in which the Eighth Circuit reaffirmed the rulatttja]ll doubts about federal
jurisdiction [based on diversityf citizenship] should be relsed in favor of remand to
state court.”

Supplemental Facts and Argumentsre Federal Officer Removal

On January 28, 2016, Defendants movesuggplement the factual record with
respect to their assertion that removal is prapeler the federal officer removal statute.
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Defendants explain that they uncovered thid@wce only ecently with theassistance of
a historical research firrmd their own search of their historical records and files
undertaken in connection with a subsequent’aassing the same claims and
jurisdictional issues as thgesent case. The proposedwly-discovered” evidence
(Doc. No. 75-1 to 75-5) consists @dcuments from 1941-1942 and from 1972.

The documents from 1941-1942 consisthree requests for issuance of a
Necessity Certificate made to the Seargiof War and The Advisory Commission of
National Defense between May 21 and Noven#¥erl941, and granted between August
6, 1941 and March 13, 1942. Each adgé three requests was for government funding
for new facilities to increase production of PCBs. The first application states that the
new facility would increase PCB produanti from 720,000 to 200,000 pounds per
month and that 100% of the “increase inguctive capacity [would] be directly or
indirectly absorbed in the Dafee Program.” (Doc. No. 75&t 5.) The application also
states that Old Monsanto had contract with the governmeait its agencies for supply
of diphenyl, but that there was “no doubt thaubstantial part of Firestone’s rubber
products are today being required for deéepsrposes,” and that four named electric
companies use the product for transfarsneondensers, arstmilar products.ld. at 4.

The Office of Production Management recoended 100% certification, noting that
PCBs were essential in thesirlation of Navy cable and that there was a demand for this
product to fill government orders which was “greater than can be supplied with present

production facilities.”ld. at 10, 14-15. The second request for additional funding again

o Kelly v. Monsantp4:15CVv01825 JMB.
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states that 100% of the increased productionlavbe “directly or indirectly absorbed in
the Defense program.” (Doc. No. 75-2 gt Fhe Office of Production Management
recommended that the Certificate of Necedséygranted 100%, noting that the project
would increase the annual production of3®y 7,200,000 pounds annually and was
“necessary in the interest of national defense during this emergency periddl. at”23.
The application also stated that Old Mortsadlid not expect to furnish any of this
material to the Army or Navyld. at 3.

A third request for funds was for new ifdes that were exgcted to increase Old
Monsanto’s PCB production by an additional 130,000 poundsipath. (Doc. No. 75-3
at 4.) This document stated that demapdn manufacturers of transformers and
condensers “has increaseddnoge proportions on account of the defense program, and
consequently a serious shortag¢PCPs] isnow faced.”ld. at 6. Once again, 100% of
the “increase in productive capgdwould] be directly orindirectly absobed in the
Defense Program.” This document also stétedl Old Monsanto has not entered into
any supply contract with the United Statestfee product nor is any such contract now
anticipated.”Id. at 3.

The proposed new evidenakso shows thah 1972, the federal government
directed Old Monsanto, pursuant to theddse Production Act of 1950, to sell 3,000
pounds of PCBs to one miliiacontractor, and in 1974 &ell three 55 gallon drums to
another military contractor. The directivesre issued despite Old Monsanto’s objection
to fill these military contractors’ orders besauwf the environmeritproblems of PCBs
in “open systems.”
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Defendants maintain that this new evideims “directly relgant to Defendants’
right to litigate cases challenging [the] manufaetaf PCBs in a federal forum — an issue
of firstimpression . . . .” (Doc. No. 75 af) 6Plaintiffs respond &t the motion for leave
to supplement is untimely, and, in any etyéine new evidence does not support federal
officer removal because (1) federal offigarisdiction is unavailable to entities that
simply subcontracted with leér companies that were thegives contracting with the
government, and (2) sales of PCBs for ultimate use by the govet,renen with the
new sales in 1941-42 and 197d¢ not change the ultimatalculus” and were still “a
vanishingly small part” of Old Monsantots/erall sales of PCBs, and thus thode
minimis’ sales cannot give rise to federal offr jurisdiction. (Doc. No. 79 at 3.)

In their reply, Defendants dwt refute Plaintiffs’ renewedde minimi$
assertions. Rather, theygae that the new documerishowing that the federal
government funded the expansion of Phacia’s production oPCBs and ordered
Pharmacia to sell PCBs to government canitna are relevant to show that Pharmacia
‘acted under’ color of federal office in mafacturing PCBs.” (Doc. No. 81 at5.)

Despite the late request for leave to submit the supplemental evidence, the Court
will grant Defendants’ motion for leave.

DISCUSSION

Diversity Jurisdiction

General Principles and Forum-Defendant Rule

As Plaintiffs argue, the Eighth Circuit continues to apply the “anti-removal
presumption” in run-of-the-miltliversity cases, even aftbart Cherokee Basin
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Operating Co. v. Owend35 S. Ct. 547, 554 (Dec. 1%014), in which the Supreme

Court held that there is no “Baremoval presumption” in cases removed on the basis of
the Class Action Fairness Ackee Hubbard/99 F.3d at 1227 (applying the presumption
without discussindpart). Under the presumption, “aipubts about the propriety of
removal are resolved in favor of remandd: at 1227 (citation omitted¥ee alsdyrd v.
TVI, Inc, No. 4:15 CV 1439 CDR2015 WL 5568454, at *PE.D. Mo. Sept. 21, 2015)
(same). In addition, “the parinvoking jurisdiction, bearthe burden of proving that all
prerequisites to jurisdiction are satisfiedYyrd, 2015 WL 5568454, at *2.

As noted above, the removal statute pilesithat a case may not be removed on
diversity grounds “if any of the partiesimerest properly joined and served as
defendants is a citizen of tlsate in which suit is brought.28 U.S.C. § 1441(b)(2). A
violation of the forum defendant rule cditistes a jurisdictional defect in the Eighth
Circuit. See Horton v. Conkljt31 F.3d 602, 604-05 (8@ir. 2005) (“The violation of
the forum defendant rule is a jurisdictional defect and not a mere procedural irregularity
capable of being waived.”).

The Court recognizes the split of authoatyong district cous, including courts
in this district, on whether a defendant canidvhe forum-defendant rule by removing a
case before a local defendant — or as here, any defendant — has beenCGaryeate,

e.g, Hensley v. Forest Pharm., In@1 F. Supp. 3d 1030, 1086.D. Mo. 2014) (holding

that strict adherence to the languagéhefstatute would be inconsistent with the
fundamental purposes of removal and in contravention of the legislative intent behind the
forum-defendant rule), arférather v. Kindred Hosp No. 14-0828-CV-W-FJG, 2014
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WL 7238089, at *4 (W.DMo. Dec. 17, 2014) (samayijth, e.g., Rogers v. Boeing
Aerospace Operations, Ind3 F. Supp. 3d 97277 (E.D. Mo. 201%(holding that the
language of the statute must be followledt recognizing, aan exception, the
“egregious” case where a defendant “hawkib@’ state court docket and removed before
any defendant had been servedhe Court believes that thi¢ensleyline of cases
presents the better approach, especially today, in light of state court electronic filing
systems, and will follow that line @futhority. In any event, undBogers this case

would qualify as an “egregious” one becaiiseas removed six days after it was filed
and before any Defendt had been servéd.

Fraudulent Joinder Doctrine

An exception to the forurdefendant rule is that the forum defendant was
fraudulently joined, the case may be rentbi@ssuming all other removal requirements
are met, as they are herd. determining whether a defendant was fraudulently joined,
the district court must decide “whether thés arguably a reasonalidasis for predicting
that the state law might impose liabiliased upon the facts involvedFilla v. Norfolk
S. Ry. Cq 336 F.3d 806, 811 (8th Cir. 2003). tRnother way, the court must decide
whether plaintiff might have a “colorable” claim against the forum defendiamik v.
Terminix Int'l Ca, 628 F.3d 439, 446 (8th Cir. P0). Thus, a defendant asserting
fraudulent joinder must “prove that the plai's claim against the diversity destroying

defendant has no reasonable basis in fact and lgwuidson v. Sys. Painters, I1n634

1 The Court rejects out-of-hand Defendantgjuanent that the forum-defendant rule is
not a good rule in the context of tliase and so should not be followed.
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F.3d 968, 977 (8th Ci2011) (citation omitted). In resohg a fraudulent joinder issue, a
district court may consider materials outside the pleadilmgee Genetically Modified
Rice Litig, 618 F. Supp. 2d 1047, 1052 EMo. 2009) (collecting cased)gtersen v.
Rusch, Ing No. 4:05CV01328ERW, 200&/L 83492, at *2 (E.DMo. Jan. 12, 2006).
Furthermore, “the district court should resolve all facts and ambiguities in the current
controlling substantive law ithe plaintiff's favor.” Filla, 336 F.3d at 811.

The Court first concludes that, resalgiall facts and ambiguities in the current
controlling substantive law in Plaintiffs’ favahere is “arguably a reasonable basis for
predicting” that Missouri tort law might ipose liability on Pharnwga (Old Monsanto)
based on the facts allege8ee Clair v. Monsanto Ca412 S.W.3d 295 (Mo. Ct. App.
2013) (holding that under California tortdawhich is the same as Missouri law for
relevant purposes, claims of strict liabilapd negligence arising from the manufacture
of PCBs could go forward).

And so the question at this juncturevisether Plaintiffs have a colorable claim
against either New Monsanto $olutia based on Old Monsanto’s manufacture of PCBs.
The answer turns on whethather of these two entitiessumed, rather than merely
agreed to indemnify Pharmacia (Old Manto) for, Old Monsanto’s PCBs'’ liabilities,
and if so, whether Plaintiffs here may brihgir claims against either forum Defendant.
The crux of the matter cemgeon the interpretation dfie various contracts and
bankruptcy court documents noted aboVée 1997 Distribtion Agreement (as
amended), the 2000 Separation Agreat(as amended), the 2007 Settlement
Agreement, and the 2007 Phagi@alndemnity Agreement all provide that they shall be
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governed by Delaware law. “Confirmednkauptcy plans of reorganization are binding
contracts that must be interpreted in adance with applicable contract lawii re
Sugarhouse Realty, Ind92 B.R. 355, 362 (E.D. Pa. 1996).

Delaware law adheres to an objeettheory of contracts, under which a

court will not consider extrinsic evidea to interpret the intent of the

parties, to vary the terms of the cowtrar to create aambiguity when the

relevant contract terms are unambiguous. Contract terms are not

ambiguous merely because the patiethe contract disagree on their

meaning; rather, the Court standshe shoes of an objectively reasonable

third-party observer, and determingisether the contract language is

unmistakably clear.
Revolution Retail Sys., LL Sentinel Techs., IndNo. CV 10605-VCP, 2015 WL
6611601, at *9 (Del. Ch. Oct. 30, 2015) (citations omitted).

“When the provisions in controveraye fairly susceptible of different
interpretations or may have two or moréetient meanings, there is ambiguity.”
Aleynikov v. Goldman Sachs Grp., lnt65 F.3d 350, 362 (3d Cir. 2014) (applying
Delaware law) (holding that summanydgment could not bawarded because the
language of an agreement was ambiguand the moving party failed to offer
uncontested evidee as to the proper interpretatiosg@e also GMG Capital Investments,
LLC v. Athenian Venture Partners |, L,B6 A.3d 776, 783 (Del. 2012).

Here, the Court concludes that the reléyaovisions of the agreements between
Pharmacia, Solutia, and New Monsaate “fairly susceptible of different
interpretations” with respect to (1) whethbe PCB liability assmed by Solutia in the

Distribution Agreement remasrwith Solutia, and (2) wéther New Monsanto ever

assumed PCB liability, and if so, whetiNgw Monsanto retasithat liability.
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With respect to Solutia, ¢hCourt concludes, as did thewn of Lexingtomrourt,
that although the Distribution Agreementsasuperseded by the Settlement Agreement
and the Reorganizatidflan, Solutia retainethe liability it assumed by virtue of the
Distribution AgreementThis conclusion is based on the “Holders of Tort Claims”
exclusion in the Reorganization Pldrgnd the section in the Reorganization Plan on the
treatment of “Tort Claims,” notably theasément that “The Tro Claims shall be
unaffected by the Chapter 11 Cases, this Btdhe Plan Documents [which included the
Settlement Agreement].” Although thesatetments refer to “Tort Claims” and not
“Legacy Tort Claims,” there iat least an ambiguity as wdhether “Tort Claims” includes
“Legacy Tort Claims.” Cledy the term “Tort Claims” idoroader than “Legacy Tort
claims,” and without specifying the exclusiof Legacy Tort Claims, the term Tort
Claims would naturally be understotwlinclude Legacy Tort Claims.

With respect to New Masanto, § 2.01 of the Sep#ion Agreement, quoted
above, is not a strict indemnification praeis, but rather indicas an assumption of
liability. In SSM Health Care St. Louis v. Raldgical Imaging Consultants, LLR28
S.W. 3d 534 (Mo. Ct. App. 2003), the Misso@ourt of Appeals explained the concept
of indemnity as follows:

Indemnity is a right that inures toetlperson who has disarged a duty that

Is owed by him, but which, as bexen himself and another, should have
been discharged by the other, so thdte other does not reimburse the

1 As quoted above, this exclusion providledt “the Holders of Tort Claims shall not

be deemed to release [Solutia] . . . on actobtiany liability arising from or related to

the Tort Claims and . . . the Hers of Tort Claims . . . asresult of thgNew] Monsanto
Settlement Agreement, shall not be deemaelease [New] Monsantar Pharmacia . . .
on account of any liability from or related teetfort Claims.” (Doc. No. 34-11 at 139.)
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person, the other is unjustly enrichtecextent that Isi liability has been
discharged.

Id. at 539. This is not thigpe of arrangement described8 2.01. This conclusion
would seem to be supported by the abqueted statement e July 1, 2002
amendment to the Distribution Agreemerdttpursuant to the Separation Agreement,
New Monsanto “assumed certain liabilities related [to]” the chemical business assets
Pharmacia had transferremlNew Monsanto, followetly the statement, in the
conjunctive, that New Monsanto assumedialiilities that Solutia had assumed “to the
extent that Solutia fails to pay.” (Dado. 73-1 at 3.) These of the conjunctive
suggests that New Monsantoaditly assumed PCB liabilities.

Other evidence that New Mam®to can be held directhable for PCB claims is
provided by the statementiscribed above, in Solutigfeorganization Plan that
“Holders of Tort Claims” were not reledag New Monsanto . . . on account of any
liability arising from or related to the Tort&ms.” (Doc. No. 34-11 at 139.) As in the
case of Solutia, although these statemeris te “Tort Claims” and not “Legacy Tort
Claims,” there is at least an ambiguity asvtzether “Tort Claims” includes “Legacy Tort
Claims.” Further, New Monsanto’s 2015rk010-K, also described above, seems to
suggest that New Monsanto viewvitself as more than juah indemnitor with respect to
PCB claims such as Plaintiffs’.

Given these ambiguities, the Court cannot baged on the record before it, that
Plaintiffs do not have colorable claimsaagst Solutia and/or New Monsanto (assuming

that the theory of rea@ry itself is legally and factuallyound). Thus, Plaintiffs’ first
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motion for remand is well takerSee Grady Bros. Investments, LLC v. Gen. Motors
Acceptance CorpNo. CIV.A.07-0747-WS-B, 2007 Wi577701, at *6 (S.D. Ala. Dec.
27, 2007) (concluding that there was an gyuly as to whether a warranty provision
between the parties was intended to supergtu provisions, such that it would have
been reasonable for the plafhto rely on representations of the non-diverse defendant
concerning the environmental status ottairproperty; overruling the defendant’s
fraudulent joinder objection predicated dieged lack of reliance, and remanding the
case “because resolving suchambiguity would be a stdpeyond” the jurisdictional
inquiry).

Defendants’ argument based on the naltparty beneficiaries provisions in the
Distribution Agreement and the Separation Agreets without merit. Plaintiffs are not
suing on claims created by either of thoseeaments. Rather, their claims are based on
the manufacture and sale of PCBs, and liaksliteer conduct prior to any spin-offs.

Neither the interpretation of the varicagreements involved to determine whether
Solutia and/or New Monsanto are proper Delffents, nor the viabilitgf the theory of
recovery in this case, are matters of fedienal The Court, thyselieves that the oft-
stated principle applies here, that “where slifficiency of the amplaint against the non-
diverse defendant is questionathe better practice is forettiederal court not to decide

the doubtful question . . . baimply to remand the case and leave the question for the
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state courts to decide3ee Byrd v. TVI, IncNo. 4:15 CV 143€DP, 2015 WL
5568454, at *2 (E.D. Mo. Sept. 22015) (citing numerous cases).

Feder al Officer Removal

Title 28 U.S.C. 8§ 1442(a)(1) “grants inmendent jurisdictionagrounds over cases
involving federal officers where a distriadwrt otherwise would ndtave jurisdiction.”
Jacks v. Meridian Res. C&01 F.3d 1224, 123@th Cir. 2012). Section 1442(a)(1), in
relevant part, allows removal to a feddalim of any civil action against “any officer
(or any person acting under tladticer) of the United States of any agency thereof,
sued in an official or indidual capacity for or relating @ny act under color of such
office.” 28 U.S.C. § 1442(a)(1).

In Mesa v. California489 U.S. 121 (1989), the Supreme Court traced the history
of § 1442(a), from its origim 1814 as a congressiomakponse to New England’s
opposition to the War of 181fhrough its expansion in the\iliWar era as the need to
enforce unpopular federal revenue laws became atesg 489 U.S. at 125-26. More
recently, the Supreme Court explained that“tmasic” reason for allowing federal officer
removal, is because “Stateurt proceedings may refldocal prejudice against

unpopular federal laws or federal officials{§ States may depriviederal officials of a

12 The Court grants Plaintiffs’ unopged motion (Doc. No. §@o supplement the

record concerning removal on the basigigersity jurisdiction vith the deposition of
Robert G. Kaley taken in the contextladwn of Lexington Kaley, a designated
representative of Defendants herein anflown of Lexingtortestified that it was his
understanding that Neionsanto and Solutia “assumeddbilities from Old Monsanto.
The Court agrees with Deferrta (and with the court ifown of Lexingtonthat this
evidence is not relevant, as Kaley is noa#torney qualified to offer legal opinions, and
further because his testimony does not ansieguestion of whether New Monsanto
and Solutia assumed direct liabiliy indemnification responsibility.
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federal forum in which to assdeaderal immunity defensesWatson v. Philip Morris
Cos, 551 U.S. 142, 150 (2007) (citations ondijte The words “or relating to” were
added to the statute by Congress in 20lHis addition was “irgnded to broaden the
universe of acts that enable Federalogifs to remove to Federal courtri re
Commonwealth’s Motion to Apint Counsel Against or Bected to Def. Ass’n of
Philadelphig 790 F.3d 457, 467 (3d Cir. 201&iting legislative history).

To come within the purviewf 8 1442(a)(1), Defendantsust show that (1) they
are “persons,” within the meing of the statute, (2) they acted under the direction of a
federal officer, (3) there was a causal aextion between their actions taken under
federal direction and Plaintiffs’ claims, and (4ey have a colorable federal defense to
Plaintiffs’ claims. Jacks 701 F.3d at 123®Ruppel v. CBS Corp701 F. 3d 1176, 1180-
81 (2012). As with diversity jurisdictiothe removing party bears the burden of proving
the grounds supporting federal officer removagee, e.g., Ruppedt 1180.

It is undisputed that Defendants are passwithin the meaning of the statute.
With respect to the “acting under” requiremahte Supreme Court explained as follows
in Watson “Section 1442(a)(1)’'s wosl ‘acting under’ are broad, and the statute must be
liberally construed. But bad language is not limitles&\nd a liberal construction
nonetheless can find limits in a text’s laage, context, history, and purpose¥/atson
551 U.S. at 147. In thaase the Court rejected a cigé@enanufacturer’s argument that
it acted under the federal government beeatisas subjected to heavy regulatidd. at
152. Drawing on its previodsderal officer removal cases, the Court held that “acting
under’ must involve an effort to assist, omep carry out, the federal superior’s duties
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or tasks.”ld. “Cases in which the Supreme@t has approved removal involve
defendants working hand-in-hand with thddeal government to achieve a task that
furthers an end of thiederal government.’Ruppe) 701 F.3d at 181. “Acting under’”
covers situations . . . where the federal goreent uses a private corporation to achieve
an end it would have otherwise uselown agents to completeld.

The Court concludes that here, in lighthe supplementavidence submitted by
Defendants, a somewhat close question is presented as to what extent Defendants have
met the “acting under” requirement for fedestiicer removal. Upon review of the
record before it, the Court concludes that teguirement is met only with respect to the
PCBs that Old Monsanto soldréctly to the government, or to others at the direction of
the government. Although the governmenmjuieed the use of PCBs in certain products
during the relevant time period, and provide@ncial assistance to Old Monsanto to
manufacture them in the early 1940s, Detartd sold the PCBby and large, to
government contractors and not to the government itself. Defendants have not
maintained that the manufadtuy process itself was in any way supervised or controlled
by the governmentCf. Anderson v. Hacket46 F. Supp. 2d 1041, 1054 (S.D. lll. 2009)
(concluding that the Monsanttefendants in that case —&Phmacia, Solutia, Pfizer, and
New Monsanto — were not entitled to federffiicer removal of claims challenging their
production and disposal ofdBs based on their argument that the government directed
them to produce PCBs, t® evidence failed to shasuch direction).

This is in contrast to, for examplegent Orange cases, in which courts have
routinely held that the manufacturers ofefgj Orange were entitled to federal officer
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removal in cases assertinggligence and products liability claims, because the
companies directly contractedth the government for éhproduction of Agent Orange
and the chemical was producedthe detailed specifications of the governmé&se,
e.g., Isaacson v. Dow Chem..Co17 F.3d 129, 137-38 (2nd Cir. 2008Jinters v.
Diamond Shamrock Chem. C&49 F.3d 387, 398-9%th Cir. 1998).

The Court also concludes that Dedants have failed to meet the causal
connection requirement for federal officemoval. The Court finds Plaintiffgie
minimisargument persuasive in the context ofréitder novel theory dfability raised in
this case. Plaintiffs’ theorgf liability is premised on #ir exposure to PCBs that over
decades accumulated and persisted in the@mment and food chai Although the
“calculus” is changed by treupplemental evidence, thecord before the Court still
shows that the amount of PCBs manufacturg Old Monsanto pursuant to direct
contracts with the governmembgether with the amounts sdfolfederal contractors at
the direction of the government, and ewegether with the amounts manufactured to
meet the needs of defense contractors duhagears of the Second World War, relative
to the total amount of PCBs allegedly peisggin the environment and food chain, is
simply too small to satisfy the requiremerditkhere be a causal connection between the
conduct that was taken under federal authority and Plaintiffs’ claiims. dictates
against finding federal officer removal.

The Court need not decigéhether Defendants’ assed preemption defenses

constitute colorable federal fé@ses in this case.
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CONCLUSION

The Court concludes that Defendants hiaved to meet their burden of showing
that removal of this action was proper.

Accordingly,

IT ISHEREBY ORDERED that the parties’ motiorfer leave to supplement the
record ar&cGRANTED. (Doc. Nos. 75 & 80)

IT ISFURTHER ORDERED that Plaintiffs’ motion to remand this case to state
court due to lack of diversity jurisdiction@RANTED. (Doc. No. 24.)

IT ISFURTHER ORDERED that Plaintiffs’ motion taemand this case to state
court due to lack of federal officer jurisdictionGRANTED. (Doc. No. 39.)

IT ISFURTHER ORDERED that the Clerk of Court shall take all necessary

steps to remand this case to theestourt in which it was filed.

Dated this 3% day of March, 2016
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