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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JACOB JOHNSON, )
)
Petitioner, )
)
V. ) Case No. 4:16V-00898JAR

)
EILEEN RAMEY,* )
)

Respondent. )

MEMORANDUM AND ORDER

This matter is before the Court on Petitioner Jacob Johnson’s pro se Petition under 28
U.S.C. 82254 for Writ of Habeas Corpus By a Person in State Custody. Johnson filed his initial
petition on June, 2015. (Doc. No. ) Respondent filed Responsen September 2, 2015. (Doc.

No. 9) On April 14, 2016, Johnsoniléd an amended §254 ptition.?> (Doc. No. 15)On
September 5, 2017, Johnson filed a Motion for Gran§ @254 Habeas Corpus and Release
(Doc. No. 16), contending that Respondent’s failureeBpond to his amend&d2254 petition

was grounds for his immediate releaBlee Court directed Respondent to regptmPetitioner’s
petition by September 29, 2017. (Doc. No. 17) When no response was filed, Johnson again
moved for immediate release. (Doc. No. 18) The Court directed Respondent to respond to

Johnson’s amended petition by December 1, 2017. (Doc. No. 19) On December 1, 2017

! During the pendency of the Petition, Eileen Ramey became the warden at Jefieysbar@ctional
Center where Petitioner is incarcerated. Pursuant to Rule 2 of the Rulesi@@@sction 2254 Cases in
the United States District Courts, the Respondemlhasstate officer who has custody. Therefore, the
Clerk of Court is ordered to add Eileen Ramey as the Respondent and remGasskgy’s name.

> Becausean amended petition completely replaces the original petifes e.g, In re Wireless
Telephone Ederal Cost Recovery Fees Litigati@®6 F.3d 922, 928 (8th Cir. 2009phnson’s Petition
under 28 U.S.C. § 2254 for Writ of Habeas Corpus By a Person in State Custody (Do wNiobéd

denied as moot.
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Respondent filed a response to Johnson’s Amended Petition. (Doc. No. i2ply, Johnson
filed amotion for immediate releass December 14, 2017. (Doc. No. 21)

l. Background

The Missouri Court of Appeals summarized the evidence regarding this cadewas:{ol

On the evening of August 26, 2008, Angela Allen (“Allen”) was at hertiayeet located

at 3001 Texas Avenue with her three children, ages 9, 8 and 3. Also in the apartment at
the time was Allen’s neighbor Tanisha Ewing (*Ewing”), Ewing’s younegce and
cousin, and Allen’s friend, Charilyn Curlee (“Curlee”). In response to a knock at the
door, Ewing cracked open thint door to see who was there. Outside, she saw three
black men, two at the door and one off to the side seemingly serving als-@uto She
immediately tried to close the door but the two men at the door forced thepastiier

and into the apartment. One of the men, later identifiefl@snson] was carrying a
shotgun.

[Johnson]held the shotgun to Ewing’s stomach upon entering but turned the gun on
Curlee shortly thereafter and told everyone to move to one side of the [dmdmson]

then put the gun to Allen’s head addmandedany valuables she had on the premises.
This threatwas interrupted, however, &3ohnson]placed the shotgun to the head of
Allen’s daughter, who had been crying, and told Allen “to tell her to shut the fuck up” or
he would kill the child. After Allen covered the child’s moufiphnson]put the gun
backto Allen’s head and resumed his demand for valuables. Ultimately, varioisatem
jewelry were taken from Allen and, at the behest of his accomplice iapiement
[Johnson] turnedo leave the apartment. As he Igfiohnson]told the victims that he
would shoot up into thapartmenif anyone moved ocalled the police. The two men
thenleft and the police werealled a few minutes thereafter.

The following day, August 222008, Jacqueline Warnack (“Warnack”) informed a friend

that she had finally received an insuraseétlementcheck she had been waiting on and

that she would be cashing the check. That evening, Warnack was at her apartment at
3689 Montana Street with her -y#ar old son and her mother, Grace Hornbeck
(“Hornbeck™). Warnack’s son answered a knock at the door and, after peering outside,
announcedo his mother that it was a “white girl” at the door. Expecting the friend she
had spoken with earlier, Warnack instructed her son to open the door. As he did so, a man
later identified agJonson] pushed into thapartmentwith two other men[Johnson]

was carrying a shotgun that was partially concealed so that only the barresiias v

Upon entering[Johnson]smacked Warnack in the face and demanded “the money.”
Warnack yelled back to ¢tnbeck and that causgtbhnsonlo race back to the bedroom

® The state court’s factual findings are presumed to be correcioamdorbears the burden of rebutting
this presumption by clear and convincing evidence. 28 U§2@54(e)(1).



where Hornbeck was locateldohnson]leveledthe gun at Hornbeck'face and stated,
“Give me the money, bitch.” Hornbeck insisted she did not have any money and so
[Johnson] put her in a closet and pushed a dres§emitof the door.

While [Johnsonjwas back in the bedroothreateningHornbeck, one of his accomplices
took Warnack’s car keys and went outside. The third man remained inside and held a
knife to the throat of Warnack’s son order to stop his screaming. Warnack then
remembered the settlement moneyher purse and she gave it to the man holding her
son. The mampelled to[Johnson] “Cuz, | got it,” and the two men théeft the apartment
together.

On September 22, 2008, Curlee, one of the victims in the Texas robbery, withessed a man
riding his bicycle that she believed was the man with the shotgun during the robbery. She
informed nearby police officers of the man the bicycle, who arrested the bicydler

who turned out to be [Johnson].

Following his arrest][Johnson]was placedin a live lineup along with threeopce
officers. Both Curlee and Allen identifie@ohnson] fom the lineup as theerson
involved in the robbery who had wielded the shotguningwvasunavailableto attend
the live lineup Thepolice askedJohnson}o switch positions in the lineup and then took
a photograph of the lineup. Ewing latéentified [Johnson] fom that photo.
The photo of the lineup wgdhen given to theletectivein charge of the Montana robbery
who showed it to both Warnack and Hornbeck. Warnack identjlednson]in the
photograph and statetieswas “100% surethat he was the man with tisbotgun in the
Montana robbery. The detective then told Warnack thatheld identified the correct
person. Hornbeck was unable to positively idenfifghnson]in the photo, but did
identify him after seeing him in person at trial.
(Respondent’s Exhibit E at 2-4)
The trial court joined the charges from the Montana and Texas robberies: two counts of
robbery in the first degree in violation of § 569.020, & 2000 (Counts | and VI)pne count
of attempted robbery in the first degree in violation of 8 564.011MRS(Count VIII); four
counts of armed criminal action in violation of § 571.015,NRS (Counts Il, 1V, VII, and IX)
two counts of burglary in the first degree in violation of 8 569.160MRS(Counts Ill and X)
and two counts of unlawful use of a weaporviolation of § 571.030, R#o. (Counts V and

XI). On June 30, 2010, a jury convicted Johnson on all counts. On August 6, 2010, Johnson was

sentenced, as a persistent felony offender, to three consecutive life sentes@es quditional



164 years in the custody of the Missouri Department of Corrections. Johnson is ypresentl
incarcerated at the Jefferson City Correctional Center in Jefferson Casoiui.

Johnson appealed his sentence and judgnoemtending the trial court errealy: (i)
overruling his motion for severance and in failing to sever the charges of Ceth{she Texas
robbery)from Counts VI XI (the Montana robbery); (ii) overruling his motion for judgment of
acquittal for insufficient evidence at the close of the evidenceCtamts V— XI; and (i)
overruling his motion to suppress both-court and oubf-court identification evidence.

Johnson’s convictions and senteneere affirmed on appeabtate v. Johnson, 353 S.W.3d 98

(Mo. Ct. App. 2011).

Thereatfter, Johnson filed a timely Rule 29.15 motion for-posviction relief, claiming:
(i) ineffective assistance of trial counsel for failing to call a material witikssget M, at trial,
failing to present evidence of a 911 call, and failingudficiently explainto him hisright to
testify, and (ii) ineffective assistance of appellate counsel for failing to clyalthe trial court’s
decision to overrule his motion to suppress statements made by Johnson before trial.
(Respondent’s Exhibit F at 497) The motiorwasdeniedwithout an evidentiary hearindd( at

4857) Themotion court’s denialwas affirmed on appealohnson v. State, 432 S.W.3d 275

(Mo. Ct. App. 2014).

On June 8, 2015, Johnson filed his initial Petition under 28 U.S2258 for Writ of
Habeas Corpus By a Person in State Custody, targépginder/severance issugjmission of
identification evidence, and ineffective assistance of counsel. (Doc. Non April 14, 2016,
Johnson filecan amended 2254 petitiorraisingthe followingeight grounds:

(1) the appellateourt erred in failing to overturn his conviction on the basis of the trial
court’s improper joinder and failure to sever the charges in Countsftom Counts
X =XI;



(2) the trial court erred in denyingish motion to suppress certain eaftcourt
identification evidence that was presented at trial,

(3) the appellate court erred in failing to reverse the trial court’'s failureever she
charges in Counts | — V from Counts XX

(4) the appellate court erred failing to reverse the trial court’s decision to admit certain
in-court and out-of-court identification evidence;

(5) the trial court erred in admitting the-aourt identification evidence;

(6) the trial court erred in admitting testimony of a prior bad laat §ohnson waseither
charged with nor convicted of;

(7) the trial court erred by admitting certain hearsay testimony; and

(8) appellate counsel was ineffective for failing to argue on appeal that he was ednvict
on the basis of insufficient evidence.

(Doc. No. 15)

. Standard of review
When a claim has been adjudicated onntiggitsin statecourt proceedings)abeaselief
is permissible under the Antiterrorism and Effective Death Penalty Act of XIPBRA), 28
U.S.C. § 2254(d), only if the state cdsletermination:
(1) resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of #tk &iates;
(2) ?e[sulted in a decision that was based on an unreasothetielenination of the facts in
light of the evidence presented in the State court proceeding.
28 U.S.C. § 2254(d)(1}2).
A state court’s decision is “contrary to” clearly established law if “it i@gph rule that

contradicts the governing law set forth in [the Supreme Court’s] cases, opiffibnts a set of

facts that is materially indistinguishable from a decisiontloé [Supreme Court] but reaches a



different result.”"Brown v. Payton, 544 U.S. 133, 141 (2005). “The state court need not cite or

even be aware of the governing Supreme Court cases, ‘so long as neither the reasaheng nor

result of the stateourt decisia contradicts them.” Brown v. Luebbers, 371 F.3d 458, 461 (8th

Cir. 2004) ¢iting Early v. Packer537 U.S. 3, 8 (2002)). “In the ‘contrary to’ analysis of the

state court’s decision, [the federal court’s] focus is on the result anctasgning that theourt
may have given; the absence of reasoning is not a barrier to a deniafdf lickli

A decision involves an “unreasonable application” of clearly established l#weittate
court applies [the Supreme Court’s] precedents to the facts in an objectivefsamable

manner,”’Payton 544 U.S. at 141\Villiams v. Taylor 529 U.S. 362, 405 (2000), or “if the state

court either unreasonably extends a legal principle from [Supreme Court] gme¢eda new
context where it should not apply or unreasdypabfuses to extend that principle to a new
context where it should applyld. at 406. “Federal habeas relief is warranted only when the
refusal was ‘objectively unreasonable,” not when it was merely erroneousooreict.”Carterv.
Kemna 255 F.3d 589, 592 (8th Cir. 2001) (quotiilliams, 529 U.S. at 410-11).

When reviewing whether a state court decision involves an “unreasonable datenmi
of the facts,” state court findings of “basic, primary, or historical facts”pesumed correct
unless the petitioner rebuts the presumption with clear and convincidgnee. Collier v.
Norris, 485 F.3d 415, 423 (8th Cir. 2007) (citations omitted); 28 U.S.C. § 2254(e)(1). Erroneous
findings of fact by the state courts do not ensure the grant of habeas relieft, Rathe
determination of these facts must be unreasonable in light of the evidence of &itoed.v.
Bowersox No. 4:12 CV 1156 CDP, 2017 WL 5518025, at *3 (E.D. Mo. Nov. 17, 2@dfmd

Collier, 485 F.3d at 423).



[I1.  Discussion

A. Groundsland 3

In Ground 1, Johnson claims his right to due process and a fair trial were violated when
the appellatecourt determined that the “trial court did not err in overruling [his] motion for
severancand in failing to severCounts vV from Counts VEXI. (Amended Petitiontal5) In
Ground 3, Johnson claims the appellate court violated his right to due process, equabpyotecti
and a fair trial when it “denied [his] direct appeal in regards to the issue ofaseseand
joinder.” (Amended Petition at 1@phnson argued onrdct appeal that joinder of tiMdontana
and Texas robberiagas improper because the manner of the crimes were dissimilar and showed
no common scheme or plan. (Respondent’s Exhibit C-&723e further arguethe failure to
sever the Texas robbery charges from the Montana robbery clpaegediced him becaugbe
identification evidence for the Montana robbery was “comparatively weak”renguty likely
relied upon the Texas robbery identification evidence for both rashdd. at 27-29)

Improper joinder does not, in itself, violate the ConstitutRather, nsjoinder may be a

constitutional violationf it prevents a defendant from obtaining a fair tr&#@eUnited States v.

Mann, 701 F.3d 274, 290 (8th Cir. 201@jting United States v. Lan&74 U.S. 438, 446 n. 8

(1986). Similarly, to obtain habeas relief for failure to sevametitionemust show “the failure

to grant severance rendere trial ‘fundamentally unfair.””WhartonEl v. Nix, 38 F.3d 372,

374-75(8th Cir. 1994)(quotingHollins v. Department of Corrections, 969 F.2d 606, 608 (8th

Cir. 1992).
The state appellate court carefully considered Johnson’s arguments iof lagiglicable

law and found the victims, offenses, locations, and tactics used in both robberies were



sufficiently similar to render joinder proper as a matter of law. (Retgu’'s Exhibit E at )
This finding is presumed correct under 8§ 2254&eNix, 38 F.3dat 374-75.

The appellate courturther determined that the refusal to sever did not substantially
prejudice Johnson or rendhis trial “fundamentally unfair.” (Respondent’s Exhibit E a7
First, the record disputed his contention that the identification evidence wak™“gigen that
one eyewitness, Warnack, stated she was “100% sure” in her identification of Johnson, and
another eyewitness, Hornbeck, positively identified him at trial. This, accomliting tappellate
court, was a sufficient basis from which the jury could derive its ver@iit at 7) Second, the
relevant facts from each offense were not complex and the proof offered ocheagh was
distinct and uncomplicated:

At trial, the proof offered was easily followed because each of the Statiesses

testified only to the details of one of the robberies. Moreover, the jury instructioas wer

clear in laying out separate instructions for each count, with the first clumts
pertaining only to the Texas robbery and the last six only pertaining to the Montana
robbery. . . There is nothing in the record that suggests the jury was unable to distinguish
the evidence from the Montana and Texas robberies.

(Id.) Moreover,the jury was instructed to considsach count separatelseedury Instructionl6,

and juries are presumed to follow their instructiddlann, 701 F.3dat 290-91(citing Zafiro v.

United States506 U.S. 534, 540 (1993)).

Accordingly, the appellate court’s decision affirmiting trial court’s denial oflohnson’s
motion for severance was rfegt contrary to nor involved an unreasonable application of clearly
established Federal law as determined by the Supreme Eouthese reasons, the claims raised
in Grounds 1 and 3 are denied.

B. Grounds2and 5

In Ground 2,Johnsonclaims the trial court’s decision “to overrule [his] motion to

suppress the identification evidence” with respecCtuints VIXI violated his constitutional



rights to due process and a fair trial because the admitted evidence was “seggestireated a
subsantial likelihood of misidentification.” (Amended Petitian 15-16) In Ground 5, Johnson
alleges the trial court violated his constitutional rigbtslue process, equal protection, and a fair
trial “by allowing witness, Grace [Hornbeck], to identify [him] in cquitecauséne wasseated
at the defense table am@sone of only two African American males in the courtroom, the other
being a juror. Id. at 1718) Johnsomraised theséssues ondirect appealarguing that(1) the
physical lineup procedures were unduly suggestive because the tops of the participants’ pants
were visible and he was the only one seen wearing denim; (2) the photographfecadienti
was unduly suggestive because it sedthe other participants looking calm, while &ygpeared
anxious,and because the detective knew Johnson’s identity and affitmétb Warnack after
she identified him; and (3) Hornbeck was allowed to identify him at trial despite mgf &kele
to pick him out of the photo lineup. (Respondent’s Exhibit C at 37-46)

Suggestive pretrial procedures, without more, do not require a finding that due process
rights have beerviolated. The issue is whether the pretrial identification procedures created a
“substantial likelihood of irreparable misidentificatj” or whether the itourt identification

had a reliable and independent ba€istton v. Armontroyt784 F.2d 320, 322 (8th Cir. 1986)

(citing Manson v. Brathwaite, 432 U.S. 98, 114, X1677). Factors to be considered include

“the opportunity of thevitness to view the criminal at the time of the crjitiee withessdegree
of attention the accuracy of the witnésgrior description of the criminathe level of certainty
demonstrated at the confrontatiamd the time between the crime and the contétoon” United

States v. Murdock, 928 F.2d 293, 297 (8th Cir. 199upting_ Manson432 U.S. at 114; Neil v.

Biggers 409 U.S. 188, 19200 (1972)). Althoughhe ultimate question ofhe constitutionality

of admitting anin-court identification is not governed by 8 2254he questions of fact that



underliethis conclusion are governed Ilye statutory presumptiorGrahamv. Solem, 728 F.2d

1533, 15428th Cir. 1984).

The appellate court carefully considered Johnson’s arguments in light of applaable
and found that he failed to demonstrate that the pretrial procedures were impgrmiss
suggestiveThe court noted the reasonable efforts taken by police to seleetpliparticipants
who were physically similar to Johnson. Two of the participants wore whitet$-8ké@ Johnson,
while the other wore a blackshirt, and a table was overturned to hide the fact that the other
participants wore dark pants and Johnson wore denim shorts. (Respondent’s Exhibit E at 12)
Further, nothing in the record suggestied detective presenting the linp picture to Warnack
communicated to hemrither unconsciously or otherwise, who she should pick out from the
picture. It was only after Warnack identified Johnson based on her recollectioa afbery
that the detective made his confirmatory statemddt. gt 13) Because Johnson failed to
demonstrate that the eat-court identification procedures were impermissibly suggesthee,
appellate court declined to review the reliability of the identification eciel€id.)

With regard toHornbeck’sidentificationof Johnsonthe Eighth Circuitdoes not require

in-trial identificationsto be preceded by pretrial lineupgnited Statewv. Wade 740 F.2d 625,

628 (8th Cir.1984) see alsdJnited States v. Osterta§19 F.2d 76,7771 (8th Cir. 1980)(no

constitutional right to a pretrial lineuplhus,the only issue is whethdohnson'presence at the
defense table, combined with his being one of Aflican—Americars in the courtroom at the
time of theidentification constituted impermissibly suggestive proceduBraham 728 F.2dat

1541.In U.S. v.Murdock, the Eighth Circuit concluded that an identicalcourt identification

procedure was not impermissibly suggestiVkere, the courfound it significant to note that

Murdock did not request special seating or object to the ethnic composition of thearauatro

10



the time of the identificatianMoreover the witnesses’ identifications were open to attack on
crossexaminationMurdock, 928 F.2d at 297.

Here, Hornbeck testified that when she was presented with the photo lineup by the
detective handling thé/ontana robbery, she could not identify anyone in the photograph
However, she told the detective thatshe was given a persdo-person lineup, she could
identify the robber. (Respondent’s Exhibit A at 317; -22)1 At trial, Hornbeck identified
Johnsoras the man with the gun who forced her into the clogbtat 317319)As in Murdock
Johnsondid not request special seating or object to the ethnic composition of the courtroom at
the time of the identificatigrand Hornbeck’s identification of Johnson was subjeecittizck on
crossexamination. Therefore, the procedure was not impermissibly suggestive. Etten if
procedure was impermissibly suggestive, under the totality of the circunsténese was no
substantiblikelihood of misidentificationHornbeckhad a substantial amount of time to view
the robber at the time of the crinferior to being forced into the clossehewas standing face to
face withhim “for a couple of minutes,” looking solely at his face and at the gun. (Respondent’s
Exhibit A at 320-21) Thus, Hornbeckiis-trial identificationwasreliable under the totality of the

circumstancesSeeFord v. Armontrout916 F.2d 457 (8th Cil990) (impermissibly suggestive

pretrial identificationdid not makein-court identification unreliable where victim had ample
opportunity to view defendant, and where vicsndescription of her assailants was accurate and
where she did not hesitate in dentificationof defendant).

Accordingly, the trial court’s decision to admit the identification evidence rvegther
contrary to nor involved an unreasonable application of clearly established Federas la

determined by th&upreme Court. The claims raised in Grounds 2 ar@&enied.

11



C. Ground 4

Johnson also claim¥e appellate courviolated his rights to due process and a fair trial
when it “ruled that the trial court did not err in overruling his motion to suppress the
identification evidence presented at trialAnfended Petitiorat 17) As discussed abovehe
admission of the identification evidence was in accord with Federal lawtagnined by the
Supreme Court. Thereforehea appellate court’'s decision to affirm that ruling is likeawv
consistent with Federal lawlhe appellate courtcarefully considered Johnson’s arguments
together with the applicablaw and determined that the trial coulid not err in denying his
motionto suppressAccordingly, the claim raised inrGund 4 is denied.

D. Ground 6

Johnson claims the trial couriblated his constitutional right to a fair trial “by allowing
the state to question defense witn¢€sristy] Young, about a phone conversation she had with
[him]” that “contain[ed] prior bad acts that [he] was [neither] charged withcoawricted of.”
(Amended Petitiorat 18)This claim was raised for the first time in Johnson’s ameigd2a54
petition, which was filed beyond the AEDPA’s oyear limitations periods§ 2254(d)(1)Claims
in an amended habeas petition filed after the expiration cAHIZPA's limitations period may
not be considered if they do not “relate back” to the date of the original habgias petayle v.
Felix, 545 U.S. 644, 655 (2005) (discussing an amended petition under prior Federal Rule of
Civil Procedure 15(c)(2), the predecessor of what is now Rule 15(c)(1)(B))dakmitay v.
Purkett 255 F.3d 660 (8th Ci2001) (per curiam) (same, and finding no abuse of discretion in
the district courts dismissal of an amended habeas petition as untimely when the claims in that
peition did not relate back to the claims in the original, tirfégd habeas petition). Claims

relate back to the original claims when the amended claims arise out of the “caahset;tion,

12



or occurrence set out or attempted to be set outin the original pleading.” Fed. Civ. P.
15(c)(1)(B).

To relate back in federal habeas proceedings, the amended claims must be of the same
“time and type” as the original claims, and the original and amended claimdenlised to a
common core of operative fisc’ Mayle, 545 U.S. at 650, 664. IMayle, the Supreme Court
specifically held that “[a]n amended habeas petitiondoes not relate back (and thereby escape
AEDPA’s oneyear time limit) when it asserts a new ground for relief supported by facts that
differ in both time and type from those the original pleading set foith &t 650.Claims do not
relate back “simply because they relate to the same trial, conviction, or sentarntoaely filed
claim.” Id. at 662.

Here,Johnson’s claim does not arise from the same conduct or occurrence set out in the
original petition. Johnson’s initial petition— which focusé on identification evidence, the
joinder/severance issue, and an allegation of ineffective assistance of ceunsdles no
mention of his phone call with Christy Young. As the facts underlying Ground 6 “chfteoth
time and type” from those set forth in the original petitigiayle, 545 U.S. at 650, the claim in
Ground 6 does not relate back to the filing of thginal petition and is untimely.

Even if Ground 6wyasnot untimely, it has been procedurally defaulbetauselohnson
did not raise it in his direct appeal or at any stage of hisquustiction proceedingsSeeSweet
v. Delo, 125 F.3d 1144, 1149 (8th Cir. 1997). Furtdehnsorhas not demonstrated adequate
cause to excuse the default. Colep®0i U.S. at 750.

Moreover, even if Ground 6was not procedurally defaulted, it fails on the merits.
PresumablyJohnson is objecting to testimony provided by Young suggestingss tampering.

(“I need someone to go to [3001 Texasd talk to that girl” and “If they don’t come to court, it

13



will be dropped.) (Respondent’s Exhibit A at 4223) Young went on to testify, however, that
she believed Johnson was asking for someone to go talk to one of his old girlfriends, not the
victims of the robbery, and that she never went and talked to those people. (Respomntdnt’s E
A at 424-25)

“No due process violation exists for the admissibprior bad acts testimony unless it
can be said that the testimony was conspicuously prejudicial or of such magnitude that it
fatally infected the trial and deprived the defendant of fundamentak$sifn McDaniel v.

Lockhart 961 F.2d 1358, 1360 (8th Cir. 199@juotingHobbs v. Lockhart, 791 F.2d 125, 128

(8th Cir. 1986)) After reviewing the totality of the facts in this case, the Cofinds that
admission ofyYoung’s testimony did not “fatally infect” the trial such that it could be consdle
fundamentally unfajrespecially considering the other evidence against Bien if Young’'s
testimony had been excluded, there is no guarantee the result of the trial woelldeean
different. Therefore, the claim raised in Ground 6 is denied.

E. Ground 7

Johnson claims the trial court violated his rights to due process and a fair trial “by
allowing Jacqueline Warnack to testify to statements made to her in a phbhg aalvoman
named Janet.”Amended Petitiorat 18)He alleges that Warnack’s statements wera$ay and
in violation of the Confrontation I&use. [d.) Johnson’s original petition did not allege error or
plead any facts relating to Warnack’s testimdoie Ground 6, Ground 7 differs iooth “time
and type” from the grounds set forth in the original petitiddayle, 545 U.S. at 650.
Accordingly,the claim inGround 7 does not relate back to the origiraitipn and isuntimely.

Even if Ground 7 wsnot untimely,it is procedurally defaulted because Johnson did not

raise it in his direct appeal or at any stage of his-pasviction proceedingSeeSweet v. Delp

14



125 F.3d 1144, 1149 (8th Cir. 1997). Further, Johnson has not demonstrated adequate cause to
excuse the defaul€oleman 501 U.S. at 750.

Moreover, even if Ground 7was not procedurally defaulted, it fails on the merits.
Warnack testified she received a call from Jaegtuiestingo stay the night at her house on the
evening of the robbery. (Respondent’s Exhibit A at 277¥W8jnack further testified there was a
knock on her door shortly after the cdld. at 278) Believing it to be Janet, she instructed her
son to open the doorld() The trial courtoverruled Johnson’s counsel’'s hearsay objection and
allowed Warnack’s @dimony to explain why she answered the door(ld. at 277) Sud
determination was reasonable. “The Confrontation Clause prohibits aof-ocmfirt statement

only if it is admitted for its truth.Woods v. Etherton, 136 S. Ct. 1149, 1152 (20B&cause

Janet’s statement was not admitted for the truth of the midtéeadmission ofiertestimony dd
not violate the Confrontation Clause. Nor has Johnson provided any basis for conttiatithg

admission of the statement rendered his trial fureddally unfair.SeeFord v. Wainwright, 477

U.S. 399, 424 (1986) (“[FJundamental fairness is the hallmark of the procedural protections
afforded by the Due Process Claus@he claim raised in Ground 7 is denied.

F. Ground 8

Johnson claims he watkenied effective assistance of counsel “when appellate counsel
failed to act with the customary skill that a competent attorney would have igiv@milar
circumstances.”Amended Petitiorat 19) Specifically, Johnson faults his appellate counsel for
failing to “brief, present and argue on direct appeal that there was insufficient evigeenc
convict [him].” (1d.)

Appellate counsel does not have a duty “to advance every argument, regardless, of meri

urged by the defendant.” Evitts v. Lucey, 469 U.S. 387, 382 (1985). Moreover, counsel has
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discretion to abandon losing issues on apfeedse v. Deld®4 F.3d 1177, 1185 (8th Cir. 1996)
(internal citation omitted). To show that his attorney was deficient in failing to raassaim on
appealJohnsormust show a reasonable likelihood that, but for his attorney’s error, the result on

appeal would have been differefd. (citing Blackmon v. White, 825 F.2d 1263, 1265 (8th

Cir.1987)). Absent contrary evidence, the failure to raise a claimushassto be an exercise of

“sound appellate strategyUnited States v. Brown, 528 F.3d 1030, 1033 (8th Cir. 2008)

(internal citation omitted).

In Johnson’s Motion for Judgment of Acquittal Notwithstanding the Verdict, or, in the
Alternative, Motion for Nev Trial, his trial counsethallenged the sufficiency of the evidence
for conviction, but pointed to no evidence in the record in support of this dRespondent’s
Exhibit B at 108) The trial court thereafter considered and denied the motespditient’s
Exhibit A at 457) Johnson’s likelihood of success on appeal on this issue was remote. He has
presented no evidence establishing that appellate dsufeskure to raise the issue on appeal
was anything other than an exercise of sound appellate strateggtairhen Ground 8 is denied.

For these reasons,

IT ISHEREBY ORDERED thatPetitioner Jacob Johnson’s Amended Petition under 28
U.S.C.§ 2254 for Writ of Habeas Corpus By a Person in State Custodys[DENIED.

IT ISFURTHER ORDERED that Petitiorr Jacob Johnson’s Petitionder 28 U.S.C.

§ 2254 for Writ of Habeas Corpus By a Person in State Custody[PHNSED as moot.

IT IS FURTHER ORDERED that Petitioner's Motion for Gra of 2254 Habeas

Corpus and Release [16], Motion to Grant Habeas Corpus Petition [18], and Motion for

Immediate Release [21] aBENIED as moot.

16



IT ISFINALLY ORDERED that because Petitioner cannot make a substantial stpowi
of the denial of a constitutional right, the Court will not issue a certificatppéalability.See
Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1998t. denied, 525 U.S. 834 (1998).

A separatgudgmentwill accompany this Memorandum and Order.

Dated thisl1th day of June, 2018.

ot -

?ﬁu\l A. ROSS
NITED STATESDISTRICT JUDGE
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