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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DEAN TRAVIS,
Plaintiff,
No. 4:15 CV 936 JMB

V.

CAROLYN COLVIN,
Acting Commissioner of Social Security,

N~ N N e N e

Defendant.

MEMORANDUM AND ORDER

Dean Travis (“Plaintiff”’) appeals the denial of his application for supplerhsetarity
income (“SSI”)disability benefits. Because the decision of the Commissioner of Social Security
(“Commissioner”) is supported by substantiaidewce, as discussed below, it is affirnted.

l. Procedural and Factual Background

On January 9, 2012, Plaintiff filexh application for SSI benefits. (Tr. 86pPlaintiff’'s
application was denied, and he then requested a hearing before an adminiatgtisge
(“ALJ"). Plaintiff appeared (with counsel) at the hearing on October 22, 201326%G8) In a
decision dated March 7, 2014, the ALJ found Plaintiff not disabled. (T22)11Plaintiff
appealed that decision, but the Appeals Council decliemdw. (Tr. 1) Plaintiff's claim is thus
properly before this Court.

Plaintiff is a 34 yeaold man whdas alleged a variety of physical and mental
impairments, including chest and other pain, costochondritis, muscle impairmentghiesada

breathing difficulty, anxiety and panic disorder, depression, and attentioit dgfieractivity

! This case is before the Cotot judicial reviewpursuant to 42 U.S.C.4D5(g), with the consent of the

parties under 28 U.S.C. § 636(c).
2 References to “Tr.” are to the administrative record filed by the Comméssiio this matter.
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disorder. (Tr. 156) On appeal to this Court, Plaintiff focuses primarily on a prgpradiss of a
low IQ score and his alleged anxiety issues. (ECF No. 16 at 5-10)

At his hearingPlaintiff claimedhis daysare filled with*panic attack after panic attatk,
which makes him feel like hs i'dying,” and prevent him from working. (Tr. 41) Additionally,
he claims to suffer from “chest pajhgvhich bring on anxiety attacks, which in turn make the
pain get worse. (Tr. 42) During his questioning by the ALJ, thdRigimtiff did not identify his
low 1Q score as a severe impediment to his ability to work.

Numerous emergency room visitstags,computerized tomography (“CT”) scans, and
electrocardiogram (“EKG”) testioweverall failedto disclose a cause for Plaintiff's alleged
chest pain®r other physical ailmentsandthe tests have allisclosed “normal” findings. See
e.q, Tr. 227-29, 247, 422, and 565) In a note dated February 25, 2012, one provider opined that
Plaintiff's complaints of recurrent chest pain were “completely subjectidenat related to any
objective findings.” (Tr. 427)

On appeal, Rintiff alleges analternative theory of disability: intellectual impairment
(SeeECF No. 16 at 5-10) (arguing that Plaintiff meets the requirements fand.is#.05,
relating to intellectual impairments) Plaintiff points to 1Q tesfnogn late 1993, when he was
12 yeas old as evidence supporting his claims. The tests show Plaintiff had a Full Scale IQ
score of 73, which was identified as “borderline” intellectually deficialaing with a score of 69
in Performance 1Q and 81 in Verbal IQGeeTr. 14351) Plaintiff also points to the fact that, in
high school, he was placed in an “Alternative Class,” and that his teachézsenped an
“Individualized Education Program” to accommodsienelearning disabilities. (Tr. 142-48)

Also relevant to higllegedintellectual impairment issu@&oweverjs a report from

Plaintiff's school dated June 4, 1997. That report indicated that Plaintiff “functicinis wi



normal limits for his age group and 1Q scores according [to] the WISEHr 144) The
reportdescrbed Plaintiff as “an intelligent young man who decided not to use his educational
abilities to pass his academics.” (Id.) There were “some reading compoghemscerns” and
behavior issues, including verbal “abuse” of others, and anger issues. (ld.) Thepeyaut

that Plaintiff “does not like nor accept authority of any kind.” (Tr. 145)

In his decision, the ALJ ultimately found Plaintiff not disabled under the law. (T21)13-
Consistent witranswers to interrogatorié#®m a vocational expe(tVE”), the ALJ found that
Plaintiff retained theesidual functional capacityRFC’) to perform the requirements of
occupations such as a photocopy machine operator, sewing machine cgeratatomatic, and
garment sorter. (Tr. 21n arriving at ths decision, the ALJ followed the required fisep
inquiry.

At step one, the ALJ concluded that Plaintiff had not engaged in substantial gainful
activity since the application date. (Tr. 13) At step two, the ALJ found Plaindiffriea
following severampairments: costochondritis, anxiety, and alcohol abuse. (Id.) At step three,
the ALJ concluded that none of Plaintiff’'s impairments, either alone or in contrinateets
one of the listed impairments of 20 C.F.R. Part 404, Subpart P, Apperfty 1.

At step four, the ALJ reviewed the entire record and concluded that Plaintiffactie
RFC to“perform medium work as defined in 20 CFR 416.967(c), except that [Plaintiff] is
limited to work that does not involve more than occasional interaction with the pufdlic.14)

In arriving at this decision, the ALJ discounted Plaintiff’'s credibility (to tkterg that he
claimed more extensive litations than allowed by the RFC) because of significant evidence of
Plaintiff misrepresentindpis work status and alcohol use, along with Plaintiff's conservative

treatment, and a lack of objective medical evidence indicating limitat{dns14-20)

} “WISC-R” stands for the Wechsler Intelligence Scale for Children.
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Also in his decision, the ALJ comgred Plaintiff's allegations concerning intellectual
impairment, but found them “unpersuasive,” because: (1) the testing was conducted when
Plaintiff was 12; (2) several of the scores were over the threshold of 70 cefquieefinding of
disability; (3 the reference in the 1997 report to Plaintiff being an “intelligent young raad;”
(4) “recent testing suggests that [Plaintiff] scored much higher on [subsgipeliigence
testing.” (Tr. 19) Ultimately, the ALJ concluded that Plaintiff “has no intellécteicit that
would impact more than minimally on his ability to engage in a wide range of wddk)” (

The ALJ then consided whether Plaintiff could perform his previous work as a concrete
worker. (Tr. 20) The ALJ found thatalthough thé/E thought Plaintiff could perform his past
work—the best course of action was to proceed to step five. (Id.) There, as notedrabove,
ALJ found that jobs exish the national economy that Plaintiff can still perfosuch as
photocopy machine operaisewing machine operatesemiautomaticand garment sorter(Tr.
21) Therefore, the ALJ found that Plaintiff was not disabled under the law since tloé kiiste
application. (Id.)

[l Issues Before the Court

The general issue is whether the Commissioner’s decision denying bemnaippasted
by substantial evidence. In particular, the parties dispute: (1) whégieifPmeets the
requirements for Listing 12.05C; and (2) whether sufficient medical evedgrgports the
CommissionerfRFCfinding.

. Standard of Review

“To be eligible for SSI benefits, [Plaintiff] must prove tita¢] is disabled ....”"Baker v.

Sec'y of Health and Human Seryv855 F.2d 552, 555 {8Cir. 1992):seealsoPearsall v.

Massanari274 F.3 1211, 1217 (8 Cir. 2001). Adisability is defined as the “inability to



engage in any substantial gainful activity by reason of any medically detdxephysical or

mental impairment which can be expected to result in death or which hasdastn be

expected to last for a continuous period of not less than 12 months.” 42 U.S.C. 88 423(d)(1)(A)
and 1382c (a)(3)(A). A claimant will be found to have a disability “only if his paysic

mental impairment or impairments are of such sevérdy he is not only unable to do his

previous work but cannot, considering his age, education and work experience, engage in any
other kind of substantial gainful work which exists in the national economy.” 42 U.S.C. 88

423(d)(2)(A) and 1382c(a)(3)(B); satssoBowen v. Yuckert, 482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commissioner, the ALJ follows a five-stegspiac
determining whether a claimant is disabled. “During this process the Astldatermine: ‘1)
whether the claimans currently employed; 2) whether the claimant is severely impaired; 3)
whether the impairment is, or is comparable to, a listed impairment; 4) whetheritientlean
perform past relevant work; and if not 5) whether the claimant can performremkotd of

work.” Andrews v. Colvin, 791 F.3d 923, 928”(82ir. 2015) (quotingHacker v. Barnhay459

F.3d 934, 936 C@ Cir. 2006)). “If, at any point in the fivetep process the claimant fails to meet
the criteria, the claimant is determined not to be disabled and the processlén(@tsting Goff

v. Barnhart, 421 F.3d 785, 790“(8:ir. 2005));_sealsoMartise v. Astrue641 F.3d 909, 921'(8

Cir. 2011).

The Eighth Circuit has repeatedly emphasized that a district court’s ref/ewALJ’s
disability determination is intended to be narrow and that courts should “defer Hedhy
findings and conclusions of the Social Security Administration.” Hurd v. Astrue, 621 F.3d 734,

738 (8" Cir. 2010) (quoting Howard v. Massanari, 255 F.3d 577, 58LC{8 2001)). The

ALJ’s findings should be affirmed if they are supported by “substantial evitlendee record



as a whole.SeeFinch v. Astrue, 547 F.3d 933, 935“(8ir. 2008). Substantial evidence is “less

than a preponderance, but enough that a reasonable mind might accept it as adequaté¢ & suppor

decision.” Juszczyk v. Astrue, 542 F.3d 626, 631G8. 2008);seealsoWildman v. Astrue,

964 F.3d 959, 965 {BCir. 2010) (same).
Despite this deferential stance, a district court’s review must be “more than an
examination of the record for the existence of substantial evidence in support of the

Commissioner’s decision.” Beckley v. Apfel, 152 F.3d 1056, 105908 1998). The district

court must “also take into account whatever in the record fairly detracts fedmiettision.” Id.
Specifically, in reviewing the Commissioner’s daon, a district court is required to examine
the entire administrative record and consider:

The credibility findings made by the ALJ;

Plaintiff's vocational factors;

The medical evidence from treating and consulting physicians;

Plaintiff's subjectivecomplaints relating to exertional and nexertional activities
and impairments;

Any corroboration by third parties of Plaintiff's impairments;

6. The testimony of vocational experts when required, including any hypothetical
guestions setting forth Plaintiff's impairments.

pwbhE

o

Stewart v. Sec’y of Health & Human Sen857 F.2d 581, 585-86(&Cir. 1992).

Finally, a reviewing court should not disturb the ALJ’s decision unless it fabgdeuthe

available “zone of choice” defined by the evidence of recButkner v. Astrue, 646 F.3d 549,

556 (8" Cir. 2011). A decision does not fall outside that zone simply because the reviewing
court might have reached a different conclusion had it been the finder of factinsttivestance.

1d.; seealsoMcNamara v. Astre, 590 F.3d 607, 610"&ir. 2010) (explaining that if

substantial evidence supports the Commissioner’s decision, the court “may ne¢ reven if
inconsistent conclusions may be drawn from the evidence, and [the court] may cheel iea

different autcome”).



IV.  Discussion

The issues before the Court are noted above. After a careful review of thk tieeor
Court finds that: (1) the ALJ’s decision is supported by substantial evidence betansH#
does not meet the requirements of Listing 12.05C; and (2) sufficient medical evsdgpoets
the Commissioner’s RFC finding. Therefore, the Cowst affirmthe decision of the ALthat
Plaintiff is not disabled

A. Plaintiff’'s Credibility

Before discussing the issues articulated above, this Courtnaiyze the ALJ’s
treatment of Plaintiff's credibility, because that question is inextricably intextwvith many, if
not all, of the issueaisedby the parties.

In evaluating Plaintiff’'s credibility regarding the extent of his symptoms, thkwas
required to: (1) determine whether there is an underlying medically detelenpiaisical or
mental impairment that can reasonably be expected to produce his symptoms; a2d then (
evaluate Plaintiff's allegations concerning severity by using objectivécalexvidence, and the

factors laid out in Polaski v. Heckler, 739 F.2d 1320, 139238. 1984).

The factors identified in Polaskiclude: a plaintiff's daily activities; the location,

duration, frequency, and intensity of his symptoms; any precipitating and atygyeaators; the
type, dosage, effectiveness, and side effects of medication; treatment sndene#her than
mediation the plaintiff has received; and any other factors concerisnigipairmentrelated

limitations. Seeid. at 1322. An ALJ is not required to discuss eRalaskifactor and how it

relates to a plaintiff’'s credibilitySeePartee v. Astrue, 638 F.3d at 860, 865 @r. 2011)

(stating that “[t]he ALJ is not required to discuss methodically ataskiconsideration, so

long as he acknowledged and examined those considerations before discountingféidpla



subjective complaints”}samons v. Astie, 497 F.3d 813, 820 {8Cir. 2007) (stating that “we

have not required the ALJ’s decision to include a discussion of how every Ratdekirelates
to the [plaintiff's] credibility”).

This Court reviews the ALJ’s credibility determination with defeeeand may not
substitute its own judgment for that of the ALJ. “The ALJ is in a better position toa¢eal
credibility, and therefore we defer fihe ALJ’s] determinations as they are supported by

sufficient reasons arglibstantiabvidence on the record as a whol&fidrews 791 F.3dat 929

(citing Cox v. Barnhart, 471 F.3d 902, 907" (8ir. 2006)). SeealsoGregg v. Barnhart, 354 F.3d

710, 713 (8 Cir. 2003) (holding that “[i]f an ALJ explicitly discredits the [plaintiff's] tesony
and gives good reasons for doing so, [the reviewing court] will normally defer &d_the
credibility determination”).In this case, the ALJave good reasons for discounting Plaintiff's
credibility. Accordingly, the Court will defer to the Alid this regard.

First and foremost in this case, the ALJ identified several instances in waichff’s
testimony during the hearing was in direct and significant conflict with othectoigenedical

information. SeeSimmons v. Massanari, 264 F.3d 751, 75?5(1:8. 2001) (holding that

substantial evidence supported discounting a plaintiff's credibility where digifflhad a

history of lying and giving conflicting statement$jor examplePlaintiff claims that “it's been
about two or three years” since he was in a bar. (Tr. 37) Yet medical recordhahbe was
arrested for a “bar brawl” only six months eatli€fr. 40, 586)“Patient was picked up by

police in a bar brawl) Also, Plaintiff denies substance abuse issues, but medical records show
that he often presented to emergency rooms under the influence of alcohol, ahpdasisitee

for opiate drugs. (Tr. 579alcohol and drugs in Plaintiff's systenfeealsoTr. 587) (noting

thatPlaintiff admits to having “82 cans of beer per week” and 12 beers per niggers”)



Similarly, Plaintiff claimed not to have worked as a concrete finisireze 2002, yet
multiple medical records suggest that he told hospital staff he was wakimfconcrete
finisheras recently as 2011 (Tr. 288, 509) When the ALJ questioned Plaintiff about these
inconsistencies, and others, Plaintiff merely claimed he could “not redadither he was
working, and that he had “no idea where all this joff'stemes from. (Tr. 3132) A fair
reading of the record in this case confirms the ALJ’s conclusion that Rlaonttinued to work,
despite his claims of disabilify.The inconsistencies between the objective medical records and
Plaintiff's testimonysupply more thasubstantial evidence to discount Plaintiff's credibility.
Additionally, the ALJ considered several of tRelaskifactors in discounting Plaintiff's
credibility. For instance, Plaintiff failed to seek treatment from a psychidritis purportely
severeanxiety attacks, and he faileéd keep follow up appointments as directed by emergency

room staff. (Tr.332) SeeJohnson v. Bowen, 866 F.2d 274, 27% @r. 1989) (holding that an

ALJ is properly entitled to discount a plaintiff's credibility for failure tolsegedical attention).
Finally, the objective medical evidence does not support Plaintiff's asseofidmsabling
limitations. Indeed, the objective medical evidence, as noted above, includes ddests afl
of which came up normal.SéeTr. 457) (noting that “Patient has had about 20 cheayps]”
and CT scans within tHew last years, “buall [have] been negative including his lab work for
these same symptoms”) The lack of objective medical evidence is a properdaasighich to
discount Plantiff's assertions of disability Ford v. Astrue, 518 F.3d 979, 982" @Bir. 2008).
The ALJ’s teatment of Plaintiff's credibility satisfies the requirementPalaski. The
ALJ used the correct analysis, and substantial evidence supports his findings. Shargjtied
to deference by this Court. Lowe v. Apfel, 226 F.3d 969, 97Z(8 20M) (“Where adequately

explained and supported, credibility findings are for the ALJ to make.”).

4 The ALJ characteried Plaintiff as working in the “underground economy.” (Tr. 19)
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B. Listing 12.05C

Plaintiff's first argument for reversal is that he meets the requiremenissfory
12.05C. In order to meet Listing 12.05C, Plaintiff must establish: “(1) a valid verbal,
performance, or full scale IQ score of 60 through 70, (2) an onset of the impdiaher age
22, and (3) a physical or other mental impairment imposing an additionalgaiftcant work

related limitation of function."Hesseltine v. Colvin, 800 F.3d 461, 4@ Cir. 2015)(internal

guotationmarksand citation omitted). Additionally, Plaintiff must meet the standard laid out in
the introductory paragraph to Listing 12.05, which requires “significantlyasebage general

intellectual functioning with deficits in adaptive functioningfaresh v. Barnhart, 438 F.3d

897, 899 (8 Cir. 2006).

The Commissioner argues that Plaintiff has failed to prove that he has théteequis
deficits in adaptive functioning. (ECF No. 17 at 3) In support of her argument, the
Commissioner points to the significant amount of evidence that Plaintiff wdsng “off the
books.” (ECF No. 17 at 4) This Court agrees that there is ample ewittetie record that
Plaintiff was working, and that Plaintiff's ability to work seriously undercutsalieged

limitationsin adaptive functioningSeeMiles v. Barnhart374 F.3d 694, 699-700"&Cir. 2004)

(holding that plaintiff did not prove the requisite limitations in adaptive functioningendtee
was working). There are several pieces of evidence which support this finding thatfPleast
working.

First, there are multiple referenceghe medical records to Plaintiff’'s employment when
he showed up to emergency roomSed e.q, Tr. 590) (noting that Plaintiff reported to St.
Clare’s emergency room staff that he “pour[ed] concrete for a living, athath hands to lift

heavy concre”) As discussed above, the ALJ properly discounted Plaintiff's credibility when

10



Plaintiff denied working. In fact, the ALJ confronted Plaintiff with nqli documented
references to his working, and Plaintiff had no credible respadrtss.evidence of work
demonstrates a lack of limitation in adaptive functioniS8geMiles, 374 F.3d at 699-700.
Additionally, this Court findghat objective medicavidence supports a finding that
Plaintiff does not suffer from limitations in adaptive functioning. As noted abowefifla
visited numerous emergency rooms, on a regular basis, and had multiple tests donegireludi
rays, CT scans, and EKG tests, and all results came back nétantdermore, @sychiatric
exam done on January 20, 2013 found Plaintiff's memory, affect, and judgment normal, and his
new learning ability was normal. (Tr. 575) Alsleeschool records indicate Plaintiff had no
physical, speech, or language conditions hindering his academic ability. (Tr. 144)
Furthermorethe ALJ found that Plaintiff only has mild restrictions in the activities of
daily living, moderate difficulties in social functioning, and mild difficulties witharegto
concentration, persistence or pace. (Tr. 13-14) Such minor findings suggest mal mate

limitations in adaptive functioningSeeJohnson v. Colvin, 788 F.3d 870, 878 @ir. 2015)

(holding that substantial evidence supports a finding that a plaintiff with a ¢al# ) score of
67 does not have limitations in adaptive functioning where she could read, write, count change
perform household tasks, and had normal concentration and thought process).

The Court agrees with these findings by the ALdild and moderate restrictions
primarily because most of the evidence concerning the seveftgiotiff's limitations in threse
area comesfrom his own testimony, and as discussed above, Plaintiff's credibility ispprope
discounted.Also, Plaintiff admits that he has “no problem” with issues of personal care, is
capable of shopping, and can properly count change, use a checkbook and handle a savings

account. (Tr. 174-76) Also, the Court finds it relevant that in Plaintiff's function repeort
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mostly discusses how unspecified “pain” makes him disabled, but he alleges no singgaom
understanding, following instructions, memory, or concentration, even though the theory of his
disability has now changed to be one of mental impairment, not pain. (Tr. 176) When he was
filling out the function report, however, he did not allege significant mental impaisme

These admissions, along with the evidence of mild restrictions in the activitiagyof d
living, demonstrate that Plaintiff does not have deficits in adaptive functionffigent to meet

Listing 12.05C. SeealsoCheatum v. Astrue, 388 Fed.Appx. 574, 576-7"‘7@‘8. 2010)

(unpublished per cumma) (concluding a petitioner diagnosed with borderline intellectual
functioning who could do light housework, prepare meals, and care for her ailing padaerds di
have deficits in adaptive functioning).
Finally, it is relevant thathat no physicians ever recommended significant restrictions on
Plaintiff's activities. (Tr. 19)Thisindicatesa lack oflimitations in adaptive functioning.
Alternatively, it is not clear that Plaintiff even meets the criteria of Listing 12.05C
concerning IQ scores. The IQ test Plaintiff relies on is outdated. Acgdalthe
Commissioner’s regulations, “IQ test results must also be sufficientlyntdoreaccurate
assessment.. IQ test results obtained between ages 7 and 16 should be considered current for 4
years when the tested IQ is less than 40, and for 2 years when the 1Q is 40 or 8ee?®.”
C.F.R. Part 404, Subpart P, Appendix 1, § 112.00(D)(PQintiff relies ontest results are from
1993, when he was 12 years old, and thus, arésafficiently current”under the

Commissioner’s regulationsSeeid.

> Additionally, it is not clear that Plaintiff's behavior before the age of 2Bathestrated a sufficient

limitation in adaptive functioning. Although according to the 1997 schpolrtélantiff would get “angry” and
verbally abusive with others, the evidence also shows that his behasdage appropriate.” (Tr. 150)here is
alsoevidence that the learning limitations were caused by “distractibilitg’) WVhen Plaintiff was placed ian
alternative class, he achieved “academic succé3s. 144) Because substantial evidence would have supported a
finding that Plaintiff did not suffer from adaptive functioning limitationsdahool, it is not clear that &htiff meets

the second prong of a 12.05C Listinthat the limitations must manifest themselves before the age of 22.
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Furthermore, even if the ALJ could consider the IQ tests from 1993, he was right to
discount them. Asrainitial matter, the Court notes that only one of Plaintiff's scores was below
70, presumptively meeting the first prong of Listing 12.05Cseore of 69 in Performance fQ.

As noted above, Plaintiff received a fsltale score of 73, and a verbal 1Q scof 81.
Moreover, “IQ test scores are properly examined in light of a claimanBisatdivities and

behavior.” Miles v. Barnhart374 F.3d 694, 699-700&ir. 2004). As discussed above,

Plaintiff could demonstrate no significant limitations in his adaptive functioningt fatia

impacts the weight given to his 1Q scor&eeChunn v. Barnhart, 397 F.3d 667, 672 (@r.

2005) (“An ALJ may reject 1Q sces that are inconsistent with a claimant’s daily activities and

behavior.”);seealsoJohnson v. Barnhart, 390 F.3d 1067, 1071Q&. 2004) (“While an IQ test

is helpful in determining whether an applicant has a mental impairment, it is notythe on
evidence that may be examined. Other information which indicates an individu#tys tabi
function can be used to discredit the results of the IQ feglaintiff's single score, only
marginally within the 6670 range, from an outdated IQ test, is sufficient to meet the first
prong of Listing 12.05C where it is inconsistent with Plaintiff’'s adaptivetfaning abilities.
SeeClark v. Apfel, 141 F.3d 1253, 1255 (&ir. 1998) (“An ALJ may reject IQ scores if they
are inconsistent with the resttbie record.”).

As a final matter, the Court notes that the ALJ’s discussion of Plaintiff's alleged
cognitive impairment comes at step four of the sequential analysis, as oppdsedhoes.(Tr.
19) The Court is convincetdpwever, that this is a metarguable deficiency in opinion-
writing,” which does not affect thealidity of the ALJ’sultimatedecision, because the analysis

that the ALJ undertook in step four is the same analysis that would have been undegten at

6 Where multiple scores are given within an IQ-testich as a test resulting in verbal, performance, and full

scale 1Qs—the Commissioneuses the lowest scorePhillips v. Colvin 721 F.3d 623, 630 {8Cir. 2013).
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three. Furthermore, it is clear that, for the reasons stated above, Plaintiff doesetdhm

standards for disability under Listing 12.058eeStrongson v. Barnhart, 361 F.3d 1066, 1072

(8" Cir. 2004) (quoting Brown v. Chater, 87 F.3d 963, 9656Q8&. 1996) (“We will not set aside

an administrative finding based on an ‘arguable deficiency in opinion-writing techmvbee’ it

is unlikely it affected the outconi® While the Court recognizes that the ALJ should have
explicitly discussed the 1@nd adaptive functioningvidence in the context of a step three
analysisthe Court may look to the entirety of the ALJ’s decision to determine if he properly
considered Plaintiff's allegations of mental impairment under Listing 12. @&€Wiese v.
Astrue 552 F.3d 728, 733-34‘?&:ir. 2009) (explaining that a court may look to the entirety of
the ALJ’s decision to determine if the ALJ properly considered the aisngaim). When
viewed in its entirety, it is clear that the ALJ’s decision considered anda@jetaintiff's
allegations that he suffered from intellectual impairmérithus, this “arguable deficiency” in
opinionwriting is harmless error hefeThe outcome of this matter would not change.

C. Medical Evidence Supporting the RFC

Plaintiff's second argument is that the ALJ did not support his RFC determination wit
sufficient medical evidence, in violation of Singh v. Apfel, 222 F.3d 4338368 2000) and
Lauer v. Apfe] 245 F.3d 700 (8Cir. 2001). The Commissioner argues thaficient medical

evidence supports the RFC. (ECF No. 17 at 9)

Seee.qg, Tr. 19(“The undersigned has considered the contention of the claimant’s meptasethat the
claimant has an IQ of 70 or below and that this ‘would render [the citfiinaapable of engaging in sustained,
substantial, gainful activity....[t{jhe undersigneddinthat the claimant has no intellectual deficit that would impact
more than minimally on his ability to engage in a wide range of work.”)

8 As another alternative ground, this Court notes that it is Plaintiffddsuto prove he is disable@aker v.
Sec'y of Health and Human Sery855 F.2d 552, 555 {&Cir. 1992). Itis also Plaintiff's burden to prove that he
meets all the elements of a Listingohnson v. Barnhar890 F.3d 1067, 1070{&ir. 2004) (“The burden of proof
is on the plaintiff toestablish that his or her impairment meets or equals a listing.”). &oedsons stated in this
opinion,Plaintiff has not carried the burden of proof that he meets gig4t05C.
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“RFC is defined as the most a claimant can do despite his or her physical or mental
limitations.” Martise, 641 F.3cat 923 (internal quotations omitted). “The ALJ bears the
primary responsibility for determining a claimant’'s RFC and because R&k@éslical question,
some medical evidence must support the determination of the claimant’s RFC . evdigotve
burden of persuasion to prove disability and demonstrate RFC remains on the clalthant.”

Plaintiff citesSinghandLauerfor the proposition that an RFC finding is a medical

determination, and that the RFC must be based on asteasiedical evidence. S&ingh 22
F.3d at 451 (“[Plaintiff's RFC] is a medical questionl’guer, 245 F.3d at 704 (“[S]Jome
medical evidence must support the determination of [Plaintiff's] RFC.”). paewed below,
the ALJ did in fact adduce sufficient medical evidence to fashidRRC?

First, as it relates to Plaintiff's physical impairmenie ALJ reviewed and cited
numerous medical records from Plaintiff's emergency rewms. (Tr. 16:18) The ALJ noted
that test results from these visitere uniformlynormal. This led the ALJ to conclude that there
were no material functional limitations resulting from Plaintiff's severe impairnfent o
costochondriti&’ or fromany other identifiable physical sourcBecause there is no substantial
evidence in the recd to support more restrictive exertional limitations, the ALJ’s finding that
Plaintiff can perform medium work is supported by substantial evidence.

Second, the ALJ properly used noredical evidence in accordance with the regulations
See?20 C.F.R. 8§ 416.945(a)(3) (noting that the Commissioner will assess RFC “based on all of
the relevant medical and other evidence”). For example, thedisidered the old school

records, Plaintiff’'s testimony concerning his difficulties in social interastiand thenedical

° As noted earlier, the ALJ found that Plaintiff had the RFC to perfoedium work as defined in 20 CFR
416.967(c), with a neexertional limitation that his work not involve more than occasionalaotien with the
public. (Tr. 14)

10 Costochondritis is an inflammation of the cartilage connecting a rib to tmaister
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records to find that Plaintiff should only occasionally work with the public. The ALJ pyoper
reviewed, analyzed, and incorporated several non-medical sources into his conclugieys as
were relevant. These sources constitute substantiareadsupporting the RFC conclusion
regarding norexertional limitations

Finally, the Court notes that even where an ALJ has, in fact, failed to developdhd re
that failure itself is not sufficient to warrant remand. In order to remaralbe®f an

inadequately developed record, Plaintiff must demonstrate both: (1) failure to déselop t

record; and (2) unfairness or prejudice from that faildtaley v. Massanarl58 F.3d 742, 749-
50 (8" Cir. 2001).

In this case, even if the Court were to assume that the ALJ failed to develepdtd r
Plaintiff has demonstrated no unfairness or prejudides is becaussubstantial evidence
supports a conclusion that Plaintiff's intellectual impairment does not nmstetd_1L2.05C.

Indeed, the ALJ found that Plaintiff continued to work “off the books,” even though he claimed
to be completely disabled. Substantial evidence supports that finding. Plaintiff werted a
concrete finisher, continued to drink to excess, and engaged in a bar room allajuiring a

time he claimed to be unable to engage in gainful activity. Thus,avalid claim that the ALJ
failed to adequately develop the record in this case would amount to no more than hararless er
because Plaintiff cannot show any unfairness or prejudice. Substantial evsd@ports the

ALJ’s decision that Plaintiff is natisabled.

V. Conclusion

For all of the foregoing reasons, Plaintiff's arguments that the ALJ ereaghavailing.

The ALJ thoroughly evaluated the evidence in this case, and gave Plaintiff adftéiahearing.

The ALJ’s conclusions in this mattereasupported by substantial evidence.
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Accordingly,

IT IS HEREBY ORDERED that the decision of the Administrative Law Judge in this
matter be AFFIRMED.

A separate Judgment shall be entered this day.

/s/ John M. Bodenhausen
JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated thisl4" day ofDecember2015
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