
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
REV. XI U HUI  “JOSEPH”  JI ANG, )  
 )  
               Plaint iff,  )  
 )  
          vs. )   Case No. 4: 15-CV-1008 (CEJ)  
 )  
TONYA LEVETTE PORTER, et  al.,  )  
 )  
               Defendants. )  
 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on the m ot ion of defendants Tonya Levet te 

Porter, Jaim ie Pit ter le, and the City of St . Louis to dism iss the com plaint  for failure 

to state a claim  pursuant  to Fed. R. Civ. P. 12(b) (6) .  Plaint iff has responded in 

opposit ion, and the issues are fully br iefed.   

I . Background 

 Plaint iff Reverend Xiu Hui “ Joseph”  Jiang is a Chinese-born ordained Catholic 

pr iest  in the Archdiocese of St . Louis.  Jiang asserts that  defendants A.M. and N.M. 

falsely accused him  of sexually abusing their  m inor son for the purpose of m onetary 

gain.  Jiang also asserts that  defendants Jaim ie D. Pit ter le and Tonya Levet te 

Porter, officers of the St . Louis Met ropolitan Police Departm ent , conducted an 

inadequate invest igat ion of the abuse allegat ions and targeted plaint iff for 

prosecut ion because of his religion and ethnicity.  He alleges that  defendant  City of 

St . Louis failed to properly t rain the officers and that  the officers’ conduct  was the 

result  of the city ’s unconst itut ional policies and pract ices.  Jiang further asserts that  

defendants Survivors Network of Those Abused by Priests, it s execut ive director  

David Clohessy, and its registered agent  in Missouri Barbara Dorr is ( the “SNAP 
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defendants” )  led a public sm ear cam paign against  him  which included m aking false 

accusat ions of child m olestat ion in the m edia.  The cr im inal case against  Jiang 

rem ained pending in state court  from  April 17, 2014 unt il June 17, 2015, when it  

was voluntarily dism issed short ly before t r ial.     

 The fifteen-count  com plaint  consists of the following claim s:   religious 

discr im inat ion, select ive enforcem ent  and prosecut ion based on religion, race and 

nat ional or igin, and conduct  shocking the conscience, all in violat ion of 42 U.S.C. § 

1983, against  defendants Porter and Pit terle (Counts I –VI ) ;  conspiracy to violate 

civ il r ights, in violat ion of 42 U.S.C. § 1985, against  defendants except  the City of 

St . Louis (Count  VI I ) ;  willful, m alicious and reckless official acts in violat ion of 

Missouri law against  defendants Porter and Pit ter le (VI I I ) ;  vicarious liabilit y and 

Monell claim s for unconst itut ional policy and pract ice and failure to t rain and 

supervise against  defendant  City of St . Louis (Counts I X–XI ) ;  abuse of process 

against  defendants Porter, Pit ter le, A.M. and N.M. (Count  XI I ) ;  intent ional inflict ion 

of em ot ional dist ress against  all defendants except  the City of St . Louis (Count  

XI I I ) ;  and defam at ion against  A.M., N.M., and the SNAP defendants (Counts XI V–

XV) .   Plaint iff seeks m onetary and injunct ive relief.  

I I .    Legal Standard 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint .  Fed. R. Civ. P. 12(b) (6) .  The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”   Bell At lant ic Corp. v. 

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 

506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 
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12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) .  The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim .  Scheuer, 416 U.S. at  236.  A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on it s face.”   Twom bly, 550 

U.S. at  570;  see id. at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson, 355 U.S. 41, 45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal, 556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly applies to all civil act ions) .  “Factual allegat ions m ust  be enough to 

raise a r ight  to relief above the speculat ive level.”   Twom bly, 550 U.S. at  555. 

I I . Discussion  

A. Qualified I m m unity 

 Defendants Porter and Pit ter le first  contend that  plaint iff’s claim s against  

them  in Counts I  to VI  should be dism issed, because they were shielded by 

qualified im m unity at  all t im es relevant  to this act ion.  “ [ Q] ualified im m unity 

protects governm ent  officials ‘from  liabilit y for civil dam ages insofar as their  

conduct  does not  violate clearly established statutory or const itut ional r ights of 

which a reasonable person would have known.”   Pearson v. Callahan, 555 U.S. 223, 

231 (2009)  (quot ing Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) ) .  Dism issal on 

the basis of qualified im m unity “ is inappropriate unless it  appears beyond doubt  

[ that  the plaint iff]  can prove no set  of facts in support  of [ his]  const itut ional claim s 

which would ent it le [ him ]  to relief.”   Cent ral Air lines, I nc. v. United States, 138 F.3d 
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333, 334 (8th Cir. 1998)  ( internal quotat ions om it ted) ;  see also Weaver v. Clarke, 

45 F.3d 1253, 1255 (8th Cir. 1995)  (stat ing that  qualified im m unity “will be upheld 

on a 12(b) (6)  m ot ion only when the im m unity is established on the face of the 

com plaint ” ) . 

 To overcom e defendants’ qualified im m unity claim s, plaint iff m ust  show that :  

“ (1)  the facts, viewed in the light  m ost  favorable to the [ him ] , dem onst rate the 

deprivat ion of a const itut ional r ight ;  and (2)  the r ight  was clearly established at  the 

t im e of the deprivat ion.”   Baribeau v. City of Minneapolis, 596 F.3d 465, 474 (8th 

Cir. 2010)  ( internal quotat ions om it ted) .  “The relevant , disposit ive inquiry in 

determ ining whether a r ight  is clearly established is whether it  would be clear to a 

reasonable officer that  his conduct  was unlawful in the situat ion he confronted.”   

Colem an v. Parkm an, 349 F.3d 534, 538 (8th Cir. 2003)  (quot ing Saucier v. Katz, 

533 U.S. 194, 202 (2001) ) .  Courts are allowed “ to exercise their sound discret ion 

in deciding which of the two prongs of the qualified im m unity analysis should be 

addressed first  in light  of the circum stances in the part icular case at  hand.”   

Pearson, 555 U.S. at  236. 

 I n Counts I  through V, plaint iff asserts claim s of discr im inat ion in violat ion of 

the Equal Protect ion Clause of the Fourteenth Am endm ent  and the Free Exercise 

Clause of the First  Am endm ent .  I n Count  VI ,  plaint iff asserts a Fourteenth 

Am endm ent  substant ive due process claim .  The gravam en of plaint iff’s equal 

protect ion claim s is that  the police defendants t reated him  less favorably in their  

invest igat ion and prosecut ion because of his religion, his status as an ordained 

m inister, and his race or nat ional or igin.  Plaint iff’s substant ive due process claim  is 

based on the allegat ion that  the police defendants’ pursued the cr im inal prosecut ion 
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against  him , even though they had evidence that  the accusat ion of sexual abuse 

was false and they knew that  plaint iff had passed a polygraph test .     

 Defendants contend that  the com plaint  describes the conduct  of object ively 

reasonable police officers responding to and invest igat ing allegat ions of child sexual 

abuse.  Also, defendants assert  that  plaint iff has not  alleged that  the failure to offer  

or act  upon a polygraph exam inat ion violated his clearly established const itut ional 

r ights. 

 Prosecutorial discret ion m ay not  be “deliberately based upon an unjust ifiable 

standard such as race, religion, or other arbit rary classificat ion, including the 

exercise of protected statutory and const itut ional r ights.”   Wayte v. United States, 

470 U.S. 598, 608 (1985)  ( internal quotat ions and citat ions om it ted) .   Select ive 

prosecut ion and select ive enforcem ent  claim s are judged according to ordinary 

equal protect ion standards.  I d.  These claim s require a plaint iff to show both a 

discr im inatory effect  and that  the state actors were m ot ivated by a discr im inatory 

purpose.  I d. at  608–09;  see also United States v. Arm st rong, 517 U.S. 456, 465 

(1996) .  To establish a discr im inatory effect , a plaint iff m ust  show that  sim ilar ly 

situated individuals were not  prosecuted.  Arm st rong, 517 U.S. at  465.  

Discr im inatory purpose “ im plies that  the decisionm aker selected or reaffirm ed a 

part icular course of act ion at  least  in part  because of, not  m erely in spite of, it s 

adverse effects upon an ident ifiable group.”   Wayte, 470 U.S. at  610 ( internal 

quotat ions om it ted) .  

 According to the com plaint , defendants Porter and Pit ter le conducted only a 

m inim al invest igat ion of the abuse accusat ions.  Had they conducted a m ore 

thorough invest igat ion, they would have learned that  the m inor child had m ade 
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unfounded claim s of sexual abuse in the past  and that  he was m entally and 

em ot ionally t roubled;  that  defendants A.M. and N.M. had a history of m aking 

unfounded allegat ions against  the Catholic Church for financial gain;  and that  there 

were circum stances that  m ade it  im possible for plaint iff to have com m it ted the 

abuse as alleged.  I t  is further alleged that  none of the child’s accusat ions could be 

substant iated and that  the child m ade the accusat ions only after they were 

suggested to him  by his father.    

 Addit ionally, the com plaint  asserts that  the police defendants ordinarily 

conduct  m ore substant ial and thorough invest igat ions before arrest ing and charging 

suspects in cases involving allegat ions of sexual abuse against  children.  The 

com plaint  alleges that  the police defendants targeted plaint iff for select ive 

prosecut ion because of discr im inatory animus toward plaint iff’s religion, race and 

nat ional or igin, as a Catholic pr iest  and Chinese nat ional.  Moreover, the com plaint  

explains that  the police defendants and the City of St . Louis had a general policy 

and pract ice of perm it t ing cr im inal defendants who m aintain their  innocence to take 

polygraph exam inat ions and then dropping charges against  that  defendant  if he or 

she passes the polygraph exam inat ion.  However, the police defendants deviated 

from  this policy when they refused to perm it  plaint iff to take a polygraph 

exam inat ion to rebut  the allegat ions against  him  and when they refused to dism iss 

the charges against  plaint iff after he passed a polygraph exam inat ion.  I d. at  ¶ 63–

68, 70–72, 73(d)–(e) . 

 On the basis of these allegat ions, accepted as t rue for purposes of the instant  

m ot ion, the com plaint  alleges facts that  sufficient ly support  plaint iff’s claim  that  he 

was t reated less favorably than sim ilar ly situated individuals and that  he was 
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targeted for prosecut ion because of his religion, race and nat ional or igin, in 

violat ion of plaint iff’s clearly established r ights under the Equal Protect ion Clause.  

Counts I  to V will not  be dism issed on the basis of qualified im m unity at  this stage 

in the lit igat ion.  See Cent ral Air lines, I nc., 138 F.3d at  334;  Weaver, 45 F.3d at  

1255. 

 With respect  to Count  VI , “ [ t ] o establish a violat ion of substant ive due 

process r ights by an execut ive official, a plaint iff m ust  show (1)  that  the official 

violated one or m ore fundam ental const itut ional r ights, and (2)  that  the conduct  of 

the execut ive official was shocking to the contem porary conscience.”   Flowers v. 

City of Minneapolis,  Minn., 478 F.3d 869, 873 (8th Cir. 2007)  ( internal quotat ions 

om it ted) .  “When governm ent  officials engage in conscious-shocking, egregious 

behavior that  is clearly outside the scope of their  discret ionary author it y, they are 

not  ent it led to qualif ied im m unity under sect ion 1983.”   Moran v. Clark, 359 F.3d 

1058, 1060 (8th Cir. 2004)  ( finding that  defendant  law enforcem ent  officers were 

not  ent it led to qualified im m unity protect ion when they knew or should have known 

it  was a violat ion of plaint iff’s substant ive due process r ights to conspire to 

m anufacture evidence and wrongfully prosecute an innocent  person) ;  see also 

Devereaux v. Abbey, 263 F.3d 1070, 1074–76 (9th Cir. 2001)  (holding that  one 

way for the plaint iff to assert  a clearly established const itut ional due process r ight  

in a deliberate- fabricat ion-of-evidence claim  would be to point  to evidence 

support ing the proposit ion that  defendants cont inued their  invest igat ion of plaint iff 

despite the fact  that  they knew or should have knew he was innocent ) .  

 Here, the com plaint  alleges that  defendants Porter and Pit ter le relent lessly 

pursued a cr im inal prosecut ion against  plaint iff on the basis of his religion, race, 
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and nat ional or igin even though they knew or should have known he was innocent  

after further invest igat ion and witness interviews.  I d. at  ¶¶ 59–62, 73(b) , 120–26.  

Accepted as t rue for purposes of a m ot ion to dism iss, these allegat ions set  forth a 

clearly established violat ion of plaint iff’s const itut ional substant ive due process 

r ights.  At  this stage in the proceedings, dism issal of Count  VI  is inappropriate on 

the basis of qualified im m unity.  See Cent ral Air lines, I nc., 138 F.3d at  334;  

Weaver, 45 F.3d at  1255. 

B. Officia l I m m unity 

 Defendants Porter and Pit ter le next  contend that  plaint iff’s claim s in Counts 

VI I I ,  XI I , and XI I I  should be dism issed on the basis of official im m unity.  I n these 

counts, plaint iff asserts state law claim s of willful, m alicious and reckless official 

acts, abuse of process, and intent ional inflict ion of em ot ional dist ress. 

 “Under Missouri law, the doct r ine of official im m unity protects public officials 

from  civil liabilit y for injur ies ar ising out  of their  discret ionary acts or om issions 

perform ed in the exercise of their  official dut ies.”   McLean v. Gordon, 548 F.3d 613, 

617 (8th Cir. 2008)  (quot ing Jam es ex rel.  Jam es v. Fr iend, 458 F.3d 726, 731 (8th 

Cir. 2006) ) .  “Official im m unity does not , however, shield officials for liabilit y ar ising 

from  their  negligent  perform ance of m inister ial acts or funct ions.”   I d.  

Discret ionary acts require “ the exercise of reason in the adapt ion of m eans to an 

end and discret ion in determ ining how or whether an act  should be done or 

pursued.”   Rust ici v. Weidem eyer, 673 S.W.2d 762, 769 (Mo. banc 1984)  (quot ing 

Jackson v. Wilson, 581 S.W.3d 39, 43 (Mo. Ct . App. 1979) ) .  A m inister ial act  is 

one “of a cler ical nature which a public officer is required to perform  upon a given 

state of facts, in a prescribed m anner, in obedience to the m andate of legal 
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authorit y, without  regard to his own judgm ent  or opinion concerning the propriety 

of the act  to be perform ed.”   I d.  Plaint iff concedes that  the invest igat ion of a cr im e 

and the decision to arrest  a suspect  const itute discret ionary acts for purposes of 

Missour i’s official- im m unity doct r ine.  Reasonover v. St . Louis Cnty., Mo., 447 F.3d 

569, 585 (8th Cir. 2006) . 

 However, “official im m unity is a qualified im m unity and does not  apply to 

those discret ionary acts done in bad faith or with m alice.”   Davis v. Bd. of Educ., 

963 S.W.2d 679, 688 (Mo. Ct . App. 1998) ;  see also State ex rel.  Twiehaus v. Adolf, 

706 S.W.2d 443, 446 (Mo. banc 1986) .  Bad faith or m alice in this context  

ordinarily contains a requirem ent  of actual intent  to cause injury.  Twiehaus, 706 

S.W.2d at  447.  A defendant  acts with m alice by wantonly doing that  which a 

person of reasonable intelligence would know to be cont rary to his or her duty and 

which the defendant  intends to be prejudicial or injur ious to another.  I d. (quot ing 

Grad v. Kaasa, 312 S.E.2d 888, 890 (N.C. 1984) ) .  Bad faith “ im ports a dishonest  

purpose, m oral obliquity, conscious wrongdoing, breach of a known duty through 

som e ulter ior m ot ive or ill will partaking of the nature of fraud.”   I d. (quot ing 

Catalina v. Crawford, 483 N.E.2d 486, 490 (Ohio Ct . App. 1984) ) .  Pursuant  to Rule 

9(b)  of the Federal Rules of Civil Procedure, “ [ m ] alice, intent , knowledge, and other 

condit ions of a person’s m ind m ay be alleged generally.”   Fed. R. Civ. P. 9(b) . 

 The com plaint  expressly alleges that  defendants Porter and Pit ter le acted 

with m alice, in bad faith, and with the intent  to harm  plaint iff.   Also, the com plaint  

asserts num erous factual allegat ions which support  the inference that  the police 

defendants acted with the requisite bad faith, m alice, and actual intent  to disqualify 

them  for official im m unity.  See Com plaint  at  ¶ 60 (assert ing that  the police 
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defendants m aintained a baseless prosecut ion of plaint iff on the basis of religious 

anim us long after further invest igat ion dem onst rated that  he was innocent ) ;  ¶¶ 58, 

69–73, 92, 97, 109 (claim ing that  the police defendants intent ionally deviated from  

invest igat ive and prosecutor ial policies in their  t reatm ent  of plaint iff in com parison 

to sim ilar situated defendants) ;  ¶ 39 (assert ing that  defendant  Pit ter le engaged in 

leading interview techniques to elicit  an allegat ion from  m inor of a part icular form  

of sexual abuse) .  Accept ing these allegat ions as t rue for purposes of this m ot ion to 

dism iss, the Court  finds that  defendants Porter and Pit ter le are not  ent it led to 

official im m unity for the claim s in Counts VI I I ,  XI I , and XI I I .  

C. Vicarious Liability 

 Defendant  City of St .  Louis argues that  plaint iff’s claim  against  it  in Count  I X 

should be dism issed because the police defendants are not  liable on the underlying 

substant ive claim s and because the City cannot  be held liable under the doct r ine of 

respondeat  superior .   Defendant  prem ises its argum ents for dism issal of Count  I X 

on the presum pt ion that  the com plaint  alleges that  the City is vicariously liable for 

the police defendants’ unconst itut ional acts pursuant  to § 1983.  However, in 

response to the instant  m ot ion, plaint iff asserts that  Count  I X alleges t radit ional 

com m on law vicarious liabilit y for the police defendants’ violat ions of state law, not  

federal law.  Because the defendants have not  challenged the underlying m erits of 

the state law claim s against  Porter and Pit ter le, the City’s argum ents for dism issal 

of plaint iff’s vicarious liabilit y claim  do not  have m erit . 

 Rather, the only at tack m ade on the underlying state law claim s was the 

invocat ion of official im m unity, which, as explained above, is inapplicable at  this 

stage in the proceedings.  Nonetheless, even if the police defendants were ent it led 
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to official im m unity on the state law claim s brought  against  them , the City could 

st ill be liable for the act ions of the police officers.  I n Southers v. City of 

Farm ington, the Missouri Suprem e Court  explained:  

A finding that  a public em ployee is ent it led to official im m unity does 
not  preclude a finding that  he or she com m it ted a negligent  act—
because official im m unity does not  deny the existence of the tort  of 
negligence, but  instead provides that  an officer will not  be liable for 
dam ages caused by his negligence.  Because the defense of official 
im m unity is personal to a public employee, it  cannot  extend to protect  
his em ploying governm ent  ent ity sued under the doct r ine of 
respondeat  superior .   A governm ent  em ployer m ay st ill be liable for 
the act ions of its em ployee even if the em ployee is ent it led to official 
im m unity because the doct r ine protects the em ployee from  liabilit y,  
but  it  does not  erase the existence of the underlying “ tort ious conduct ”  
for which the governm ent  em ployer can be derivat ively liable. 
 

263 S.W.3d 603, 611 (Mo. banc 2008)  ( internal citat ions om it ted) .  The City’s 

argum ents regarding the underlying substant ive claim s and respondeat  superior  

thus do not  present  a basis for the dism issal of Count  I X. 

 However, the City also argues that  plaint iff’s state law cause of act ion against  

it  in Count  I X is barred by sovereign im m unity, because plaint iff has failed to plead 

the existence of any except ion to this doct r ine of im m unity.  Mo. Rev. Stat . § 

537.600.  The claim  of vicarious liabilit y in Count  I X is the sole state law cause of 

act ion brought  against  the City.  “Sovereign im m unity is a j udicial doct r ine that  

precludes br inging suit  against  the governm ent  without  its consent .”   State ex rel.  

Div. of Motor Carr ier & R.R. Safety v. Russell,  91 S.W.3d 612, 615 (Mo. banc 

2002) .  “ I t  bars holding the governm ent  or its polit ical subdivisions liable for the 

torts of it s officers or agents unless such im m unity is expressly waived.”   I d.  

Sect ion 537.600.1 of the Missouri Revised Statutes waives sovereign im m unity for 

injur ies result ing from  the operat ion of m otor vehicles and the condit ion of an 

ent ity’s property.  Addit ionally, sect ion 537.610.1 provides that  sovereign im m unity 
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can be waived through a governm ent  ent ity’s purchase of liabilit y insurance for tort  

claim s.  Mo. Rev. Stat . § 537.610.1. 

 To penet rate a claim  of im m unity under sect ion 537.610.1, the plaint iff bears 

the burden of proving the existence of an insurance policy and that  the term s of the 

policy cover the plaint iff ’s claim s.  Topps v. City of Count ry Club Hills, 272 S.W.3d 

409, 415 (Mo. Ct . App. 2008) .  Because the liabilit y of a public ent ity for torts is the 

except ion to the general rule of sovereign im m unity, a plaint iff m ust  specifically 

plead facts dem onst rat ing that  the claim  is within an except ion to sovereign 

im m unity.  Epps v. City of Pine Lawn, 353 F.3d 588, 594 (8th Cir. 2003) .  Statutory 

provisions waiving sovereign im m unity are to be narrowly const rued.  Woods v. 

Kelly, 948 S.W.2d 634, 637 (Mo. Ct . App. 1997) .  The com plaint  does not  allege 

any of the except ions to sovereign im m unity.  As such, plaint iff’s vicarious liabilit y 

claim  against  the City of St . Louis in Count  I X will be dism issed for the failure to 

plead any except ion to sovereign im m unity. 

D. Monell Claim s 

 I n Counts X and XI , plaint iff seeks to hold the City liable for it s own unlawful 

conduct  under § 1983.  I n Count  X, the com plaint  alleges that  the City m aintained 

an unconst itut ional policy and pract ice in violat ion of 42 U.S.C. § 1983.  Sect ion 

1983 liabilit y for a const itut ional violat ion m ay at tach to a m unicipality if the 

violat ion resulted from  (1)  an “official m unicipal policy,”  (2)  an unofficial “ custom ,”  

or (3)  a deliberately indifferent  failure to t rain or supervise.  Atkinson v. City of 

Mountain View, Mo., 709 F.3d 1201, 1214 (8th Cir.  2013)  (cit ing Monell v. Dep’t  of 

Soc. Servs. of New York, 436 U.S. 658, 690–91 (1978)  and City of Canton, Ohio v. 

Harr is, 489 U.S. 378, 388 (1989) ) .  
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 “Official m unicipal policy includes the decisions of a governm ent ’s lawm akers, 

the acts of its policym aking officials, and pract ices so persistent  and widespread as 

to pract ically have the force of law.”   Connick v. Thom pson, 131 S. Ct . 1350, 1359 

(U.S. 2011) ;  see Met t ler v. Whit ledge, 165 F.3d 1197, 1204 (8th Cir. 1999)  (stat ing 

that  in the context  of m unicipal liabilit y under § 1983, “a ‘policy’ is an official policy, 

a deliberate choice of a guiding pr inciple or procedure m ade by the m unicipal 

official who has final authorit y regarding such m at ters” ) .  

 Alternat ively, an unofficial “ custom ”  is dem onst rated by:   

(1)  The existence of a cont inuing, widespread, persistent  pat tern of 
unconst itut ional m isconduct  by the governm ental ent ity’s 
em ployees;  
 

(2)  Deliberate indifference to or tacit  author izat ion of such conduct  
by the governm ental ent ity’s policym aking officials after not ice 
to the officials of that  m isconduct ;  and 

 
(3)  The plaint iff’s injury by acts pursuant  to the governm ental 

ent ity’s custom , i.e. ,  proof that  the custom  was the m oving 
force behind the const itut ional violat ion. 

 
Ware v. Jackson Cnty., Mo., 150 F.3d 873, 880 (8th Cir. 1998)  ( internal citat ions 

and quotat ions om it ted) .  “This standard serves to prevent  m unicipal evasion of 

liabilit y through im proper delegat ion of policy responsibilit y or acquiescence in 

pervasive const itut ional violat ions by [ governm ental]  em ployees.”   McGautha v. 

Jackson Cnty., Mo., Collect ions Dep’t ,  36 F.3d 53, 56–57 (8th Cir . 1994) . 

 Here, the com plaint  does not  sufficient ly allege the existence of an official 

unconst itut ional policy or an unofficial custom .  The m ost -detailed allegat ion in the 

com plaint  regarding any policy or custom  sim ply states that  “ in launching and 

m aintain the baseless prosecut ion”  of plaint iff,  the police defendants “acted in 

collusion with, with the approval of, and/ or pursuant  to decisions m ade by 
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supervisors within the St . Louis Met ropolitan Police Departm ent  and/ or others in 

posit ions of policy-m aking responsibilit y and authorit y in the City of St . Louis.”   

Com pl. ¶ 61.  The rem aining allegat ions relevant  to Count  X are m ere legal 

conclusions.  I d. at  ¶¶ 142–45. 

 While a plaint iff need not  specifically plead or ident ify an unconst itut ional 

policy or custom  to survive a m ot ion to dism iss, at  the very least , a plaint iff m ust  

allege facts which would support  the existence of an unconst itut ional policy or 

custom .  See Crum pley-Pat terson v. Tr init y Lutheran Hosp., 388 F.3d 588, 591 (8th 

Cir. 2004) .  A plaint iff’s failure to include “any ‘allegat ions, reference, or language 

by which one could begin to draw an inference that  the conduct  com plained of . .  .  

resulted from  an unconst itut ional policy or custom ’ renders the com plaint  deficient .”   

I d. (quot ing Doe v. Sch. Dist . of Norfolk, 340 F.3d 605, 614 (8th Cir. 2003) ) ;  see 

also I qbal,  556 U.S. at  678 ( “A claim  has facial plausibilit y when the plaint iff pleads 

factual content  that  allows the court  to draw the reasonable inference that  the 

defendant  is liable for the m isconduct  alleged.” ) .  Because the com plaint  does not  

include any allegat ions or references by which the Court  can reasonably infer that  

the conduct  com plained of resulted from  an unconst itut ional policy or custom , 

Count  X will be dism issed for failure to state a claim . 

 I n Count  XI , plaint iff alleges that  the City failed to adequately t rain and 

supervise the police defendants in violat ion of 42 U.S.C. § 1983.  The Suprem e 

Court  has held that  “ [ i] n lim ited circum stances, a local governm ent ’s decision not  to 

t rain certain em ployees about  their  legal duty to avoid violat ing cit izens’ r ights m ay 

r ise to the level of an official governm ent  policy for purposes of § 1983.”   Connick , 

131 S. Ct . at  1359.  However, “ [ a]  m unicipality ’s culpabilit y for a deprivat ion of 
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r ights is at  its m ost  tenuous where a claim  turns on a failure to t rain.”   I d.  “ [ T] he 

inadequacy of police t raining m ay serve as the basis for § 1983 liabilit y only where 

the failure to t rain am ounts to deliberate indifference to the r ights of persons with 

whom  the police com e into contact .”   City of Canton, 489 U.S. at  388. 

 “ ‘[ D] eliberate indifference’ is a st r ingent  standard of fault , requir ing proof 

that  a m unicipal actor disregarded a known or obvious consequence of his act ion.”   

Connick, 131 S. Ct . at  1360 (quot ing Board of Cnty. Com m ’rs of Bryan Cnty., Okla.  

v. Brown, 520 U.S. 397, 410 (1997) ) .  Thus, “when city policym akers are on actual 

or const ruct ive not ice that  a part icular om ission in their  t raining program  causes 

city em ployees to violate cit izens’ const itut ional r ights, the cit y m ay be deem ed 

deliberately indifferent  if the policym akers choose to retain that  program .”   I d.  “A 

pat tern of sim ilar const itut ional violat ions by unt rained em ployees is ‘ordinarily 

necessary’ to dem onst rate deliberate indifference for purposes of failure to t rain.”   

I d. (quot ing Brown, 520 U.S. at  409) ;  see City of Canton, 489 U.S. at  390–91 

( “That  a part icular officer m ay be unsat isfactor ily t rained will not  alone suffice to 

fasten liabilit y on the city, for  the officer’s shortcom ings m ay have resulted from  

factors other than a faulty t raining program .” ) . 

 Under § 1983, “a claim  for failure to supervise requires the sam e analysis as 

a claim  for failure to t rain.”   Atkinson, 709 F.3d at  1216 (quot ing Robinet te v. 

Jones, 476 F.3d 585, 591 (8th Cir. 2007) ) .  Neither claim  can succeed without  

evidence that  the m unicipality “ [ r ] eceived not ice of a pat tern of unconst itut ional 

acts com m it ted by [ it s em ployees] .”   Parr ish v. Ball,  594 F.3d 993, 1002 (8th Cir.  

2010) .  As such, a failure to supervise claim  also m ay be m aintained only if a 

defendant  dem onst rated deliberate indifference or tacit  authorizat ion of the 
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offensive acts.  Liebe v. Norton, 157 F.3d 574, 579 (8th Cir. 1998)  (quot ing White 

v. Holm es, 21 F.3d 277, 280 (8th Cir. 1994) ) .  

 Plaint iff has not  alleged facts sufficient  to support  a showing of deliberate 

indifference for the failure to supervise or t rain.  The com plaint  m erely asserts that  

the City of St . Louis failed to adequately t rain and supervise the police defendants 

regarding im perm issible discr im inat ion and retaliat ion on the basis of race or 

religion and proper procedures relat ing to invest igat ion and arrest , but  does not  

provide factual allegat ions to support  these assert ions apart  from  the allegat ions of 

the police defendants’ unconst itut ional acts.  Com pl. ¶¶ 147–48.  The com plaint  

sim ply states that  the City’s failure to t rain and supervise the police defendants 

“ reflected the City of St . Louis’s deliberate indifference . .  .  toward the 

const itut ional r ights of persons”  with whom  the police defendants would com e into 

contact , without  factual allegat ions to dem onst rate the City adopted deficient  or 

supervision or t raining pract ices or had actual or const ruct ive not ice of a pat tern of 

unconst itut ional acts com m it ted by its police officers.  I d. at  ¶ 150;  see Atkinson, 

709 F.3d at  1217 ( “Absent  som e form  of not ice, the city cannot  be deliberately 

indifferent  to the r isk that  it s t raining or supervision of [ it s em ployees]  would result  

in ‘a violat ion of a part icular const itut ional or statutory r ight . ’” )  (quot ing Brown, 520 

U.S. at  411) .  I n the absence of factual allegat ions to support  plaint iff ’s legal 

conclusions, there is no basis to hold the City of St . Louis liable under § 1983.  As a 

result , plaint iff ’s claim  in Count  XI  will also be dism issed for failure to state a claim . 

E. Conspiracy to Violate Civil Rights 

 I n Count  VI I , plaint iff alleges that  defendants Porter and Pit ter le conspired 

with the other defendants to violate plaint iff’s civil r ights pursuant  to 42 U.S.C. § 
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1985.  To prove a civ il r ights conspiracy under § 1985(3) , plaint iff m ust  prove:   

“ (1)  the defendants conspired, (2)  with the intent  to deprive [ him ] , either direct ly 

or indirect ly, of equal protect ion of the laws, or equal pr ivileges and im m unit ies 

under the laws, (3)  an act  in furtherance of the conspiracy, and (4)  that  [ he]  or 

[ his]  property [ was]  injured, or [ he was]  deprived of exercising any r ight  or 

pr ivilege of a cit izen of the United States.”   Barstad v. Murray Cnty., 420 F.3d 880, 

887 (8th Cir. 2005) .  Defendants Porter and Pit ter le contend that  the com plaint  is 

devoid of any part icular or specifically dem onst rable m aterial fact  that  they did 

anything in agreem ent  with the other nam ed defendants. 

 The first  elem ent  of a civil r ights conspiracy claim  “ requires evidence of 

specific facts that  show a ‘m eet ing of m inds’ am ong conspirators.”   I d.  “ [ T] he 

plaint iff m ust  allege with part icular it y and specifically dem onst rate with m aterial 

facts that  the defendants reached an agreem ent .”   City of Om aha Em ployees 

Bet term ent  Ass’n v. City of Om aha, 883 F.2d 650, 652 (8th Cir. 1989) .  A plaint iff 

can sat isfy this burden “by point ing to at  least  som e facts which would suggest  that  

[ the alleged conspirators]  reached an understanding to violate [ his]  r ights.”   I d. 

( internal quotat ions om it ted) .  

 The com plaint  alleges that  defendants Porter and Pit ter le acted in concert  to 

br ing charges against  plaint iff without  conduct ing ordinary invest igat ion and that  

they joint ly persisted in the prosecut ion and invest igat ion of plaint iff after they 

knew or should have known he was innocent .  The complaint  fur ther alleges that  

defendants N.M. and A.M. had direct  contact  with the police defendants regarding 

the invest igat ion of plaint iff,  and the SNAP defendants coordinated their  conduct  
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with the police defendants to influence the invest igat ion and prosecut ion against  

plaint iff.    

 Accept ing the factual allegat ions in the com plaint  as t rue for purposes of the 

instant  m ot ion, the Court  finds that  plaint iff has pointed to at  least  som e facts 

suggest ing that  defendants had a m eet ing of the m inds or reached an 

understanding to violate plaint iff’s civil r ights.  Defendants do not  challenge the 

sufficiency of the com plaint  with respect  to the rem aining elem ents of an alleged 

civil r ights conspiracy.  Thus, the Court  will deny the defendants’ m ot ion to dism iss 

Count  VI I  for failure to state a claim . 

*     *     *     *     *  

 For the reasons set  forth above, 

I T I S HEREBY ORDERED that  the m ot ion of defendants Porter, Pit ter le, and 

the City of St . Louis to dism iss [ Doc. # 27]  is granted as to Counts I X, X, and XI  

of the com plaint  and is denied in a ll other respects. 

An order of part ial dism issal will accom pany this Mem orandum  and Order. 

 

        

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 28th day of Decem ber, 2015. 


