
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
REV. XI U HUI  “JOSEPH”  JI ANG, )  
 )  
               Plaint iff,  )  
 )  
          vs. )   Case No. 4: 15-CV-1008 (CEJ)  
 )  
TONYA LEVETTE PORTER, et  al.,  )  
 )  
               Defendants. )  
 

MEMORANDUM AND ORDER  

 This m at ter is before the Court  on the m ot ion of defendant  N.M. to dism iss 

the com plaint  for failure to state a claim .  Plaint iff has responded in opposit ion, and 

the issues are fully br iefed.  Also before the Court  are the m ot ions of N.M. to st r ike 

statem ents m ade in plaint iff’s m em orandum  in opposit ion to the m ot ion to dism iss 

and for sanct ions pursuant  to Rule 11 of the Federal Rules of Civil Procedure.   

I . Background 

 Plaint iff Reverend Xiu Hui “ Joseph”  Jiang is a Chinese-born ordained Catholic 

pr iest  in the Archdiocese of St . Louis.  Jiang asserts that  defendants A.M. and N.M. 

falsely accused him  of sexually abusing their  m inor son for the purpose of m onetary 

gain.  Jiang also asserts that  defendants Jaim ie D. Pit ter le and Tonya Levet te 

Porter, officers of the St . Louis Met ropolitan Police Departm ent , conducted an 

inadequate invest igat ion of the abuse allegat ions and targeted plaint iff for 

prosecut ion because of his religion and ethnicity.  He alleges that  defendant  City of 

St . Louis failed to properly t rain the officers and that  the officers’ conduct  was the 

result  of the city ’s unconst itut ional policies and pract ices.  Jiang further asserts that  

defendants Survivors Network of Those Abused by Priests, it s execut ive director  
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David Clohessy, and its registered agent  in Missouri Barbara Dorr is ( the “SNAP 

defendants” )  led a public sm ear cam paign against  him  which included m aking false 

accusat ions of child m olestat ion in the m edia.  The cr im inal case against  Jiang 

rem ained pending in state court  from  April 17, 2014 unt il June 17, 2015, when it  

was voluntarily dism issed short ly before t r ial.     

 The fifteen-count  com plaint  consists of the following claim s:   religious 

discr im inat ion, select ive enforcem ent  and prosecut ion based on religion, race and 

nat ional or igin, and conduct  shocking the conscience, all in violat ion of 42 U.S.C. § 

1983, against  defendants Porter and Pit terle (Counts I –VI ) ;  conspiracy to violate 

civ il r ights, in violat ion of 42 U.S.C. § 1985, against  all defendants except  the City 

of St . Louis (Count  VI I ) ;  willful, m alicious and reckless official acts in violat ion of 

Missouri law against  defendants Porter and Pit ter le (VI I I ) ;  vicarious liabilit y and 

Monell claim s for unconst itut ional policy and pract ice and failure to t rain and 

supervise against  defendant  City of St . Louis (Counts I X–XI ) ;  abuse of process 

against  defendants Porter, Pit ter le, A.M. and N.M. (Count  XI I ) ;  intent ional inflict ion 

of em ot ional dist ress against  all defendants except  the City of St . Louis (Count  

XI I I ) ;  and defam at ion against  A.M., N.M., and the SNAP defendants (Counts XI V–

XV) .   Plaint iff seeks m onetary and injunct ive relief.  

 I I .   Legal Standard 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint .  Fed. R. Civ. P. 12(b) (6) .  The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”   Bell At lant ic Corp. v. 

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 
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506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) .  The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim .  Scheuer, 416 U.S. at  236.  A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on it s face.”   Twom bly, 550 

U.S. at  570;  see id. at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson, 355 U.S. 41, 45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal, 556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly applies to all civil act ions) .  “Factual allegat ions m ust  be enough to 

raise a r ight  to relief above the speculat ive level.”   Twom bly, 550 U.S. at  555. 

I I I .   D iscussion 

A.  Mot ion to Dism iss  

1 . Count  VI I  –  Conspiracy to Viola te Civil Rights 

 I n Count  VI I , plaint iff alleges that  defendant  N.M. conspired with the other 

defendants to violate plaint iff’s civil r ights pursuant  to 42 U.S.C. § 1985.  To state a 

claim  for a civil r ights conspiracy under the equal protect ion provisions of § 

1985(3) , a plaint iff m ust  allege “ (1)  a conspiracy (2)  for the purpose of depriving 

another of the equal protect ion of the laws, or of equal pr ivileges and im m unit ies 

under the laws;  (3)  an act  in furtherance of the conspiracy;  and (4)  an injury to a 

person or property, or the deprivat ion of a legal r ight .”   Federer v. Gephardt , 363 

F.3d 754, 757–58 (8th Cir. 2004)  ( internal quotat ions and citat ions om it ted) . 
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 Defendant  N.M. first  contends that  plaint iff failed to plead any facts showing 

that  N.M. conspired with any of the other defendants.  I n a civil conspiracy claim , 

“ the plaint iff m ust  allege with part icular ity and specifically dem onst rate with 

m aterial facts that  the defendants reached an agreem ent .”   Davis v. Jefferson 

Hosp. Ass’n, 685 F.3d 675, 685 (8th Cir. 2012)  (quot ing City of Om aha Em ps. 

Bet term ent  Ass’n v. City of Om aha, 883 F.2d 650, 652 (8th Cir . 1989) ) .  A plaint iff 

can sat isfy this burden “by point ing to at  least  som e facts which would suggest  that  

[ the alleged conspirators]  reached an understanding to violate [ his]  r ights.”   City of 

Om aha, 883 F.2d at  652 ( internal quotat ions om it ted) ;  see also I qbal, 556 U.S. at  

679 ( “A claim  has facial plausibilit y when the plaint iff pleads factual content  that  

allows the court  to draw the reasonable inference that  the defendant  is liable for 

the m isconduct  alleged.” ) . 

 The com plaint  alleges direct  com m unicat ion between N.M. and a police 

defendant .  Specifically, the com plaint  asserts that  on or about  Apr il 17, 2014, N.M. 

contacted defendant  Porter to not ify her that  N.M.’s m inor child was ready and 

willing to view a photo array.  Plaint iff describes this phone call as a significant  

turning point  in his prosecut ion.  Previously, the m inor had been unable to ident ify 

plaint iff by nam e and refused to view a photo array.  After N.M. called the police 

and the m inor agreed to view the photo array, the police defendant  defendants 

arrested plaint iff.    

 The com plaint  also alleges that  at  all relevant  t im es N.M. knew or should 

have known that  the m inor’s accusat ions of sexual abuse against  plaint iff were false 

and unreliable.  The m inor had m ade unfounded allegat ions of sexual abuse in the 

past .  The m inor had not  had any personal acquaintance with plaint iff,  could not  
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ident ify plaint iff by nam e when he first  m ade the allegat ion, and his ident ificat ion of 

plaint iff was based on a public news report .   The com plaint  also asserts that  A.M. 

and N.M. had a history of assert ing unfounded claim s against  the Catholic Church 

for m onetary gain, providing a m ot ive for N.M. to enter into a conspiracy with the 

police and SNAP defendants and suggest ing pr ior dealings between A.M. and N.M. 

to support  the inference of a conspiracy.  See United States v. Wardell,  591 F.3d 

1279, 1288 (10th Cir. 2009)  ( finding sufficient  evidence for defendant ’s convict ion 

on a conspiracy claim  when the governm ent  int roduced relevant  circum stant ial 

evidence of the defendant ’s m ot ive to organize the conspiracy and the relat ionship 

am ong codefendants) .  The Court  finds these factual allegat ions sufficient  to 

support  the inference that  N.M. part icipated in a conspiracy. 

 Next , defendant  N.M. argues that  plaint iff failed to plead any facts to show 

that  she had the intent  to deprive plaint iff of equal protect ion or of equal pr ivileges 

and im m unit ies under the law.  To sat isfy § 1985(3) , a conspiracy m ust  have the 

purpose of denying equal protect ion, not  sim ply an effect  upon a protected r ight .  

Bray v. Alexandria Wom en’s Health Clinic, 506 U.S. 263, 275 (1993) .  The 

conspiracy m ust  have an “ invidiously discr im inatory anim us”  where the defendant  

acted at  least  in part  for the purpose of producing the deprivat ion of a r ight .  I d. at  

275–76. 

 The com plaint  alleges that  N.M. pursued false allegat ions against  plaint iff for 

pecuniary gain, because the accusat ions would be deem ed m ore credible against  a 

Catholic pr iest  due to public out rage over sexual abuse by Catholic pr iests, and 

because plaint iff was a Chinese nat ional who was easily ident ifiable am ong the 

Rom an Catholic pr iests in the City of St . Louis.  Accordingly, the com plaint  
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sufficient ly alleges that  N.M. acted on the basis of discr im inatory anim us against  

plaint iff’s race, religion and nat ional or igin.  Addit ional facts alleged in the com plaint  

provide further support  for the inference that  N.M. acted with discr im inatory 

anim us:  that  the m inor had m ade previous unfounded allegat ions of sexual abuse, 

that  defendants A.M. and N.M. had a history of m aking unfounded claim s against  

the Catholic Church, that  the m inor had been “coached”  not  to provide details of 

the abuse, and that  defendants A.M. and N.M. targeted plaint iff for the abuse 

allegat ion because, as a Chinese nat ional, he was easily ident ifiable am ong other 

pr iests in the city.   

 Defendant  N.M. further contends that  several of the allegat ions support ing 

plaint iff’s conspiracy claim  are based upon inform at ion and belief, which am ount  

only to speculat ion and conjecture that  a conspiracy existed.  After Twom bly and 

I qbal, federal courts have found allegat ions pled “on inform at ion and belief”  

sufficient  to state a claim .  See Van Stelton v. Van Stelton, No. C11-4045-MWB, 

2013 WL 3776813, at  * 10 (N.D. I owa July 17, 2013)  (collect ing cases) ;  see also 

Arista Records, LLC v. Doe 3, 604 F.3d 110, 120 (2d Cir. 2010)  ( “The Twom bly 

plausibilit y standard, which applies to all civil act ions, does not  prevent  a plaint iff 

from  pleading facts alleged ‘upon inform at ion and belief’ where the facts are 

peculiar ly within the possession and cont rol of the defendant , or where the belief is 

based on factual inform at ion that  m akes the inference of culpabilit y plausible.” )  

( internal citat ions om it ted) .  The allegat ions plaint iff asserts on the basis of 

inform at ion and belief pertain to N.M.’s m ental state, or facts peculiar ly within 

N.M.’s possession and cont rol.  As such, these allegat ions m ay be based on 

inform at ion and belief.  See Arista Records, LLC, 604 F.3d at  120;  see also Fed. R. 
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Civ. P. 9(b)  ( “ [ I ] ntent , knowledge, and other condit ions of a person’s m ind m ay be 

alleged generally.” ) . 

 Finally, defendant  N.M. contends that  the com plaint  fails to allege that  she 

took any act  in furtherance of a conspiracy against  plaint iff.   However, as noted 

above, the com plaint  alleges that  N.M. spoke direct ly with a police defendant ,  

significant ly alter ing the t rajectory of the police invest igat ion against  plaint iff.   N.M. 

also sent  a let ter to the Archdiocese of St . Louis, plaint iff’s em ployer, seeking 

m onetary paym ent  based on the m inor’s allegat ions.  These factual allegat ions 

const itute overt  acts N.M. personally took in furtherance of the alleged conspiracy.  

Furtherm ore, the com plaint  alleges num erous overt  acts N.M.’s co-conspirators took 

in furtherance of the conspiracy.  Com plaint  at  ¶¶ 38, 39, 50, 53, 60, 70–73, 79, 

81;  see Andrews v. Fowler, 98 F.3d 1069, 1079 (8th Cir. 1996)  (stat ing that  to 

prove a § 1985(3)  claim , a com plaint  m ust  assert  that  “one or m ore of the 

conspirators . .  .  did, or caused to be done, ‘any act  in furtherance of the object  of 

the conspiracy’” )  (quot ing Griffin v. Breckenridge, 403 U.S. 88, 102–03 (1971) ) .  

Accordingly, accept ing the factual allegat ions as t rue and viewing the com plaint  in 

the light  m ost  favorable to plaint iff for purposes of the instant  m ot ion, the Court  

finds that  the com plaint  sufficient ly alleges the requisite elem ents of a civil r ights 

conspiracy claim . 

2 . Count  XI I  –  Abuse of Process  

 I n Count  XI I , plaint iff asserts an abuse of process claim  against  the 

defendant  police officers and A.M. and N.M.  An abuse of process claim  under 

Missouri law m ust  allege the following elem ents:   “ (1)  the present  defendant  m ade 

an illegal,  im proper, perverted use of process, a use neither warranted nor 
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authorized by the process;  (2)  the defendant  had an im proper purpose [ in doing 

so] ;  and (3)  dam age resulted.”   Stafford v. Muster, 582 S.W.2d 670, 678 (Mo. banc 

1979) .  The phrase “use of process”  in the first  elem ent  “ refers to som e willful,  

definite act  not  authorized by the process or aim ed at  an object ive not  legit im ate in 

the proper em ploym ent  of such process.”   I d.  “The essence of a claim  for abuse of 

process is the use of process for som e collateral purpose.”   Jenkins v. Revolut ion 

Helicopter Corp., 925 S.W.2d 939, 945 (Mo. Ct . App. 1996) . 

 Defendant  N.M. argues that  the com plaint  does not  allege that  she m ade use 

of or part icipated in any process.  She argues that  there is no allegat ion that  she 

init iated police involvem ent  with plaint iff,  asked for an invest igat ion of plaint iff,  filed 

charges against  plaint iff,  or part icipated in the prosecut ion of plaint iff.   Addit ionally,  

defendant  N.M. argues that  the com plaint  fails to plead that  she had any im proper 

purpose in engaging with the police, other than the fact  that  she believed her m inor 

son’s report  of abuse.  Plaint iff contends that  N.M. part icipated in the prosecut ion 

by direct ly contact ing defendant  Porter to not ify her that  the m inor was willing to 

view a photo array, which ult im ately resulted in plaint iff’s arrest . 

 Because the com plaint  does not  allege that  N.M. accused plaint iff of cr im inal 

act ivit y leading to his prosecut ion or otherwise part icipated in the prosecut ion of 

plaint iff it  is insufficient  to support  an inference that  N.M. was involved in any 

process to sat isfy an abuse of process claim .  Even if the phone call const ituted a 

use of process and was m ade with an ulter ior m ot ive, the factual allegat ions in the 

com plaint  do not  support  the inference that  N.M.’s act ions involved a collateral 

purpose not  warranted or authorized by the process.  See Cm ty. Tit le Co. of St .  

Louis v. Liberm an Mgm t . Co., 817 S.W.2d 255, 258 (Mo. Ct . App. 1991)  ( “Abuse of 
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process does not  ar ise from  regular use of process, even if undertaken with ulter ior  

m ot ives.” ) ;  Missour i Highway & Transp. Com m ’n v. Com m erce Bank of Kan. City, 

763 S.W.2d 172, 177 (Mo. Ct .  App. 1988)  ( “ [ A] buse of process will not  lie where, 

even though the m ot ive is bad, the use of the process was within the r ight  of the 

defendant .” ) ;  see also Diehl v.  Fred Weber, I nc., 309 S.W.3d 309, 320 (Mo. Ct .  

App. 2010)  ( “The difference between a claim  for m alicious prosecut ion and abuse of 

process is not  the com m encem ent  of an act ion without  just ificat ion but  the m isuse 

of process for an end other than that  which it  was designed to accom plish.” ) .  

Therefore, the Court  will grant  N.M.’s m ot ion to dism iss Count  XI I . 

3 . Count  XI I I  –  I ntent iona l I nf lict ion of Em ot ional 
Dist ress  
 

 Plaint iff’s claim  in Count  XI I I  is based on the allegat ion that  the police 

defendants, A.M., N.M., and the SNAP defendants engaged in conduct  “ including 

but  not  lim ited to”  arrest ing and prosecut ing plaint iff on the basis of his race and 

religion, publicly and pervasively accusing plaint iff of com m it t ing abhorrent  cr im es 

without  reasonable belief, and depriving plaint iff of his personal liberty and r ight  to 

pract ice his religion and religious vocat ion freely.  As a result  of this conduct  

plaint iff suffered severe em ot ional dist ress, em ot ional and m ental anguish, loss of 

sleep and appet ite, and other harm .  I n her m ot ion to dism iss, defendant  N.M. 

argues that  plaint iff did not  and cannot  plead facts to show that  N.M. engaged in 

any of the ext rem e and out rageous conduct  alleged to support  the intent ional 

inflict ion of em ot ional dist ress claim  against  her.  

 To state a claim  for intent ional inflict ion of em ot ional dist ress under Missouri 

law, “a plaint iff m ust  plead ext rem e and out rageous conduct  by a defendant  who 

intent ionally or recklessly causes severe em ot ional dist ress that  results in bodily 
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harm .”   Gibson v. Brewer, 952 S.W.2d 239, 249 (Mo. banc 1997) .  The conduct  

m ust  have been “so out rageous in character, and so ext rem e in degree, as to go 

beyond all possible bounds of decency, and to be regarded as at rocious, and ut ter ly 

intolerable in a civilized com m unity.”   Warrem  v. Parr ish, 436 S.W.2d 670, 673 

(Mo. 1969) .  Furtherm ore, the conduct  m ust  be “ intended only to cause ext rem e 

em ot ional dist ress to the vict im .”   K.G. v. R.T.R., 918 S.W.2d 795, 799 (Mo. banc 

1996) . 

 The com plaint  alleges that  N.M. knew or should have known that  plaint iff was 

innocent  of the accusat ions against  him  because of the m inor’s previous unfounded 

claim s of sexual abuse and the parents’ history of assert ing unfounded claim s 

against  the Catholic Church.  After A.M. reported the m inor’s allegat ions of sexual 

abuse to the police and the m inor refused to provide details about  the abuse in an 

init ial forensic interview, N.M. contacted the police to arrange for the m inor to view 

a photo array, which led to plaint iff’s arrest  and prosecut ion.  Defendant  argues 

that  these allegat ions raise the inference that  N.M. induced the m inor to part icipate 

in the viewing, even though she knew that  the alleged abuse had not  occurred, 

helping to secure plaint iff’s wrongful arrest , prosecut ion, and m edia at tent ion for 

heinous cr im es. 

 Viewing the factual allegat ions in the com plaint  in the light  m ost  favorable to 

plaint iff,  the Court  finds these allegat ions sufficient  to state a plausible claim  for 

intent ional inflict ion of em ot ional dist ress against  N.M.  See, e.g., Jencks v. Cole, 

No. CI V-15-0164-HE, 2015 WL 3460545, at  * 4 (W.D. Okla. May 27, 2015)  ( finding 

the “pursuit  of false cr im inal charges against  an innocent  person . .  .  sufficient  to 

show ‘out rageousness’”  for an intent ional inflict ion of em ot ional dist ress claim ) ;  
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Gvozden v. Mill Run Tours, I nc., No. 10-CV-4595 (RMD) , 2011 WL 1118704, at  * 7 

(N.D. I ll.  Mar. 28, 2011)  ( finding plaint iff ’s allegat ions that  defendants falsely 

reported conduct  to the police sufficient  to support  an intent ional inflict ion of 

em ot ional dist ress claim  at  the m ot ion to dism iss stage) .  Accordingly, defendant  

N.M.’s m ot ion to dism iss the intent ional inflict ion claim  against  her in Count  XI I I  will 

be denied. 

4 . Count  XI V –  Defam at ion  

 I n Count  XI V, plaint iff asserts defam at ion claim s against  A.M. and N.M. for  

statem ents they m ade, including the false allegat ion that  plaint iff had engaged in 

unlawful conduct  with the m inor.  Defendant  N.M. contends that  plaint iff failed to 

plead specifically any defam atory statem ent  that  N.M. m ade, did not  plead how or 

to whom  N.M. published the defam atory statem ents, and failed to show actual 

dam age to his reputat ion.   

 To prevail on a defam at ion claim , a plaint iff m ust  establish that  the 

defendant  m ade a defam atory statem ent  that  ident ified the plaint iff,  was false, was 

published with the requisite degree of fault ,  and dam aged the plaint iff’s reputat ion.  

Farrow v. Saint  Francis Med. Ct r., 407 S.W.3d 579, 598–99 (Mo. banc 2013) .  The 

requirem ent  of specificity in pleading a defam at ion claim  “ is st r ict ly applicable only 

to libel and not  to slander.”   Nazeri v. Missouri Valley Coll. ,  860 S.W.2d 303, 313 

(Mo. banc 1993) .  I n a cause of act ion for slander, “ [ a] ll that  is required is that  

there ‘be certainty as to what  is charged’ as the slander.”   I d. (quot ing Lorenz v. 

Towntalk Publishing Co., 261 S.W.2d 952, 954 (Mo. 1953) ) .  Here, plaint iff alleges 

that  N.M. m ade false accusat ions that  plaint iff had engaged in heinous and 
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abhorrent  conduct  against  their  m inor son.  This allegat ion provides sufficient  

certainty as to what  statem ents plaint iff charges were defam atory. 

 However, “ [ a] n essent ial elem ent  of the tort  is that  the alleged defam atory 

m aterial or statem ent  be com m unicated or published to a third person.”   Jones v. 

Pinkerton’s, I nc., 700 S.W.2d 456, 458 (Mo. Ct . App. 1985) .  Following an init ial 

forensic interview of the m inor, the com plaint  alleges that  N.M. contacted the police 

to not ify them  that  the m inor was willing to view a photo array.  No other factual 

allegat ions in the com plaint  provide support  for the inference that  N.M. 

com m unicated any defam atory statem ents regarding plaint iff to a third person.  

 Defendant  contends that  it  is “ext rem ely likely”  that  during the phone 

conversat ion with defendant  Porter, N.M. com m unicated the false accusat ions to 

the police.  The plausibilit y standard for surviving a m ot ion to dism iss “asks for 

m ore than a sheer possibilit y that  a defendant  has acted unlawfully.”   I qbal, 556 

U.S. at  678.  “Where a com plaint  pleads facts that  are ‘m erely consistent  with’ a 

defendant ’s liabilit y, it  ‘stops short  of the line between possibilit y and plausibilit y of 

ent it lem ent  to relief. ’”   I d. (quot ing Twom bly, 550 U.S. at  557) .  Because plaint iff 

fails to plead factual content  to allow the Court  to draw the reasonable inference 

that  N.M. com m unicated a defam atory statem ent  to a third party, the Court  will 

grant  N.M.’s m ot ion to dism iss Count  XI V. 

B.  Mot ion to St r ike 

 Defendant  N.M. cites no author ity for her request  to st r ike statem ents from  

plaint iff’s m em orandum  in opposit ion to N.M.’s m ot ion to dism iss.  A m ot ion to 

st r ike under Rule 12( f)  is the appropriate rem edy for the elim inat ion of “ redundant ,  

im m aterial, im pert inent , or scandalous m at ter”  in a pleading in federal court .  Fed. 
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R. Civ. P. 12( f) .  However, Rule 12( f)  is applicable only to m ot ions to st r ike port ions 

of “pleadings,”  which Rule 7(a)  defines as com plaints, answer, replies, answer to 

counterclaim s or crossclaim s, third-party com plaints, and third-party answers.  Fed. 

R. Civ. P. 7(a) .  Therefore, a Rule 12( f)  m ot ion to st r ike is not  the proper avenue 

for challenging plaint iff’s m em orandum  in opposit ion to the m ot ion to dism iss and 

N.M.’s m ot ion to st r ike will be denied.  See, e.g., Acker v. Envt l.  Res. Mgm t ., I nc., 

93 F. Supp. 3d 1060, 1066–67 (D. Minn. 2015)  (collect ing cases not ing that  the 

Federal Rules of Civil Procedure do not  authorize a party to br ing a m ot ion to st r ike 

m em oranda or affidavits) ;  see also 5C Charles Alan Wright  et  al.,  Federal Pract ice 

and Procedure § 1380 (3d ed. 2004)  ( “Rule 12( f)  m ot ions only m ay be directed 

towards pleadings as defined by Rule 7(a) ;  thus m ot ions, affidavits, br iefs, and 

other docum ents outside of the pleadings are not  subject  to Rule 12( f) .” ) .  

C. Mot ion for  Sanct ions 

 Defendant  N.M. also m oves for sanct ions to be im posed against  plaint iff for 

statem ents m ade in his m em orandum  in opposit ion to the m ot ion to dism iss.  Upon 

review of defendant ’s m ot ion, the statem ents at  issue, and plaint iff’s m em oranda in 

opposit ion, the Court  finds N.M.’s m ot ion for sanct ions to be both procedurally 

defect ive and substant ively fr ivolous.  Accordingly, the Court  will deny the request . 

*     *     *     *     *  

 For the reasons set  forth above, 

I T I S HEREBY ORDERED that  the m ot ion of defendant  N.M. to dism iss for 

failure to state a claim  [ Doc. # 32]  is granted as to Counts XI I  and XI V  and 

denied in a ll other  respects. 
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I T I S FURTHER ORDERED that  the m ot ion of defendant  N.M. to st r ike 

[ Doc. # 48]  is denied .  

I T I S FURTHER ORDERED that  the m ot ion of defendant  N.M. for sanct ions 

[ Doc. # 53]  is denied .    

An order of part ial dism issal will accom pany this Mem orandum  and Order. 

 

        

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 29th day of Decem ber, 2015. 
  
 


