
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
REV. XI U HUI  “JOSEPH”  JI ANG, )  
 )  
               Plaint iff,  )  
 )  
          vs. )   Case No. 4: 15-CV-1008 (CEJ)  
 )  
TONYA LEVETTE PORTER, et  al.,  )  
 )  
               Defendants. )  
 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on plaint iff’s m ot ion to dism iss the 

counterclaim s filed by defendants Survivors Network of Those Abused by Priests, it s 

execut ive director David Clohessy, and its Missouri registered agent  Barbara Dorr is 

( the “SNAP defendants” )  for  failure to state a claim , pursuant  to Rule 12(b) (6)  of 

the Federal Rules of Civil Procedure.  Defendants have responded in opposit ion, and 

the issues are fully br iefed.   

I . Background 

 Plaint iff Reverend Xiu Hui “ Joseph”  Jiang is a Chinese-born ordained Catholic 

pr iest  in the Archdiocese of St . Louis.  Jiang asserts that  defendants A.M. and N.M. 

falsely accused him  of sexually abusing their  m inor son for the purpose of m onetary 

gain.  Jiang also asserts that  defendants Jaim ie D. Pit ter le and Tonya Levet te 

Porter, officers of the St . Louis Met ropolitan Police Departm ent , conducted an 

inadequate invest igat ion of the abuse allegat ions and targeted plaint iff for 

prosecut ion because of his religion and ethnicity.  Jiang further asserts that  the 

SNAP defendants led a public sm ear cam paign against  him  which included m aking 

false accusat ions of child m olestat ion in the m edia.  The cr im inal case against  Jiang 
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rem ained pending in state court  from  April 17, 2014 unt il June 17, 2015, when it  

was voluntarily dism issed short ly before t r ial.     

 The following claim s rem ain in the com plaint :   religious discr im inat ion, 

select ive enforcem ent  and prosecut ion based on religion, race and nat ional or igin, 

and conduct  shocking the conscience, all in violat ion of 42 U.S.C. § 1983, against  

defendants Porter and Pit ter le (Counts I –VI ) ;  conspiracy to violate civil r ights, in 

violat ion of 42 U.S.C. § 1985, against  all defendants except  the City of St . Louis 

(Count  VI I ) ;  willful, m alicious and reckless official acts in violat ion of Missouri law 

against  defendants Porter and Pit ter le (VI I I ) ;  abuse of process against  defendants 

Porter and Pit ter le (Count  XI I ) ;  intent ional inflict ion of em ot ional dist ress against  all 

defendants except  the City of St . Louis (Count  XI I I ) ;  and defam at ion against  the 

SNAP defendants (Counts XI V–XV) . 

 The SNAP defendants have asserted counterclaim s for abuse of process and 

punit ive dam ages.  The SNAP defendants claim  that  plaint iff does not  have a proper 

purpose for br inging this lawsuit .  I nstead, they argue that  plaint iff filed this lawsuit  

to int im idate the m inor from  pushing forward with the state charges, to bully the 

defendants, to publish defam atory statem ents regarding the defendants, and to 

prevent  the defendants from  raising public awareness of plaint iff’s act ivit ies.   

I I . Legal Standard 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint .  Fed. R. Civ. P. 12(b) (6) .  The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”   Bell At lant ic Corp. v. 

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 
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506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) .  The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim .  Scheuer, 416 U.S. at  236.  A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on it s face.”   Twom bly, 550 

U.S. at  570;  see id. at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson, 355 U.S. 41, 45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal, 556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly applies to all civil act ions) .  “Factual allegat ions m ust  be enough to 

raise a r ight  to relief above the speculat ive level.”   Twom bly, 550 U.S. at  555.  The 

legal standard for a m ot ion to dism iss a counterclaim  is the sam e as the standard 

applied to a m ot ion to dism iss a com plaint .  E.g., I ntercon Sols., I nc. v. Basel 

Act ion Network, 969 F. Supp. 2d 1026, 1067 (N.D. I ll.  2013) . 

I I I . Discussion 

A. Abuse of Process 

 To establish an abuse of process claim  under Missouri law, a lit igant  m ust  

prove that  “ (1)  the [ opposing party]  m ade an illegal, im proper, perverted use of 

process, a use neither warranted nor authorized by the process;  (2)  the [ opposing 

party]  had an im proper purpose in exercising such illegal, perverted or im proper 

use of process;  and (3)  dam age resulted.”   Nichols v. Harbor Venture, I nc., 284 

F.3d 857, 862 n.4 (8th Cir. 2002)  (quot ing Stafford v. Muster, 582 S.W.2d 670, 
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678 (Mo. banc 1979) ) .  “These elem ents are frequent ly sum m arized as (1)  a willful 

act  of using process (2)  for a collateral purpose.”   Krakover v. Mazur, 48 F.3d 341, 

344 (8th Cir. 1995) .  “Stated another way, the test  as to whether there is an abuse 

of process is whether the process has been used to accom plish som e end which is 

outside the regular purview of the process.”   Nichols, 284 F.3d at  862 (quot ing 

Rit terbusch v. Holt ,  789 S.W.2d 491, 493 n.1 (Mo. banc 1990) ) . 

 Plaint iff argues that  defendants’ abuse of process claim  should be dism issed 

because the defendants fail to allege any illegal,  im proper or perverted use of 

process, or an im proper m ot ive.  Defendants counter that  instead of filing his civil 

lawsuit  to recover m oney, plaint iff is im properly using the process for the purpose 

of witness int im idat ion, to avoid cr im inal consequences for his act ivit ies, to publish 

defam atory statem ents in a pr ivileged forum , and to silence the SNAP defendants 

and others from  raising public awareness of his act ions and the danger he m ay 

pose to the com m unity. 

 The Court  finds that  defendants’ allegat ions are insufficient  to const itute an 

im proper use of process under Missouri law.  “Mere allegat ions that  [ plaint iff]  

m aliciously com m enced a civil suit ”  does not  state a claim  for abuse of process in 

Missour i.  Viehweg v. Taylor, 797 F. Supp. 751, 752 (E.D. Mo. 1992) .  “ [ N] o liabilit y 

is incurred where the defendant  has done nothing m ore than pursue the lawsuit  to 

its author ized conclusion regardless of how evil his m ot ive m ay be.”   Wells v. 

Orthwein, 670 S.W.2d 529, 533 (Mo. Ct . App. 1984) ;  see also Wessler v. Wessler, 

610 S.W.2d 650, 652 (Mo. Ct . App. 1980)  ( “While an ulter ior m ot ive m ay be 

inferred from  an abuse of process the converse does not  hold.” ) .   “As long as a 

plaint iff is seeking the rem edy requested, his bad m ot ives for pursuing the suit  are 
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irrelevant .”   Krakover, 48 F.3d at  344;  see also Wells, 670 S.W.2d at  532 ( “ I f the 

act ion is confined to its regular and legit im ate funct ion in relat ion to the cause of 

act ion stated in the com plaint  there is no abuse even if the plaint iff had an ulter ior 

m ot ive in br inging the act ion, or if he knowingly brought  suit  upon an unfounded 

claim .” ) . 

 As noted by this court  in Viehweg:  

[ Defendants’]  claim  is unlike other allegat ions of abuse of process that  
have withstood a m ot ion to dism iss, such as those relying on 
defendants’ filing of ident ical claim s in several other courts, see 
Nat ional Motor Club v. Noe, 475 S.W.2d 16, 24 (Mo. 1972) , init iat ion 
of a cr im inal prosecut ion in order to com pel the cr im inal defendant  to 
pay for dam ages to an autom obile, see [ Rit terbusch, 789 S.W.2d at  
494] , or filing of a third appeal while two appeals involving the sam e 
cause of act ion are st ill pending, Braxton v. Bi-State Developm ent  
Agency, 728 F.2d 1105 (8th Cir . 1984) . 

 
797 F. Supp. at  753;  see also Rom eo v. Jones, 86 S.W.3d 428 (Mo. Ct . App. 2002)  

( finding that  respondents were not  ent it led to judgm ent  as a m at ter of law on an 

abuse of process claim  because direct  evidence of internal com m unicat ions 

indicated that  their  lawsuit  had been filed for the pretextual purpose of using the 

discovery process to gather evidence a prepare a defense in an unrelated lawsuit ) .  

 Because defendants have failed to allege an im proper use of process to state 

a claim  for abuse of process, the Court  will grant  plaint iff’s m ot ion to dism iss Count  

I  of defendants’ counterclaim . 

B. Punit ive Dam ages 

 Plaint iff also argues that  defendants’ counterclaim  for punit ive dam ages 

should be dism issed because it  fails to assert  any independent  cause of act ion.  The 

SNAP defendants seek punit ive dam ages in Count  I I  for the alleged abuse of 

process in Count  I .   “A [ claim ant ]  m ust  prevail on his or her underlying claim  to 
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subm it  punit ive dam ages to the jury.”   Rom eo, 144 S.W.3d at  334.  As discussed 

above, defendants have failed to state a claim  for abuse of process.  Because the 

im proper use of process necessary to give r ise to tort  liabilit y for abuse of process 

is absent , defendants’ claim  for punit ive dam ages likewise fails.  See Krakover, 48 

F.3d at  345 ( finding no error in the dist r ict  court ’s grant  of judgm ent  as a m at ter of 

law on the issue of punit ive dam ages when the court  found no rat ional t r ier of fact  

could have found for the defendants on their  underlying abuse of process 

counterclaim ) .  As such, Count  I I  of defendants’ counterclaim  will also be 

dism issed. 

*     *     *     *     *  

 For the reasons set  forth above, 

I T I S HEREBY ORDERED that  plaint iff’s m ot ion to dism iss the counterclaim s 

filed by defendants Survivors Network of Those Abused by Priests, David Clohessy, 

and Barbara Dorr is [ Doc. # 88]  is granted. 

 An order of part ial dism issal will be filed separately. 

 

        

       ____________________________ 
       CAROL E. JACKSON 
       UNI TED STATES DI STRI CT JUDGE 
 
 
Dated this 30th day of March, 2016. 
 


