
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
KARI E ROBI NETT,     )  
 )  
               Plaint iff,  )  
 )  
          vs. )   No. 4: 15-CV-1102 (CEJ)  
 )  
RODNEY TARR,    )  
 )  
               Defendant . )  
 
 

MEMORANDUM AND ORDER 

 This m at ter is before the court  on plaint iff’s m ot ion to dism iss defendant ’s 

counterclaim s, pursuant  to Fed. R. Civ. P 12(b) (6) . Defendant  has filed a response 

in opposit ion to the m ot ion and the issues are fully br iefed. 

 I . Background  

 Plaint iff Karie Robinet t  alleges that  defendant  Rodney Tarr exposed her to 

genital herpes. She filed this act ion in state court , assert ing claim s of 

m isrepresentat ion, negligence, and bat tery. Defendant  rem oved the m at ter,  

invoking diversity of cit izenship jur isdict ion, and filed counterclaim s for m alicious 

prosecut ion and abuse of civil process. Defendant  alleges that  plaint iff knowingly 

m ade false allegat ions in order to secure a set t lement  from  him . 

 I I .  Legal Standard 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint . Fed. R. Civ. P. 12(b) (6) . The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”  Bell At lant ic Corp. v.  

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 
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506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) . The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim . Scheuer, 416 U.S. at  236. A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on its face.”  Twom bly, 550 

U.S. at  570;  see id. at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson, 355 U.S. 41, 45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal, 556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly applies to all civil act ions) . “Factual allegat ions m ust  be enough to raise 

a r ight  to relief above the speculat ive level.”  Twom bly, 550 U.S. at  555. 

 I I I .  Discussion  

  A. Malicious Prosecut ion 

 Under Missouri law, the elem ents of a m alicious prosecut ion claim  are (1)  

com m encem ent  of an earlier suit  against  the plaint iff;  (2)  inst igat ion of that  suit  by 

the defendant ;  (3)  term inat ion of the suit  in the plaint iff’s favor;  (4)  lack of 

probable cause for filing the suit ;  (5)  m alice by the defendant  in init iat ing the suit ;  

and (6)  dam age sustained by the plaint iff as a result  of the suit .  Copeland v. Wicks, 

- - -  S.W.3d - - - , 2015 WL 4463776, at  * 2 (Mo. July 21, 2015)  (en banc) . Malicious 

prosecut ion act ions are not  favored by the law, and courts require st r ict  com pliance 

with the requisite elem ents. I d. (citat ions om it ted) .   
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 Plaint iff argues that  the counterclaim  for m alicious prosecut ion m ust  be 

dism issed because there has been no term inat ion of the suit  in defendant ’s favor. 

Defendant  counters that  the Missouri Suprem e Court  has allowed a counterclaim  for 

m alicious prosecut ion to be brought  even though the underlying suit  was not  yet  

resolved. Defendant  relies on State ex rel.  Gen. Motors Acceptance Corp. v.  

Standridge, 181 S.W.3d 76, 78 (Mo. 2006)  (en banc)  as support  for this 

proposit ion. However, the Missour i Suprem e Court  has expressly abrogated 

Standridge to the extent  that  it  perm its the provisional filing of a counterclaim  for 

m alicious prosecut ion. State ex rel O’Basuyi v. Vincent , 434 S.W.3d 517, 521 (Mo. 

2014)  (en banc)  ( “ [ T] o the extent  that  Standridge can be read to . .  .  authorize[ ]  

the provisional filing of a m alicious prosecut ion counterclaim  in the init ial party’s 

suit ,  it  is incorrect  and no longer should be followed) . The Suprem e Court  

explained:  

Act ions for m alicious prosecut ion have never been favorites of the law. 
. .  .  Any policy that  discourages cit izens from  report ing cr im e or aiding 
in prosecut ion would be undesirable and det r im ental to society in 
general. Perm it t ing m alicious counterclaim s to be joined and t r ied with 
the underlying act ion has the potent ial to m agnify this effect  by 
increasing the r isk that  a party will be discouraged from  bringing valid 
claim s and also r isks undue prejudice by allowing the opposing party 
to br ing in evidence irrelevant  to the first  party’s claim . I n cont rast , 
requir ing that  the underlying suit  term inate in favor of the opposing 
party before a m alicious prosecut ion claim  can be brought  avoids the 
needless filing of suit  by an opposing party who is not  successful in the 
init ial act ion.  
 

I d. at  519. 

 Defendant ’s counterclaim  for m alicious prosecut ion m ust  be dism issed. 

 B. Abuse of Process 

 I n his counterclaim  for abuse of process, defendant  alleges that  he “believes”  

that  plaint iff’s allegat ions are “without  legal and factual foundat ion and m ade 
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without  reasonable cause.”  Counterclaim , ¶10 [ Doc. # 4] . He further alleges that  

plaint iff “had an ulter ior purpose”  in filing suit  “ in that  [ she]  sought  to int im idate 

and coerce [ him ]  to pay her m oney”  I d. at  ¶11. He alleges that  he “sustained 

dam age including, but  not  lim ited to, the incurrence of at torneys’ fees and 

expenses as well as m ental anguish, humiliat ion and m ental suffer ing.”  I d. at  ¶12. 

He seeks punit ive dam ages, assert ing that  plaint iff’s conduct  was reckless, 

intent ional, and in conscious disregard to his r ights. I d. at  ¶13. 

 To establish an abuse of process claim , a lit igant  m ust  prove that  “ (1)  the 

present  defendant  m ade an illegal, im proper, perverted use of process, a use 

neither warranted nor authorized by the process;  (2)  the defendant  had an 

im proper purpose in exercising such illegal, perverted or im proper use of process;  

and (3)  dam age resulted.”  Nichols v. Harbor Venture, I nc., 284 F.3d 857, 862 n.4 

(8th Cir. 2002)  (quot ing Stafford v. Muster, 582 S.W.2d 670, 678 (Mo. 1979)  (en 

banc) ) . “Stated another way, the test  as to whether there is an abuse of process is 

whether the process has been used to accom plish some end which is outside the 

regular purview of the process.”  I d. (quot ing Rit terbusch v. Holt , 789 S.W.2d 491, 

493 n.1 (Mo. 1990)  (en banc) ) .  

 “The general rule is that  no r ight  of act ion exists for dam ages result ing from  

the init iat ion of a civil act ion unless [ 1]  the act ion was prosecuted m aliciously and 

without  probable cause, or [ 2]  there was an abuse of process.”  Wells v. Orthwein, 

670 S.W.2d 529 (Mo. Ct . App. 1984) . “ I f the act ion is confined to it s regular and 

legit im ate funct ion in relat ion to the cause of act ion stated in the com plaint  there is 

no abuse even if the plaint iff had an ulter ior m ot ive in br inging the act ion, or if he 

knowingly brought  suit  upon an unfounded claim .”  I d. (em phasis added) . Thus, in 
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Wells, the court  found insufficient  the defendant ’s counterclaim  for abuse of process 

based on the plaint iffs’ pursuit  of a quantum  m eruit  claim  against  plaint iff.  I d. at  

532-33. “The evidence is clear that  all [ the Wellses]  did in this case is inst itute a 

lawsuit  and pursue it  to its authorized end.”  I d. at  534;  accord R. Rowland & Co., 

I nc. v. Sm ith, 698 S.W.2d 48 (Mo. Ct . App. 1985)  (affirm ing dism issal of abuse of 

process counterclaim , saying “We find no allegat ion . .  .  that  Rowland m ade any 

use of the sum m ons other than to br ing the Lawsons under the jur isdict ion of the 

t r ial court  for an adjudicat ion of the claim  asserted against  them .” )  Here, plaint iff 

inst ituted a lawsuit  against  defendant  and is ent it led to pursue it  to its authorized 

end. Defendant ’s allegat ions that  plaint iff has an ulter ior  m ot ive in filing suit  against  

him  do not  create a cause of act ion for abuse of process.   

 Defendant  cites Nat ional Motor Club of Mo. v. Noe, 475 S.W.2d 16 (Mo. 

1972) , as support  for his content ion that  he m ay bring a counterclaim  for abuse of 

process under the facts presented here. I n that  case, plaint iff Nat ional Motor Club 

brought  unfair  com pet it ion act ions in three states against  a r ival m otor club and its 

founders, who were form erly em ployed by Nat ional. The defendants filed a 

counterclaim  for m alicious abuse of process, alleging that  Nat ional “ caused process 

to be issued”  in m ult iple lawsuits for “an illegal, perverted, abusive and m alicious 

purpose other than for the purpose of collect ing a judgm ent  of dam ages.”  The “ t rue 

purposes”  for filing three lawsuits were “ to harass defendants by a m ult iplicity of 

lit igat ion and dr ive them  out  of business; ”  and to coerce em ployees, cont ractors 

and custom ers to return to doing business with Nat ional. I d. at  24. The Missouri 

Suprem e Court  held that  the t r ial court  erred in dism issing the counterclaim . 

Nat ional is clear ly inapplicable to this case, which involves a single lawsuit  brought  



6 
 

in one jur isdict ion by a plaint iff who is ent it led to pursue her claim s to their  

authorized end.  Defendant  has failed to state a claim  for abuse of process. 

 Accordingly, 

 I T I S HEREBY ORDERED  that  plaint iff’s m ot ion to dism iss defendant ’s 

counterclaim s [ Doc. # 6]  is granted .  

 An order of part ial dism issal will be filed separately. 

 

 
 

        
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 2nd day of October, 2015. 

 


