
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
TERRI LL HOWELL,     )  
 )  
  Plaint iff,     )  
 )  
 v.       )   No. 4: 15-CV-1138 (CEJ)  
 )  
FOREST PHARMACEUTI CALS, I NC.  )  
and FOREST LABORATORI ES, LLC,  )  
 )  
  Defendants.    )  
 
 

MEMORANDUM AND ORDER 

This m at ter is before the Court  on plaint iff’s m ot ion to rem and this act ion to 

the Circuit  Court  of the County of St . Louis, Missour i.  Defendants have responded 

in opposit ion, and the issues are fully br iefed. 

I . Background 

Plaint iff Terr ill Howell br ings this act ion against  defendants Forest  

Pharm aceut icals, I nc. and Forest  Laborator ies, LLC.  Forest  Laborator ies, LLC is the 

successor to Forest  Laborator ies, I nc., as a result  of an acquisit ion by Actavis plc on 

July 1, 2014.  Forest  Pharm aceut icals, I nc. is a wholly-owned subsidiary of Forest  

Laborator ies, LLC.  Howell was em ployed by Forest  Laborator ies, I nc. from  1986 

unt il January 30, 2014.  His last  posit ion was senior vice-president  of operat ions.  

After a proxy dispute and a series of corporate m ergers, defendants term inated 

Howell’s em ploym ent  as part  of a rest ructur ing plan called “Project  Rejuvenate.”  

 On February 4, 2014, Howell signed a separat ion agreem ent  and general 

release as part  of his term inat ion.  This agreem ent  provided for the paym ent  of 

severance pay and severance benefits to Howell.  However, based on an 
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em ploym ent  agreem ent  dated January 16, 1995, Howell asserts that  he was 

ent it led to a greater am ount  of com pensat ion and benefits because he was 

discharged in connect ion with or ant icipat ion of a “ change of cont rol,”  as defined in 

the agreem ent .  According to Howell,  the acquisit ion by Actavis plc of 20%  or m ore 

of the outstanding shares of com m on stock of Forest  Laborator ies, I nc., const ituted 

a change of cont rol.  Howell alleges that  when he signed the release, the 

defendants did not  tell him  that  they were engaged in discussions and act ivit ies to 

effect  a sale of Forest  Laborator ies, I nc. As a result , Howell claim s that  he incurred 

dam ages in the form  of lost  pay, bonuses and benefits that  were due to him  

pursuant  to the 1995 employm ent  agreem ent . 

 I n the four-count  com plaint , plaint iff asserts state law claim s of fraudulent  

concealm ent , negligent  m isrepresentat ion, breach of cont ract ,  and breach of the 

covenant  of good faith and fair  dealing against  both defendants.  Defendants 

rem oved the act ion to this Court  on the basis of diversity j ur isdict ion.  I n the 

instant  m ot ion, plaint iff argues that  rem and is required because defendants failed 

to carry their  burden of proving com plete diversity of cit izenship between the 

part ies and because defendants failed to com ply with the 30-day deadline for 

rem oval prescribed by law. 

I I . Legal Standard 

An act ion is rem ovable to federal court  if the claim s or iginally could have 

been filed in federal court .  28 U.S.C. § 1441;  I n re Prem pro Prods. Liab. Lit ig., 591 

F.3d 613, 619 (8th Cir. 2010) .  Defendants bear the burden of establishing federal 

jur isdict ion by a preponderance of the evidence.  Alt im ore v. Mount  Mercy Coll. ,  

420 F.3d 763, 768 (8th Cir. 2005) .  A case m ust  be rem anded if,  at  any t im e, it  
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appears that  the dist r ict  court  lacks subject  m at ter j ur isdict ion.  § 1447(c) ;  Fed. R. 

Civ. P. 12(h) (3) .  Any doubts about  the propriety of rem oval are resolved in favor 

of rem and.  Wilk inson v. Shackelford, 478 F.3d 957, 963 (8th Cir . 2007) . 

I I I . Discussion 

Plaint iff init iated this act ion in the Circuit  Court  of St .  Louis County on 

Decem ber 19, 2014.  Howell v. Forest  Pharm s., I nc., et  al. ,  Cause No. 14SL-

CC04366 (Mo. Cir . Ct . Dec. 19, 2014) .  On June 9, 2015, plaint iff f iled a first  

am ended pet it ion, subst itut ing successor ent ity Forest  Laborator ies, LLC as a 

defendant  for Forest  Laborator ies, I nc.  On June 23, 2015, counsel for Forest  

Pharm aceut icals, I nc. and Forest  Laborator ies, I nc. accepted service of the first  

am ended pet it ion on behalf of Forest  Laborator ies, LLC.  On July 23, 2015, Forest  

Laborator ies, LLC rem oved the case to this Court  with the consent  of Forest  

Pharm aceut icals, I nc. on the basis of diversity jur isdict ion under 28 U.S.C. §§ 1332 

and 1441.  Plaint iff argues that  rem oval was unt im ely, because Forest  Laborator ies,  

LLC, as the real defendant  in interest , was on not ice of this act ion since it s 

incept ion and was aware of plaint iff’s m istake in suing its non-existent  predecessor.  

Forest  Laborator ies, LLC contends that  rem oval of the act ion was t im ely because it  

was filed within thir ty days of the date it  received service of the am ended pet it ion. 

 Sect ion 1446(b) (1)  of Chapter 28 of the United States Code prescribes a 

thir ty-day period for rem oving a civil act ion from  state court  to federal court .  The 

thir ty-day window for rem oval begins with form al service of process on the 

rem oving defendant  in accordance with state law.  Murphy Bros. v. Michet t i Pipe 

St r inging, I nc., 526 U.S. 344, 347–48, 354 (1999) .  Generally, a later-served 

defendant  has a r ight  of rem oval separate from  that  of an earlier-served defendant .   
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See 28 U.S.C. § 1446(b) (2) (B)  ( “Each defendant  shall have 30 days after receipt  by 

or service on that  defendant  of the init ial pleading or sum m ons . .  .  to file the not ice 

of rem oval.” ) ;  see also § 1446(b) (2) (C)  ( “ I f defendants are served at  different  

t im es, and a later-served defendant  files a not ice of rem oval, any earlier-served 

defendant  m ay consent  to the rem oval even though that  earlier-served defendant  

did not  previously init iate or consent  to rem oval.” ) . 

However, courts recognize an except ion to this fram ework for a “ ‘real party 

defendant  in interest ’ or another closely affiliated ‘intended defendant ’ that  is 

m istakenly om it ted from  the init ial com plaint .”   HSBC Bank USA v. Mohanna, No. 

15-CV-2130 (WHO) , 2015 WL 4776236, at  * 4 (N.D. Cal. Aug. 13, 2015) .  I n these 

circum stances, courts have held that  the thir ty-day period for the “ real party 

defendant  in interest ”  to rem ove begins as soon as it  is “on not ice”  of the plaint iff’s 

m istake.  I d. ( collect ing cases) ;  see La Russo v. St . George’s Univ. Sch. of Med., 

747 F.3d 90, 96 (2d Cir. 2014)  ( “The real party defendant  in interest  is not  only 

ent it led to rem ove, but , if it  seeks rem oval, it  m ust  act  prom pt ly because the 30-

day interval in which it  is perm it ted to do so . .  .  begins when it  is on not ice that  

the wrong com pany defendant  has been nam ed.” )  ( internal citat ions and quotat ions 

om it ted) ;  Lee v. Food Lion, LLC, No. 12-CV-142 (RGD) , 2013 WL 588767, at  * 2–4 

(E.D. Va. Feb. 13, 2013)  ( “ [ F] ederal courts have, t im e and again, rejected a 

corporat ion defendant ’s claim  that  it s rem oval was t im ely because the or iginal state 

court  com plaint  nam ed the wrong defendant  (a nonent ity)  and the case was not  

rem ovable unt il such t im e that  the plaint iff am ended the com plaint  to nam e the 

correct  ent ity.” )  ( internal quotat ions om it ted) ;  Ware v. Wyndham  Worldwide I nc.,  

No. 09-6420 (RBK) , 2010 WL 2545168, at  * 4–5 (D.N.J. June 18, 2010)  ( ident ify ing 
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“ two requirem ents [ that ]  m ust  be sat isfied to t r igger the running of an intended but  

im properly nam ed defendant ’s thir ty-day rem oval window”—first , “ the intended 

defendant  m ust  be form ally served with process,”  and second, “ the intended 

defendant  m ust  ascertain or be able to ascertain that  it  is indeed the intended 

defendant  and that  the plaint iff m ade a m istake in its com plaint ” ) ;  Brown v. New 

Jersey Mfrs. I ns. Grp., 322 F. Supp. 2d 947, 952–53 (M.D. Tenn. 2004)  ( finding 

rem oval unt im ely where plaint iffs nam ed the wrong defendant  in the init ial 

com plaint ,  but  the record “st rongly suggest [ ed]  that  [ d] efendant  was on not ice of 

[ the]  lawsuit  from  the very beginning” ) ;  I ulianelli v.  Lionel, L.L.C., 183 F. Supp. 2d 

962, 966 (E.D. Mich. 2002)  (not ing that  “ [ i] n nearly every other case involving a 

m isnam ed defendant , or even the addit ion of a new defendant  closely aligned with 

an exist ing one, the courts have declined to extend the init ial 30-day period of 

rem oval” ) .  

 As conceded by defendants, the facts in I ulianelli v.  Lionel, L.L.C. are sim ilar  

to the case at  hand.  183 F. Supp. 2d 962 (E.D. Mich. 2002) .  I n I ulianelli,  the 

init ial com plaint  nam ed Lionel Trains, I nc., the com pany that  had hired plaint iff,  as 

the defendant .  I d. at  965.  Both the init ial and am ended com plaints alleged a 

single breach of cont ract  claim  for term inat ion of plaint iff’s em ploym ent  without  just  

cause.  I d.  Unbeknownst  to plaint iff,  however, Lionel Trains, I nc. had substant ially 

sold all of it s assets to Lionel,  L.L.C. and dissolved.  I d.  After the defendant  filed a 

m ot ion to dism iss, arguing that  plaint iff had sued the wrong defendant , plaint iff 

filed an am ended com plaint , subst itut ing Lionel,  L.L.C. as the defendant .  I d. at  

963.  Within thir ty days after the amended com plaint  was filed, but  ten m onths 
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after the init ial com plaint  was filed, Lionel, L.L.C. rem oved the case to federal court .  

I d. 

 Upon plaint iff’s m ot ion, the dist r ict  court  rem anded the case, reasoning that  

“ [ l] ong before this case was rem oved, and perhaps even at  its incept ion, Defendant  

and its counsel were aware that  Plaint iff had m isident ified Lionel Trains as his 

em ployer, and that  Lionel, L.L.C. was the proper party.”   I d. at  968.  The court  

noted that  the two ent it ies were “not  m erely closely aligned, but  one is the 

corporate successor to the other.”   I d.  The court  also noted that  the agent  for 

Lionel Trains, I nc. was an at torney at  the law firm  represent ing Lionel, L.L.C. in the 

federal act ion—“so that  Plaint iff’s service of the init ial com plaint  upon the dissolved 

corporat ion arguably sufficed as service upon it s successor.”   I d.  Thus, the court  

stated, “ the record not  only suggests that  Defendant  was on not ice of this lit igat ion 

from  its earliest  days, but  st rongly indicates that  Defendant  had actual knowledge 

of both the init ial com plaint  and Plaint iff’s error in nam ing Lionel Trains as a party.”   

I d. (em phasis in or iginal) .  

 After a review of the record, the Court  finds that  defendant ’s rem oval was 

likewise unt im ely.  Here, as in I ulianelli,  the am ended com plaint  involved the 

subst itut ion of a properly-nam ed ent ity for an im properly-nam ed defendant  with 

the sam e claim s as the or iginal com plaint , rather than the addit ion of a new 

defendant  with new claim s.  I n m ult iple docum ents filed by defendants in the state 

act ion, defendants noted that  “Plaint iff has incorrect ly nam ed Forest  Laborator ies, 

I nc. as a Defendant .  Forest  Laborator ies, I nc. no longer exists as an ent ity.  Forest  

Laborator ies, LLC is it s successor ent ity.”   E.g., Defs.’ Not ice of Rem oval, Ex. C – 

Part  3 at  33 n.1, 35 n. 1, 52 n. 1, 56 n.1 [ Doc. # 1-6] , Ex. C – Part  4 at  2 n.1, 6 
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n.1, 10 n.1 [ Doc. # 1-7] ;  see also id. at  2 ( “At  the t im e Plaint iff filed his Pet it ion, 

Forest  Laborator ies, I nc. was not  an exist ing ent ity.” )  [ Doc. # 1] .   Plaint iff 

at tem pted to determ ine whether he needed to subst itute defendants early on in the 

lit igat ion, but  received no response from  defendants.  Pl. ’s Ex. 15 [ Doc. # 21-1] .   

Forest  Laborator ies, I nc. and Forest  Laborator ies, LLC are not  only closely related, 

but  one is the corporate successor to the other.  I ndeed, both share the sam e 

counsel and place of business.  Thus, the record indicates that  Forest  Laborator ies, 

LLC was not  only on not ice of the lit igat ion from  its onset ,  but  also had actual 

knowledge of the init ial com plaint  and plaint iff’s error in nam ing Forest  

Laborator ies, I nc. as a party.  Despite this knowledge, Forest  Laborator ies, LLC 

waited m ore than six m onths—unt il after the state court  had denied defendants’ 

m ot ion to enforce a forum  select ion clause and dism iss for im proper venue—to 

rem ove the act ion to federal court .  

 The considerat ion of “ fairness to later-served defendants”  for the codificat ion 

of the later-served defendant  rule in § 1446(b) (2) (B)  does not  ar ise under these 

circum stances.  See Brown, 322 F. Supp. 2d at  952 ( “Perm it t ing the Defendant  to 

delay rem oving the case for such a long period would cont ravene the 30 day rule’s 

purpose of prevent ing part ies from  adopt ing a ‘wait  and see’ approach in state court  

before rem oving.” ) .   I nstead, the Court  finds that  the statutory 30-day per iod of 

rem oval for these defendants expired long before service of the am ended 

com plaint .   Plaint iff’s error in nam ing the defendant  in the or iginal com plaint  as 

Forest  Laborator ies, I nc. instead of Forest  Laborator ies, LLC “provides no relief from  

the operat ion of § 1446(b) (1) .”   Lee, 2013 WL 588787, at  * 4.  As such, defendant ’s 

rem oval was unt im ely and the case will be rem anded to state court .  
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 Accordingly, 

 I T I S HEREBY ORDERED that  plaint iff’s m ot ion to rem and [ Doc. # 11]  is 

granted.  

I T I S FURTHER ORDERED that  the Clerk of the Court  shall rem and this 

act ion to the Twenty-First  Judicial Circuit  Court  of Missouri (County of St .  Louis) , 

from  which it  was rem oved. 

 

 

     _________________________ 
     CAROL E. JACKSON 
     UNI TED STATES DI STRI CT JUDGE 
 
Dated this 21st  day of Septem ber, 2015.  


