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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JEFFREY PLACE )
Petitioner, ;
V. ; No. 4:15ev-01147JAR
CINDY GRIFFITH, ;
Respondent. : )

MEMORANDUM AND ORDER

This matter ishbefore the Court on Petitioner Jeffrey Plaga’'s sePetition for Writ of
Habeas Corpus pursuant to 28 U.S.C. § 2254 (Noc.1). The StaterespondedDoc. No. 7),
and Petitioner filed @&raverse(Doc. No. 11) For thefollowing reasons, Petitioner’'s petitios i
DENIED and this action i®ISMISSED.

l. Background

The Missouri Court of Appeals summarized the evidence regarding this catievas:¥

On September 8, 2007Petitionet and his wife, M.P., left a party aft¢Petitioner]
became upset at a comment made by someone at the party. On the wepPkttoner]
accused M.P. of having an affair and punched her in the face three times and slammed
her head into the dashboard of the vehidRetitioner]then choked M.P. until she lost
consciousnessM.P. regained consciousness and attempted to exit the vehicle but
[Petitioner] pulled her back into theehicle slammed her head against the dash board
again and then choked her until she lost consciousness again.

M.P. regained consciousness in the driveway of their home and went inside the home to
use the telephone. M.P. went back outside and[Batitioner] exit the garage of the
home wearing a bullgiroof vest and armed with a shotgun, a handgun and ad7AK
machine gun.M.P. got into her van and called the police. [Petitioner] threateioeklll

! The state court's factual findings are presumed to be corrediatitibnerbears the burden of rebutting
this presumption by clear and convincing evidence. 28 U§2@54(e)(1).
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M.P. if she did nogetout of the van and told her that she better not be calling the police.
M.P. exited thevan andpersuaded [Petitioner] fmut his guns down on the front porch.

After [Petitioner] put the gunsdown, he began pushing.P. across the fronyard at
which time Jeffersoil©ountySheriff s DeputyCarl Beier (“Deputy Beier”) arrived at the
home. M.P.ran toward Deputy Beierand told him [Petitioner] had weapons in his
possession. Deputy Beier retrievedhamtgunfrom the trunk of his patrol car after he saw
[Petitioner] pick up theAK-47 from the front porch. Beier took cover behiatree and

lost sightof [Petitioner].

William Graham (“Graham?”), aeighbor of [Petitiondr saw [Petitioner] running across

the yardand wentto [Petitioner'$ home. Petitionet was holding the AK47 machine

gunand toldGraham that he did not invite the officer to his house. Graham took the AK

47 from [Petitioner] andwalked back to his housevhere he tried to hide the gun.

[Petitioner]wentto Graham’s house, took the AK7 back from Graham and returned to

his home with the gun.

Deputy Beier saw [Petitioner] +®mergewith the AK-47 and he instructed [Petitioner] to

geton theground. [Petitionerpegan shooting at Deputy Beier with the AK machine

gun. Deputy Beier hid behind a tree and returned flPetifionef and Deputy Beier

exchangedyunfire until one of DeputyBeier’s rounds struck [Petitionerfracturing his

neck. Deputy Beier was not shot during theident. After the shooting, twentpine

spent shell casirggfrom the Ak47 machine gun were found in the area of the shooting.
(Doc. No. 78 at 23)

Petitioner was charged with assault on a law enforcement officer in the dgeted
armed criminal action, domestic assault in the second degree, and unlawfukipossésa
weapon At trial, the State presented several witnesses, including HenryHeerst William
Grahamtwo of Petitioner’s neighbors. Reusche testified he was home when he hearddan AK
fired, a sound he recognized based on his ten years of experience in the Air Foras.Ut#able
to identify the type of weapon firing the shotsel thereafter(Doc. No. 71 at 174). Reusche
also testifiedhat“[Petitioner] had a look on his face as if he was going to do whatever he had
to do and no one better stand in the way, He had a look as if he had lost control of himself
with no thoughtsof consequence.(ld. at 177-78).Petitioner presented testimony of another

neighbor, Donna Mischan. She testified she was at home during the incident and heard a loud
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boom and what sounded like firecrackers. Petitioner did not testify in his ownealefens

At the instruction conference, the trial court noted that Petitioagchosemot to testify
and that trial counsdiad not requesd an instructionwith respect taPetitioner’'sright not to
testify. (Doc. No. 72 at 322) Petitioner’s counsel indicated that he had chosen not to offer that
instructionbecause he did not want to highlight to the jury that Petitioner did not tedify.

The trial court approvedthe not giving of that [instruction] under these circumstandek},
and did not includé among its instructions to the jury.

The jury found Petitioner guilty on all four counts. The trial ceeritencedPetitioner ©
life imprisonment for assault on a law enforcement officer, severgyearsfor armed criminal
action, and seven yeafar unlawful possession of a firearm to run consecutive to one another
and concurrent to a sentence of fgaars for domestic assauitthe second degree.

Petitioner raised two points on direct appeal: (1) the trial court erred in admitting
testimonyfrom Henry RueschéPetitioner’s neighbor) regarding Petitioner’s facial expresaton
the time of the incidenaand (2) the trial court erred when it responded to a question by the jury
during deliberations regarding Petitioiserligibility for parole (Doc. No. 78 at 2 The
appellate courtaffirmed Petitioner’s judgment and sentence, finding on the challenge to
Ruesche’s testimony that any error was harmkess on the challenge to the response to the jury
that Petitioner had waived appellate reviewhattissue State v. Place327 S.W.3d 627 (McCt.

App. 2010).

On March3l, 201, Petitioner filed higpro semotion for postconviction relief which
was amended bgppointed counsean July 11, 2011n his amendednotion, Petitioner alleged,
amongother claims, thahis trial counsel was ineffectivby inducing himto waive his right to

testify by informing him that hdid notneedto testify because the jury would be instructed that



it could not use thigact as evidence of his guilt or draw any inference fraorPdtitioner also
attached his pro se pesbnviction motion, in which he alleged his traunselwas ineffective
for failing to investigate and call as witnesses Sam Misahamd Harold Glamann testify
they heard gunshots before heagri‘rapid fire” Petitioner contends this testimony would have
supported his theory that Deputy Befieed first, entitling him to a selflefense instructiof.

The motion court held an evidentiary hearargNovember 1, 2013, at whidhischarco,
Glamman Petitioner’strial counsel, and Petitionall testified.Mischarco, Petitioner’sneighbor
and Donna Mischancosusband, testified hedid not see the incident, but heard the gunshots.
He stated he heard a big bang, two more singular bangs, and sbendlike firerackersor
rapid fire.He did not se®etitioneror observe the direction of the soun(i3oc. No. 79 at 56)
Glamanntestified hewas at a party at his brotherlaw’s home across the street from
Petitioner's homeg(Doc. No. 79 at 10) K stated héeardindividual shots, like “somebody was
target shooting” followed by an “automatic burst” of several shiasat 11), and then two or
three last shotéid. at 12).He did not know whether the last shots were different than the first
shots. Nor was he able to determine where the sounds origiridtgd. (

Trial counsel testified that he obtained Petitioner’s file after Petitionéleen charged
and some discovery conducted. He could not recall whether he had contacted Sam Mischanco or
Hardd Glamann, nor could he recall whether Petitioner had instructed him to contact any
specific individual. Trial counsel stated that Donna Mischanco’s testimorsy the most

favorable to Petitioner for the order of the shots fired and the quality of timadeg. Trial

2 petitionerasserted 13 independent claims in his pro se motion to vacate, &t asibrrect the
judgment or sentence. (Doc. Nel1@ at 1315). Only two of those original claims are relevant to this
habeas petition.

3 As stated previously, Donna Mischanco waled as a defense witness.
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counsel recalled discussing with Petitioner the right to testify,recommendation against
testifying, the jury instruction that may be submitted regarding a defendaitisefto testify,
and trial counsel’s practice of not submittingttiestructionbecause it might highlight to the
jury that a defendant did not testiffDoc. No. 79 at 4954) Trial counsel did not recall
Petitioner ever requesting thatstruction be submitted to the jurfid. at 5254) Trial counsel
stated that based upon the testimony he heard from Mischanco and Glamann atethéagyi
hearing, he did not think their testimony would have been helpful to a jury.

Petitioner testified that he specifically directed trial counsel to comtdividuals who
might have heard the gunshots, including individuals at the party attended abyarg.
Petitioner further testified thdte wanted to testifyat trial, but when his counsebld him he
would askthatthe jury be instructed that they could not hold his decision not to testify against
him, he decided that he wouldnestify.

On November 4, 2013, the motion court denied Petitioner'squostiction motion. The
motion court found that givethe contrast between thaconclusive nature athe other “sound
witnesses (Mischanco and Glamannestimony and thetestimony of the State witness
Rueschewith his superior experience with the sound of weapons, adsfdfise instruction
would not have been warranted. Thus, trial coungailsre to call thesewitnessego testify for
the defense was reasonable tsimategy.(ld. at35) The motion court further found the decision
not to requesan instructionregarding a defendant’s right not to testifgs clearly a matter of
trial strategy. Id. at 36) The Missouri Court of Appeals for the Eastern District affirmed the
circuit court’s denial of the motiorRlace v. State458 S.W.3d 345 (Mo. Ct. App. 2014).

On Juy 24, 2015 Petitionerfiled the instant§ 2254 Petition raisingfour groundsfor



relief. two alleging trial court error and two alleging ineffective assistance ahses’
Respondent argues thHaith claims of trial court errogrounds 1 and)dnvolve matters of state
law and are thus outside the scope of a federal habeas petition. Respondent alschargues t
Ground 2 is not properly before this Cobecause Petitioner failed to properly preserve this
claim in state courtRespondent argues that Ground3, the state cots reasonably found trial
counsel did not promise Petitioner that the trial court would give an instruction oightisor
remain silent and that trial counsel’s decisiontoaequest that instruction was trial strategy that
waswithin the range of professional competeriRepondent argues that on Groufdthe state
courts reasonably found the proposed testimony from the additional witnesses woulgenot ha
created a reasonable probability of a different verdict as that testimony imamamand
cumulative to other testimonygsented. For a similar reason, counsel was not incompetent for
failing to call these additional witnesses.

. Standard of review

Pursuant to 28 U.S.C. § 2254, a district court “shall entertain an application foraf writ
habeas corpus on behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or laws or treaties Qhitieel
States.” 28 U.S.C. § 2254(&)ljn a § 2254habeas corpus proceeding, a federal court®wev
of alleged due process violations stemming from a state court conviction is nakraerson v.

Goeke, 44 F.3d 675, 679t(BCir. 1995).

4 Respondenihasalso addressed Petitioner’s argument that his sentence was unreasonable éltasig
not raisedas a separate claim for relief. (Doc. No. 7 at 3 n.4388In his Traverse, Petitioner clarifies
that the reference made to the excessive sentence he received is in “the conclusionary stdtémeent
Attachment five, and should not be considered as a [sic] indepegrdemid or a claim for relief.” (Doc.
No. 11 at7)
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Federal courts may not grant habeas relief on a claim that has been decided oitghe mer
in State court unless that adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable application of,

clearly established Federal law, as determined by the Supreme Court of #uk &inies;

or

(2) resulted in a decision that was based on apasonable determination of the facts in
light of the evidence presented in the State court proceeding.

28 U.S.C. 8§ 2254(d)(1(R). “A state couit decision is contrary to . . . clearly established law if
it applies a rule that contradicts the governiag Iset forth in [Supreme Court] cases or if it
confronts a set of facts that are materially indistinguishable fromm@¢8e Court] decision . . .

and nevertheless arrives at a [different] res@&ble v. Norris, 474 F.3d 1090, 1095 (8th Cir.

2007) (quaing Mitchell v. Esparza, 540 U.S. 12, 1B (2003)). A State court “unreasonably

applies” federal law when it “identifies the correct governing llegke from [the Supreme]
Court’s cases but unreasonably applies it to the facts of the particular stateef® case,” or
“unreasonably extends a legalmmiple from [the Supreme Cous{ precedent to a new context
where it should not apply or unreasonably refuses to extend that principle to a next whietre

it should apply.”"Williams v. Taylor 529 U.S. 362, 407 (2000). A State court decision may be

considered an unreasonable determination “only if it is shown that the statEs cour

presumptively correct factual findings do not enjoy support in the record.” Ryan ke CB&7

F.3d 785, 790-791 (8th Cir. 2004) (citing 28 U.S.C. § 2254(e)(1)).

A State coufs factual findings are presumed to be correct. 28 U.S.C. § 2254(e)(1);

Wood v. Allen, 558 U.S. 290, 293 (2010). Review under 8§ 2254(d)(1) is limited to the record

before the state court that adjcalied the claim on the meriSullen v. Pinholster, 131 t.

1388, 1398 (2011)Clear and convincing evidence that State court factual findings lack



evidentiary support is required to grant habeas réit).S.C. § 2254(e)(1YWood 558 U.S. at
293.

I11.  Procedural default

“Ordinarily, a federal court reviewing a state conviction in a 28 U.S.C. § 2254epliage
may consider only those claims which the petitioner has presented to the statencour

accordance with state procedural ruleschold v. Dormire, 675 F.3d 1082, 108%/ (8th Cir.

2012) (quotations and citations omitted). “In Missouri, a claim must be presenteth ategaof
the judicial process in order to avoid defauld’ at 1087 (quotation and citation omitted). A
petitioner must have “fairly presented the substance of the claim to the stdge cothereby
affording such courts fair opportunity to apply controlling legal principles to ttis faearing

upon [the] claim.”_ Wemark v. lowa, 322 F.3d 1018, 12D (8th Cir. 2003) (quotations and

citations omitted). “A claim has been fairly presented when a petitioner hasrlgroaised the
same factual grounds and legal theories in the state courts which he is aggempaiise in his
federal habeas petitionld. at 1021 (quotations ancitations omitted)A 8 2254 applicant’s

failure to raise a claim in state court results in procedural defaegt\Wooten v. Norris, 578

F.3d 767, 777 ® Cir. 2009).

“When a habeas petitioner defaults his federal claims in state .coufederal habas
review of his claims is barred unless he ‘can demonstrate cause for the defaalttwaeld
prejudice as a result of the alleged violation of federal law, or demonshtatteailure to

consider the claims will result in a fundamental miscarriage at@ist Morgan v. Javois, 744

F.3d 535, 538 (8th Cir. 2013) (quoting Coleman v. Thompson, 501 U.S. 7251781091),

cert. denied, 134 S. Ct. 1882 (20)¥4 “Cause must be something external to the petitioner,

something that cannot fairly be attributedhion.” Arnold, 675 F.3d at 1087 (quotation and




citations omitted). To establish actual prejudice, the petitioner “must show thatréhe @
which he complains ‘worked to his actual and substantial disadvantage, infestiagtine trial
with error of castitutional dimensions.”lvy v. Casparj 173 F.3d 1136, 1141 (8th Cir. 1999)

(quoting United States v. Frady56 U.S. 152, 170 (1982)). To establish that a fundamental

miscarriage of justice would result, the petitioner must “present new evideic#itinatively

demonstrates that he is innocent of the crime for which he was convicted.” Murphyyv68ih

F.3d 845, 850 (8th Cir. 2011) (quotation and citation omitted).

V. Discussion

A. Trial court errors

(1) Ground 1

In Ground 1 Petitioner contends the trial court erred in overruling his counsel’s objection
to the testimony of State’s witness Henry Ruesche regarding Petitionddb dapressions.
When asked how Petitioner lookatlthe time of the incidenRuesche referred tashmilitary
background and trainingn describing PBtitioner as “somebody who has lost control of
themselves.” (Doc. No.-TI at 176177) Specifically, Ruesche testified thgtPetitionet had a
look [on] his face that he had totally lost it. He had thak, | am going to do whatever | am
going to do, nobody stands in the middle of it, and whatever happens, happens, with no
consequences, no careful consequehdés. at 177178) Petitioner’s tial counsel objected to
this testimony as calling for spectitm; the trial court overruled the objectiomd.(at 177)On
appeal, Petitioner arguékdere was no foundation f®uesche’s testimony because he lacked the
expertise to relate Petitioner’s facial expression to his state of mind.

It is not within afederalhabeascourt’s province “to reexamingtatecourt determinations

on statelaw questions. In conducting habeas review, a federal court is limited to deciding



whether a conviction violated the Constitutitewys, or treaties of the Unite8tates.”Egelle v.
McGuire 502 U.S. 62, 668 (1991). Only when the “evidentiary ruling infringes upon a
specific constitutional protection or is so prejudicial that it amounts to a derdalegbrocess”
will the ruling justify habeas corpus religbdi v. Hatch, 450 F.3d 334, 338 (8th Cir. 2006). “To
carry that burden, the petitioner must show that there is a reasonable prolfadtilityeerror
complained of affected the outcome of the friad., that absent the alleged impropriety the

verdict probably would have been different.” Gee v. Groose, 110 F.3d 1346, 1350 (8th Cir.

1997) (en banckeealsoBounds v. Delo, 151 F.3d 1116, 1119 (8th Cir. 1988deralhabeas

court may only overturn astate courts evidentiary ruling“if the state court decision was

‘objectively unreasonable.”Cavazos v. Smith, 565 U.S. 1, 2 (2011) (per curiam) (quoting

Renico v. Lett, 599 U.S. 766, 773 (201@&g¢rordColeman v. Johnson, 566 U.S. 650, 651 (2012)

(per curiam) (quotingCavazos, 565 U.S. at 2).

Here, theCourt cannot say that thegal courts evidentiary ruling was unreasonable. In
any event, therial court’'sruling, affirmed on appeal, did not infringe upon any constitutional
protection and was not so prejudicial as to amount to a denial of due pideesppellate court
found that even ithe trial court improperly admittdluesche’sestimony, the testimony was not
outcomedeterminative given the overwhelming evidence supporting Petitioner’s ctiomnvi
(Doc. No. 78 at 67) Petitioner’'s wifetestified thathe punched herslammed her head against
the dashboard of their vehicle twice, and choked her until she lost consciouSinesalso
testified thatPetitioner had taleast three weapons and a bupebof vest before Deputy Beier
arrived at the homen addition,multiple witnesses sa®etitionerin possession of weapons that
night and Ruesche testified he heard gunshots fPetitioner's AK-47 machine gun before

hearinggunshots from Deputy Beiar shotgun. It is uncontested tliRetitionershot atDeputy

10



Beier andthere waso evidence indicatg Deputy Beier fired his weapon first as suggested by
Petitionerat trial. Therefore, there is no reasonable probability that the exclusi®uedche’s
testimony would have changed theécmme of tial. The Court will deny Ground 1.

(2) Ground 2

In Ground 2, Petitioner argues the trial court erred in responding to the jury’s remuest f
clarification ofhis eligibility for paroleinstead of allowing them to be guided by the instructions
they had been giveWhile deliberating the sentence, the jury sent two nimteketrial court.
The first note read:

On Count 1 does Life Imprisonment mean the individual [will] be incarceraitddut
parole or will he be available for parole after how many years?

After conferring with counsel from both sides, the trial court sent the falpwasponse:

Only on a First Degree Murder Charge under Missouri law, is there a sentenife of L

without eligibility for Parole.On all other Life sentences, Parole is in the discretion of the

Board of Probation and Parole. On the charge of Assault of a Law Enforcemeat (@ffic

the First Degree, the Defendant must serve 85% of whatever sentence is imposed. For

this purpose it is my understanding that the Parole Board considiersds 30 years.
(Doc. No. 7-2 at 374-77)

The second note sent by the jury redav]hat is the parole guideline for Count”2?
Before a response to this question was sent to the jury, the following exchange teanplze
record

[THE COURT]: | am actually going to respond to three and four before they kother

ask those question¥ou have seen, both of you, my proposed response, do either of you

wish to make any objection or comment for the record?

[APPELLANT'S COUNSEL]: I do not, Your Honor.

[RESPONDENT'S COUNSEL]: No, Your Honor.

The trial court then sent the following response:
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The minimum for eligibility on Count 2 is three years. There is no minimum time for
eligibility for Parole on Counts 3 & 4.

(Id. at 377)

Respondenargues Ground 2 is procedurally barred because Petitioner only raised it as a
claim of plain error on direct appeal; the appellate court declined plain err@awdecause
Petitioner waived appellate review of the issue by stating he had no abjectlee trial court’s
proposed response to the jury’s question. (Doc. Nba?1617) The Eighth Circuit has applied
the principle urged biRespondent‘Because the statourtrefused to review for plaiarror, we

are procedurally barred from reviewing this claidchnston v. Bowersox, 119 F. Supp. 2d 971,

979 (E.D. Mo. 2000)aff’'d sub mm. Johnston v. Luebbers, 288 F.3d 1048 (8th Cir. 2002)

(quotingBittick v. Nixon, No. 983729, slip op. at 4, 1999 WL 64118&h Cir.Aug. 24, 1999,

citing Hornbuckle v. Groosel06 F.3d 253, 257 (8th Ci.997).° Petitioner therefore fails to

establish a right to relief on Ground 2.

B. Ineffective assistance of counsel

(1) Ground 3

In Ground 3 Petitionerassertdistrial counsel was ineffecte/by inducing him towaive
his right to testify by informing hinthat the jury would be instructed that it could not consider
his not testifying in determining his guiénd then not requesy the instruction A criminal

defendant has a federal constitutionght to testify on his own behalf at trial. Rock v. Arkamssa

483 U.S. 44, 5353 (1987). The defendant “has the ultimate authority to make certain

fundamental decisions regarding the case, [including] whether tdestify in his or her own

® This conclusionis based orthe current &te of the law in the Eighth Circuit as notecdHarnbuckle
namely that where the stateurtdoes conduct plairerror review, the federahabeasourtmay choose
between enforcing the procedural bar and reviewing the claim under the saex pilainerror standard
applied by the stateourt Where the stateourt declines to conduct plairerror review of a defaulted
point, the procedural bar must remain intact.
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behalf.” Jones v. Barnes, 463 U.S. 745, 751 (1983). “Becauggtiteo testifyis a fundamental

constitutional guarantee, only the defendant is empowered to waivighhé United States v.

Bernloehy 833 F.2d 749, 751 (8th Cir. 1987). A defendant’s waiver ofigjine to testify must be

made voluntarily and knowingl¥rey v. Schuetzle, 151 F.3d 893, 898 (8th Cir. 1998 also

Berkovitz v. Minnesota, 505 F.3d 827, 828 (8th Cir. 2007) (“Only the defendant may waive her

right to testify, and the waiver must be made voluntarily and knowingly.”).
The Sixth Amendment guarantees a criminal defendamtgheto effective assistance of

counsel.Strickland v. Washington, 466 U.S. 668, 686 (1984). To sietffectiveassistance of

counsel, Petitioner must show both that “[lislinsel’s performance was deficient” and that “the

deficient performance prejudiced [his] defende.” at 687;see alsdPaulson v. Newton Corr.

Facility, 773 F.3d 901, 904 (8th Cir. 2014). To show deficient performance, Petitioner must
show “thatcounselmade erors so serious thatounselwas not functioning as thedunsel
guaranteed the defendant by the Sixth Amendmediritkland 466 U.S. at 687. “Judicial
scrutiny of counsek performance must be highly deferential,” and Petitioner bears a heavy
burden inovercoming “a strong presumption tl@tunsek conduct falls within the wide range
of reasonable professional assistance” and “might be considered soundatieglystid. at 689
(citation and internal quotation marks omitted). To show prejudice, Petitioner musttiséiow
“there is a reasonable probability that, but dounsek unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probabffigient to
undermine confidence in the outcomkgl” at 694.

When as herean ineffective assistance claim has been addressed by the statéhtourt,
Court must bear in mind that “[tjlaken together, AEDPA daulickland establish a ‘doubly

deferential standard’ of reviewWilliams v. Roper 695 F.3d 825, 831 (8th Cir. 2012j)tétion

13



omitted. “So long as the state court’s decision was not ‘contrary to’ clearly isstadbllaw, the
remaining question under the ‘unreasonable application’ clause of § 2254(d) is whethatiethe s
court’'s determination undehé Strickland standard is unreasonable, not merely whether it is
incorrect.”ld. “This standard was meant to be difficult to meet, and even a strong case for relief
does not mean the state court’s contrary conclusion was unreasoméb({@ternal quotation
marks omitted).

In denying Petitioner's claim, the motion coddund Petitioner's testimonyhat he
waived his right to testify because trial counsel told him the court would ingtracjury
regardinghis right to refrain from testifying wasat credible. When asked when he found out
that the right not to testify instruction wasn’t given, Petitioner said aboatalgter when he
read the trial transcript. However, the motion court noted that Petitionemwhe ¢ourtroom
when the instructions were read to the jury and should have known that the right notyto testif
instruction was not part of them. (Doc. Nel@ at 36)The motion court further found thatal
counsel’s “decision not to request the right not to testify instruction wadycke matter of trial
strategy. . . for a clearly stated reason, which was approved by the Trial Juldgpe.” (

In reviewing this claim on appeal, the Missouri Court of Appdakerred to the motion
court’s credibility assessment of Petitioner and his ¢nansel, stating:

At the evidentiary hearing, trial counsel testified that he discussed vatiamd his right

to testify and informed Movant that the decision was “his and his alone.” el ket

after his discussions with Movant, Movant “felt thatdteuldn’t” testify. Trial counsel

explained to Movant that the trial court could instruct the jury not to hold against him his

decision not to testify but told him that “it's my practice not to [request that itistnfic
because | think it highlights ib the jury.” Trial counsel recalled that Movant “seemed to

be in agreement with what | was saying” and never asked trial counsel to request the

instruction. Trial counsel denied telling Movant that he would request the instruction.

Movant also provided testimony about his decision not to testify. Movant explained that

he “absolutely wanted to testify” but waived his right to do so after speakingato tri
counsel. He stated that trial counsel told him that the trial court would instruct the jury
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that it cauld not draw adverse inferences from his decision not to testify and that Movant
did not need to testify because the State had not proved its case. Movant ailsd teatif

trial counsel told him that he would request the jury instruction regardingtisi@h not

to testify.

Faced with conflicting testimony regarding Movant and trial counsel’'s disrusbout

Movant’s right to testify, the motion court had to determine each witne=ssibdity and

the weight to be given the testimony. In its judgment, the motion court rejected

Movant’'s explanation that he waived his right to testify based on trial counsziimase

that the jury would be instructed not to consider his lack of testimony, explaining that

“[w]lhen asked when he found out that tihght not to testify instruction wasn't given[,]

[Movant] said about a year later.... In point of fact, Movant was in the Courtroom when

the Court read the instructions to the jury and that instruction was not one of them.” The

motion court also stated thaedause, during the instruction conference, trial counsel
explicitly stated he did not wish to offer an instruction on Movant’s right not tiytes

the court did “not believe that [Movant’s] version of the conversation with his\ajte

accurate.” Thecourt determined that “[Movant’s] testimony with regard to this issue is

not credible”. . . We defer to the motion court’s superior opportunity to judge the
credibility of witnesses.
(Doc. No. 7-14 at 6-7)

The appellate court’s decision did not involve an unreasonable determination of she fact
presented in state court, nor did it represent an unreasonable applicaBorcidandor any
other federal law to the facts of this ca&s.discussed abovd)d record contains ample factual
support for the state court’s conclusion tRatitioner’s testimony on this issue was not credible
and that trial counsel had a valid strategic reason for not requesting thestiost Thus,
Petitionerhas not shown that hisial counséls performance was deficient or that he suffered
any prejudiceon account of counsel’s assistance regarding his right to testibyind 3 will be
denied.

(2) Ground 4

In Ground 4, Petitioner assetiss trial counsel was ineffective for failing to investigate
and call as defense witnesses Sam Mischanco and Harold Glddsoontends their testimony

would have supported the defense theories of lack of intent arde$etfseThe decision not to
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call a wtness s “virtually unchallengeableas a matter oftrial strategy.Rodela-Aqguilar v.

United States596 F.3d 457, 464 (8th Cir. 2010) (internal citation and quotation marks omitted).
However, failing to interviewwitnessesor discover mitigating evidenceay be a basis for
finding counseineffective within the meaning of the Sixth Amendment rightctmunselif the
petitioner can “make a substantial showing that, buttomsel’sfailure to interview. . .the
witnessesn question, there is a reasonaptebability that the result of his trial would have been

different.” Kramer v. Kemna21 F.3d 305, 309 (8th Cir. 1994). For the following reasons,

Petitionerhas not made the substantial showing required of him in this case.

In denying Petitioner’s clainthe motion court noted “this is one of those cases where
Movant's trial counsel had very little to work with.” (Doc. N6-10at 32)Both Mischano and
Glamanntestifiedthey heard the sounds of gunshots; however, neither one saw the incident, and
their testimony at the evidentiary hearing offered no indication that Depeigr ted the first
shots.Themotion court stated:

The inconclusive nature ¢Mischanco and Glamann]gestimony contrasted with the
testimony of the State witness Ruesche, with his superior experience with the sound of
the weapons would not, in this Court's judgment have warranted -aesatise
instruction. Thus Movant’'s Trial Counsglfailure to have called such witnesses was a
matter of sound trial strategy and therefore cannot convict him of ineffetazene

(Id. at 33)
In reviewing this claim on appeal, the Missouri Court of Appeals stated:

The record supports the motion court’s finding that Mr. Misch@nand Mr. Glamann’s
testimony “about the sounds they heard [did] not support Movant’s theory that the
Deputy fired first.” The only testimony that Mr. Miscle@anand Mr. Glamann offered
was that they heard two “bangs” or “shots” followed by “rapid fire” or an ‘faatc
burst.” Neither offered testimony distinguishing the sounds as shotgun shots-4r AK
shots, and neither testified that he saw whether Movant or Deputy Beier fatedifia
potential witness testimony would nainqualifiedly support a defendant, the failure to
call such a witness does not constitute ieff/e assistance.”

(Doc. No. 7-14 at 9-10)
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Under the instant facts, it cannot be said that Petitioner was prejudicedubgel’s
failure to call Mischano and GlamannAs found by the motion court arappellate courtthey
were “sound” witnesses who merely heard shots, but did not see who fired them. ¥Moreove
because neither witnessuld clearly identify who fired firsit is unlikely their testimony would
have yielded a different outcomieFurthermore, the Missouri Court of Appeals applied the
Strickland standard, and Petitioner has failed to demonstrate that such application was
unreasonable. The decision was well based on law and fact and was not “contrary to” nor
involved an “unreasonable application of” clearlytabished federal law. 28 U.S.C. §
2254(d)(1). Finally, Petitioner has not shown that the state determination ‘deisuéiedecision
that was based on an unreasonable determination of the facts in light of the evidemtedoiese
the state court proceed.” 28 U.S.C. § 2254(d)(2). Ground 4 will be denied.

V. Conclusion

Upon careful consideration, th€ourt determines thaPetitioner has not shown an
entitlement to habeas relief on any of the grounds asserted in his petition.

Accordingly,

IT ISHEREBY ORDERED that Petitionedeffrey Place'etition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2251iEIDENIED.

IT IS FURTHER ORDERED that because Petitioner cannot make a substantial
showing of the denial of a constitutional right, the Court wdit issue a certificate of
appealability.See Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 199¢krt. denied, 525 U.S. 834
(1998).

A separatgudgmentwill accompany this Memorandum and Order.

6 Arguably, the testimony of Mischanco and Glamann would have beenely cumulative of the
testimony already offered by Donna Mischanco as to what she heard the nighinafdbnt.
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Dated this26th of September, 2018.

N A. ROSS
ITED STATESDISTRICT JUDGE
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