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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

CEPIA, LLC,
Plaintiff,

V.

UNIVERSAL PICTURES VISUAL
PROGRAMMING LIMITED, No.4:15 CV 1181 JMB
and

UNIVERSAL PICTURES
INTERNATIONAL ENTERTAINMENT,

~— T N N - N N N N

Defendants

MEMORANDUM AND ORDER

Currently before the Court Befendants’ Motion to Dismiss Plaintiffs Complaint for
Lack of Personal Jurisdiction (“Motion to Dismiss”), pursu@nEed. R. Civ. P. 12(b)(2).
(ECF No. 10) Plaintiff fled a Memorandum in Opposition (ECFE M) and Defendants filed a
Reply (ECF No. 20). On December 3, 2015, the Court heard otaharg on the Motion to
Dismiss. All matters are pending before the undersigned, mathdnset of the parties,
pursuant to 28 U.S.C. § 636(c). The Court concludes that the MotionnisBisay be
resolved on the basis of the existing record. For the reasons ob#ilogd Defendants’ Motion

to Dismiss will be granted.

! The Court construes the Motion to Dismiss under Rule 12(b)(2), bes tiwat
Defendants cite to Rule 12(b)(3).
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PROCEDURAL AND FACTUAL BACKGROUND

General Background

Plaintiff Cepia, LLC (“Cepia”) is a limited liability companydarporated under the laws
of Missouri,with its principal place of business in St. Louis, Missou@epiais in the business
of developing, manufacturing, and selling innovative toys, inefuthe ZhuZhu Pets Toy Line
that inspired the movieQuest for Zhu andAmazing Adventures of Zhu (“the Movies”). (ECF
No. 1 at Exh. 1 at 1f2) Defendants in this matter are Universal Pictissial Programming
Limited (“UPVP”) and Universal Pictures International EntertainnfdPIE”) (sometimes
collectively referred to herein as “Universals”). Defendants BRxWd UPIEareNBCUniversal
business entitiedpoth defendantare foreign corporatns with their principal place of business
in London, England. 1d. at 1 45)

Cepia initiated the instatdwsuit onJuly 31, 2015 Cepia’sComplaint seeks monetary
damages and other remediegonnection witha dispute stemming frothe marketing and
distribution of two animated children’s movies produced by Cepraparticular, Cepia alleges a
breach of contract between UPVP and Cepia (Counts | and Il), converdimidrydantgCount
[11), and abreach othe impliedduty of good faith and fair dealing by UPVP (Count 1V). (ECF
No.latf 1)

Cepia alleges diversity jurisdiction, pursuant to 28 U.S.C. § 133@pia contends that
this Court has personal jurisdiction baseda&fendantsloing business with €pia in this
District and their commmsion of alleged tortious act(g)at have an effect in this district.Id (at
1 9) Cepia arguethat “Missouri is designated as the jurisdiction to administer tbiRution

Agreement at issue, and the law of Missouri applies to theithiigon Agreement.” (Id.)



On September 15, 201Bgefendants filed the instaMotion to Dismiss, claiming that
this case should be dismissed for lack of personal jurisdict{&CF No. 10) In response,
Cepia asserts that the Court can exercisegpal jurisdiction over Defendant UP\BBcause
UPVP entered into a Distribution Agreement and purposefully avadelfi of the privilege of
conducting business in Missouri.

The Court notes that Cepia’s response and Declaration of Laura Kurasaddy
Defendant UPVP and the exercisgpefsonal jurisdiction over UPVP;id silent as to the
exercise of personal jurisdiction over Defendant UPIE. Duriafasgument, the parties
arguments indicated an agreement thatE wasonly tangentially involve in the matter. The
record in this casmdicates that th€ourt would have no independent basis to exercise personal
jurisdiction over UPIE apart fromiatwhich might exist for UPVP. Inasmuch as the Court
concludes that it lacks personal jurisdictawer UPVP, it also concludes that it lacks jurisdiction
over UPIE. The remainder of this Memorandum a@dder focuses on UPVP.

According to Cepia’s Complaint, Cepia conceived, developed, and athmed a
children’s Toy Line featuring motorized hamsters under the tradefmarZhu Pets. ECF No.

1 at Exh. lat 11 1113) The Toy Line became a marketplace success, and Cepia heavily
promoted the ZhuZhu Pets Toy Line throughout the United States abihited Kingdom. In
2010, Cepiaxended distribution of the Toy Line beyond the United States topgyuAsia,
Australia, New Zealand, and North and South Americhl. af 1 16) In addition to expanding
its geographic distribution, Cepia extended the Toy Line to includéaud creatures and
combat hamsterss well agelated play sets and accessories under the Kung Zhu trademark.
(Id. at 191 1718) The ZhuZhu Pets and Kung Zhu toy lines were part of Cefdaisniverse”

brand of toys. Ifl. at 119) CepialsodevelopedZhu-themed games, music, and videos



showcasing the Zhu worlds and promoting Zhu products and drivinghiXbtse toy sales. Id.
at 1 2122) In 2011, Cepia financed and produced the Movi@aest for Zhu andAmazing
Adventures of Zhu (previously knowrasKung Zhu). (Id. at § 24; Glassman Aff. at §13)

Cepia approached NBCUniversal's Home Entertainment division abouétimayland
distributing the Movies, and thereafter Cepia’s inquiries to UPWedaom agents for Cepia
based outside of Missouri including agents located in the United Kingd@tassman Aff. at
114) The agents discussed distribution and marketing of theesloutside the United States
and Canada. (Glassman Aff. at 1§13 Cepia and UPVP entergdo a Distribution
Agreemengoverning the terms under which UPVP would have the exclusive riglstidbute
the Movies outside ahe United States and Canad@CF No. 1 at Exh. A)

UPVP is @ NBCUniversal entity. (Glassman Aff. at 196 In 2011 and 2012,
UPVP’s business was primarily media marketing and distributiditneg and television shows
for home entertainment outside of North AmericdPVP does not have any employees or
agents in Missouridoes not own any property or bank accounts in Missouri, doesnadtict
business in Missouri, and is not licensed to do busindgsssouri. (Glassman Aff. at 1975
UPVP does not distribute any media for the home entertainment maMetsiouri or order any
finished products for distribution. Id at 1 910) UPVP did not advertise the Movies in
Missouri. (d.at  11)

. Distribution Agreement

A. Summary of Pertinent Terms

The present dispute arises out of Ehstribution Agreement (“the Agreementigtween
Cepia and UPVP. A copy of thgreementwvas filed with the Complaint as Exhibit A. (ECF

No. 1-1) The Agreement is ofgage in length, signed by representatives of Cepia and UPVP,



and dated “@1-2011" (ld.) The Agreement is directed only to the distribution of the movies
Quest for Zhu andKung Zhu, but indicates that other titles would be “discussed in goddTait
(Id.) The Agreement grants UPVP certain exclusive distribution righasve to the two
referencedhu movies. [d.) In particular, the Agreement grad®VP “the eclusive right to
distribute both Titles on DVD, Bluay, 3D Bluray, EST, VOD, and TV.” These exclusive
rights, however, were territorial only aeglpressly excludary distribution rights irthe United
States and Canada.ld) By its own termsthe Agreement was to Hemited in duration—
coveringfrom the date of signing to December 31, 2014, with the intention Staibdtion
would begin in September 2011ld.j The Agreement contemplatéuhat “[a] longer form
agreement will be negotiated ingpbfaith and until such time this agreement shall be legally
binding and shall constitute the entire agreement between the partegoensede all prior
communications and agreements.Id.)

In the Agreement, UPVP earned a fee based on “a percentage of the gross evholesal
revenues received by [UPVP] less all returns (‘the Feelll? Cepia bore most of the costs of
manufacturing, distribution, and marketindd.

In the Agreement, Cepia retained most, if not all, approval riglksr example,

The Agreement includethe followingMarketing and Approvalprovisions:

Marketing: Cepia intends to spend a minimum of 128 of forecasted

revenues on marketing in each territory and for each Title istsl6 weeks of

release. [UPVP] to recommend a marketing plan for each territory eyid @

have final approval over such marketing plans. [UPVP] to executasariteting

plans, after Cepia’s approval.

Approvals: a. Inall territories Cepia will haveirfal approval over all dubbing

and marketing costs; [UPVP] will propose costs to Cepia in advanc€apia

will give pre-approval per its discretion. b. [UPVP] will advise Cepia on how

best to market and package the movies; Cepia will have final appneeabb
marketing and packaging.



(id.)

Pursuant toan Accounting and Reportingrovision UPVP was required to “report to
Cepia 90 days after the end of each quarter, such report will indicaterstless, costs, fees,
etc. for the quarter and will be accompanied by paymentd?) (The provison did not
specifically direct where such payment would be made.

Finally, the Agreement includes a “Jurisdiction” clause stating that the Vdidle
administered under the Laws of the State of Missouri.” This pmvisia choice of law
provision ands sometimes referred to in this matter as the “Laws Clauskl)) (

B. Overview of Contract Formation and Alleged Breach

The record bfore the Court indicates that the Agreement was formed and perfoymed
UPVP outside oMissouri. Cepia’sAgents discussed with UPVP the distribution and marketing
of the Movies outside of North America(Glassman Aff. at  14) In the course of negotiating
the terms of the international distribution agreement, the paxiehanged draft revisions,
e-mails, and phone calls. (Kurzu Dec’l at | 2; Glassman Aff. at 118)2,No agent or
employee of UPVRraveled to Missouri to meet with Cepia personnel. (GlassmaraiAff8)
In contrast, Cepia sent several employees and agents to Englandectian with the
Agreement. These included the CEO, marketing director, a canswdnd an attorney. Id( at
1922-24)

Cepia drafted an initial deal memorandum that contained the Laws Cl8E§4# No. 1
at Exn. A) UPVP never made any revisions to that provisidBlaséman Aff. at § 17) Cepia
transmitted the initial draft of the deal memorandum to UPV{Blassman Aff. at 117) On
April 15, 2011, Cepia signed the Agreement and forwarded the AgreemdiwM® for its

signature. (Kurzu Dec’l at 2, Glassman Aff. at 119) On April 21, 20RBYRtountersigned



the Agreement. 1d.) UPIE is not a party tthe Agreement. (ECF No. 1 at Exh. A)

Cepia filed the present lawsuit after it discovered that UPVP had allegstitigutedthe
Amazing Adventures of Zhu (previously known asKung Zhu”) to television networks in Brazil
and Francevithout Cepia’sknowledge or approval. (ECF Nb.aty53; ECF No. 14 at 3)
Broadly speaking, Cepia alleges that UPVP’s marketing plamsnfiazing Adventures of Zhu
were unacceptable. (ECF No. 1§t39-50) Count | of the Complaint alleges a breach of the
Agreement as a result of UPVP’s unauthorized distributiodneizing Adventures of Zhu.
Count Il alleges that UPVP breached the Agreement by failing to payues@wed to Cepia.
Count Il alleges a cause of action for conversion relative to the rAmaang Adventures of
Zhu. Count IV alleges cause of action for breach of the implied duty of fgabcand fair
dealing relative to the Agreement.

C. Course of Dealings and Distributian —Quest for Zhu

In April 2011, Laura Kurzu, Cepia’s marketing director, traveled tadoorand attended
Universals’ annual conference and made a presentation about thesMd@assman Aff. at
22) Beginning in April 2011, Cepia personnel in St. Louis and UPVP persanhehdon had
conference calls to discuss the marketing and distributiQuest for Zhu. (Kurzu Dec’l at  3)
UPVP emailed its first forecast and marketing plan to Cepia employeesharahfter, UPVP
personnel conducted a video conference with Cepia personnel in Sttd.dissuss the
marketing and distribution @uest for Zhuin the summer of 2011. Id. at 14) UPVP
personnel had other video conferences with Cepia pensarfsie Louis to discuss the marketing
and distribution oQuest for Zhu, and telephone calls to discuss anticipated dubbing and
marketing costs, approval of such costs, and graphics and packaging dgthié.{1 45, 8)

UPVP personnel sent multipéemail requests to Cepia employees in St. Louis seeking approval



of dubbing and marketing costs and DVD and-Rhy graphics and packaging details stemming
from UPVP’s distribution oQuest for Zhu. (Id. at 15, 8) UPVP personnel in London and
Cepia emloyees in St. Louis exchangedarails discussing UPVP’s international press release to
be used to market the Moviesld.(at 1 10)

Chris Mouser, a Cepia employee in St. Louis, set up an FTP site so ¥atddBld share
documents, videos, and informatiwith Cepia employees in St. Louisld at  6)

UPVP senfinished DVD and BleRayproduct samples d@uest for Zhuto Cepia in St.
Louis at Cepia’s request.Id( at 1 9; Glasman Secondff. at | 5)

UPVP made quarterly paymentsCepia’sU.S. Bankaccountstarting on September 30,
2011. (d.atf7) UPVP made quarterly payments on September 30, 2011 in the afmount o
$197,473, on December 31, 2011 in the amount of $462, 904, on March 31, 2012 in theshmount
$146,546, on December 31, 2013 in the amount $93,433, on March 31, 2014 in the amount of
$155,460, and on June 30, 2014 in the amount of $134,936. (ECF No. 14 at Exh. A)

D. Course of Dealings and Distributiasn — Amazing Adventures of Zhu

Russell Hornsby, Cepia’s CEO, met and discussed UPVP’s marké&imgm
distribution ofAmazng Adventures of Zhu with UPVP in Londm in May 2012. Phillip Kaplan,
Cepia’s St. Louihased outside counsel, also attended this meeting. (Glassmai $44)

As noted above, Cepia contends that UPVP distribfiaaking Adventures of Zhu to television
broadcasterm Brazil and Francaithout Cepia’s knowledge or approval. (ECF No. &}
As a result if this alleged conduct, Cepia claims it has beendoa (d. at15562) There is

no allegation that UPVP distributéanazing Adventures of Zhuto any outlet in the United States.



1. Summary of Parties’ Arguments

UPVP argues that theourt lackspersonalyrisdiction over itoecause Cepiaonduct
does not fall within the scope of Missouri’s leagn statute, anbdecausexercising such
jurisdiction would notomport with due processMorespecifically, UPVP argues thatespite
the parties’ interactions in terms of negatigtand performing the Agreement, the performance
of the contract and the distribution of the Movies occurred entiresidrubf Missouri.  Further,
UPVP asserts that it did not conduct any business in Missodrglarevenue was earned outside
of Missauri where the Movies were marketadd distributed. UPVP alsocontends that the
choice of law provision in the Agreement is insufficient topgurpthe exercise of personal
jurisdiction in Missouri.

In opposition to Defendants’ Motion to Dismig3epa argues that UPVP is subject to
personal jurisdiction in Missouri because UPVP voluntgilysued an ongoing business
relationship with a Missouri company to distribute Cepia’s Movieglersubstantial payments to
a Missouri company, exchanged phonescaitid emails with Cepia in Missouri, submitted sales
forecasts and marketing plans to Cepia in Missouri for its apprattahded online meetings
with Cepia employees, and shipped product samples to Cepia inukMlis0epia claims thahe
nature and the quality @fefendantstontacts in the State of Missouri, as well as the quaotity
those contactsupport theCourt’sexercise of personal jurisdictiom this matter Cepia also
relies on thehoice of law provision in the Agreement. That provision reguine parties to
apply Missouri law. According to Cepia, the inclusion of the blisschoice of law provides
supportghe exercise of personal jurisdiction over UPVEepia contends that Missouri is the

only logical place to litigate the present dispute.



OVERVIEW OF APPLICABLE LAW

To defeat a motion to dismiss for lack of personal jurisdictidre ftonmoving party

need[] only make a prima facie showing of jurisdictionMiller v. Nippon Carbon Co., Ltdb28

F.3d 1087, 1090 (8th Cir. 2008). This requires “a plaintiff [to] state seffidacts in the
complaint to support a reasonable inference that the def¢hdantbe subjected to jurisdiction

within the state.” Dairy Farmers of America, Ing. Bassett &\Valker Int'l, Inc, 702 F.3d 472,

474 (8th Cir. 2012) (internal quotation omitted). “The plaintiffittma facie showing must be
tested, not by the pleadings alone, but by the affidavits and exhibitstactsath tle motion[]

and in opposition #reto” Dever v. Hentzen Coatings, 1n880 F.3d 1070, 1072 (8th Cir.

2004)(citation and internal quotations omittedCepiahas the burden of proving facts

supporting personal jurisdictionViasystems, Inc. v. EBMPapst St. Georgen GmbH & Co.

KG, 646 F.3b89, 592 (8th Cir. 2011).Where, as here, the Court does not hold a pretrial
evidentiary hearing on the issue of personal jurisdiction, thetiilaneed only make a prima
facie showing of jurisdiction based on the pleadings, affideawitg,exhibits. Miller, 528 F.3d at
1090. “For purposes of a prima facie showing, the court must veeevidence in the light
most favorable to the plaintiff and resolve all factual conflicthie plaintiff's favor.” Digi-Tel

Holdings, Irt. v. Proteq TelecomLTD., 89 F.3d 519, 522 (8th Cir. 1996) (citation omitted).

“Personal jurisdiction can be specific or generaViasystems646 F.3d at 593. In this

case, there is no contention that any defendant is subject to genedidtjorisn Missouri*

2 Generajurisdiction requires that a defendant has “continuous and systematic” contacts
with the forum State so as “to render [the defendant] essentialyra im the forum state.”
Goodyear Dunlodires Operations, S.A. v. Browt31 SCt. 2846, 2851 (2011kfting Int'l
Shoe Co. v. Washington, 326 U.S. 310, 317 (19#Egrnal quotations omitted Seealso
Pangeae, Inc. v. Flying Burrito, LLC, 647 F.3d 741,-4658th Cir. 2011)“Specific
jurisdiction may be conferred over causes of action arising from oedelata defendant’s
actions within the forum state.”) (citations omitted)

10



Therefore, he Court will focus on the question of specific jurisdictiorSpécific personal
jurisdiction can be exercised by a federal court in a diversity switifoauithorized by the forum
state’s longarm statutendpermitted by the Due Process Clause of therteenth Amendment.”
Id. (emphasis supplied).

l. Missouri Long-Arm Statute

Although Missouri's “longarm statute extends jurisdiction to the limits of the Due
Process Clause, it does so only for acts within its enumerated casegdrine Missouri Supreme
Court has held that the legislature intended the-lnngstatute ‘to prodie for jurisdiction,
within the specific categories enumerated in the statutes, to thetnk gzermitted by the due
process clause of the Fourteenth AmendmenDairy Farmers702 F.3d at 475 (quotirgtate

ex rel. Metal Serv. Ctr. of Ga., Inc. v. &tner 677 S.W.2d 325, 327 (Mo. 1984) (en banc)).

SeealsoScullin Steel Co. v. Nat'l Ry. Utilization Cor676 F2d 309, 31112 (8th Cir. 1982).

The Missouri LongArm Statute provides in relevant part:

Any person or firm, whether or not a citizen m@sident of this state, or any
corporation, who in person or through an agent does any of the acts ataadner
this section, thereby submits such person, firm, or corporatiot, & an
individual, his personal representative, to the jurisdictich@tourts of this state
as to any cause of action arisingnfréhe doing of any such acts:

(1) The transaction of any business within this state;
(2) The making of any contract within this state; [and]
(3) The commission of a tortious act within thkiate....

Mo. Rev. Stat. Section 506.500(1,3},

® The Missouri longarm statute includes other prongs for conduct that could not possibly
be at issue in teimatter, including real property ownership/use in Missouri, pioyithsurance
in Missouri, and certain paternity matters.

11



. Due Process

Even if personal jurisdiction over a defendant is authorized bythenfs state’s long
arm statutethe Constitution poses limits on a State’s exercise of persorsligion over

nonresident defendants undée Due Process Clause&seeWalden v. Fiore134 S. Ct. 1115,

1121 (2014)World-Wide Volkswage Corp. v. Woodson, 444 U.S. 286, 292 (1980). The

analysis under the Due Process Clause requires “minimum contacts” betweemr ¢seleat
defendant and the forum state such that “maintenance of the suit do&emadtraditional
notions of fair play and substantial justiceld. at 292(internd quotations omitted). Sufficient
contacts exist when “the defendant’s conduct and connection with time $ate are such that
he should reasonably anticipate being haled into court thde.at 297. The defendant must

have “purposefully avdied itself of the privilege of conducting activities within the forum

[s]tate,” thus invoking the benefits and protections of the sties |d.; seealsoBurger King

Corp. v. Rudzewicz471 U.S. 462, 475 (1985)ohnson v. Arder614 F.3d 785, 794 (8th Cir

2010) (due process requires that a defendant purposefully diractivisies at the forum state in
a suit that “arises out of” or “relates to” these activities in ordéeteubject to persah
jurisdiction in the forum).

The foregoing principleare discussed in greater detail in the analypsi®w.

12



ANALYSIS
Whetherconsidered under Missolgilong-arm statute, or the Due Process Clause, the
undersigned concludes that the Conay not exercise specifpersonal jurisdiction over UPVP
in this matter

l. Missouri Long-Arm Statute

As indicated aboveggursuant tahe Missouri longarm gatute, this Court may exercise
personal jurisdiction over UPVIPCepia shows that the case falls within at least one of three
categories: (1) thetransaction of business within the state; (2) the making of a contithin
the state; or (3) the commission of a tortious act within the st8ge=Mo. Rev. Stat. § 506.500.

SeealsoDairy Farmers702 F.3d at 475 (explaining that, although Missouorgrarm statute

reaches the limits of due process, it does so only within the specific asegraumerated in that
statute). In its opposition to Defendant’s Motion to Dismig¥aintiff did not specifically
address thapplicability of theMissouri bng-arm categories, buit briefly addressethe issue
during oral argumenwhenrequested by the CourtThe Court addresseach category below.

A. Transacting Business within Missouri

For UPVP to have transacted business wikissouriunder the longarm statuteUPVP
must have conducted “some activity, directly or indirectly relatedetdrémsaction in question”
in Missouri and that activity must then givise to the cause of action asserted in this case.
Scullin Steel676 F.2dat 312.

The evidence before the Court shows that UPVP did not transact amgdsus Missouri
within the meaning of the lorgrm statute. The record shows that Cepia approached UPVP
regarding the distribution and marketing of the Movies outtidéJnited States. UPVP did not

reach out and initiate business within the State of Misso88eBurger King Corp., 471 U.S. at

473 (“with respect to interstate contractual obligations, we have emptahat parties who

13



‘reach out beyond one state amrdate continuing relationships and obligations with citizens of
another state’ are subject to” personal jurisdiction). The Agreecoeeted the international
distribution via “DVD, Bluray, 3D Bluray, EST [Electronic Sell Through], VOD and TV” of
the MoviesCepiafinanced and produced before tretes entered the Agreement.

Here,there is no indication at all that UPVP had offices, property, persanmehy
agents in Missouri. Cepia solicited the business relationgtipU#VP in England. The
Agreement contemplated UPVP’s efforts in markets outside of the | Biigels. UPVP sent no
products to Missouri for distribution No faceto-facemeetings occurred in MissouriSee
Dairy Farmers702 F.3d at 476.

The case is analogous3aullin Steel In that case, a Missouri plaintiff contracted to sell
steel castings to a Pennsylvania defendant. While the plaisitédiPennsylvania to negotiate
the contract, none of the defendant’s personnel ever visited Migs@onnection with the
contra¢. The defendant was not authorized to do business in Missoumedomo property in
Missouri, and had no agents in Missouri. The parties exchangedndaoutine telephone
communications as part of their dealings. The parties’ contract waslachsgeral times.

All manufacturing was performed in Missouri, with delivery imskburi and payments from the
defendant to Missouri. At some point, the defendant refuspdytoresulting in the plaintiff
suing the defendant in the Eastern District of Misson the basis of diversity jurisdictionSee
Scullin Steel676 F2d at 310. Théighth Circuit observethat the “transacting business”
requirement should be liberally construettl. at 312. Yet thaCourt also found that the
defendant’s activities the casevere not sufficient to satisfy the loagm statute’s “requirement
of ‘transacting any business’ within Missouri.ld.

When compared to the facts®¢ullin Steelthe undersigned concludes that

14



UPVP’s communications with Cepia by phonenail, and video conferencand the
transmission of payments to U.S. Bank on behalf of Cépiamotsatisfythe transaction of
business requirement. Under thgreement, UPVP’s effortt®cusedon marketing and
distribution of the Movies exclusively outsidfMissouri and the United States, only samples
were provided by UPVP to CepiaUPVP did not transact business in Missouri and therefore is
not within the reach of Missois long-arm gatute under the “transacting businessttion.

Even if one weréo conclude that UPVP’s conduct amounted to “transacting business
Missouri, the exercise of personal jurisdiction over UPVP indage would not comport with
due process considerations, as more fully discussed below.

B. Making a Contract in Missouri

The facts before the Couatsoindicate thapersonal jurisdiction ovddPVP cannot be
foundwithin the “making of a contract” section of the leagn statute Under Missouri law,
“for purposes of the lorgrm statute, a contract is made where acceptance occ8tsobdin v.
Mason 397S.W.3d 487, 498 (Mo. Ct. App. 2013).

Cepia preparednd signedhe Agreement before sending it to UPVPENnglandfor
execution by UPVP. UPVP signed thégreement in England.For longarm purposes,
contractacceptance occurred in England, not Missouxio contract was made in Missouri.
Thereforgthe contract section of the Missouri loagn statutecamot serve as basis for the
exercise of personal jurisdiction over UPVP.

C. Commission of a Tortious Act within Missouri

“A party relying on a defendant’s commission of a tort within [Misgdarinvoke long
arm jurisdiction must make a prima facie showing of the validitytgif {laim.” State ex rel.

William Ranni Assoc., lo. v. Hartenbach742 S.W.2d 134, B3(Mo. 1987). Althoughthe

15



long-arm statute nominally contemplates tortious acturringwithin theState,Missouri courts
have interpreted th®rtious acts prontp cover “extraterritorial actof negligence producing
actionable consequences in Missourid. at139. Missouri courts have varied with respect to
the type of conduct that may be used to produce “actionable consequeaEiNOble v.

Shawnee Gun Shop, In@16 S.W.3d 364, 371 (Mo. App. W.D. 2010) (discussing cases). In

some casedlissouri courts have held that “the defendant must have set in motiencaumrse
of action which was deliberately designed to move into Missourirgunce the plaintiff.”

Capitol Indem. Corp. v. Gtens Nat. Bank8 S.W.3d 893, 903 (Mo. App. W.D. 2000) (citation

omitted). Other cases have not required that the consequences tienaligrdirected at
Missouri. SeeNoble 316 S.W.3d at 371 (citing cases). It appears that, under Missoutéaw, t
less stringent standard applies in negligence matters and the nmyergtdeliberate design

standard applies with respect to intentional tor&eeld. SeealsoMyers v. Casino Queen, Inc.

689 F.3d 904, 911 (8th Cir. 201@pplying a foreseeability standard to tortious acts occurring in
another state with actionable consequences in Missouri)

In its Complaint, Cepia alleges that Defendants committed tigracts having an effect
in this District. (ECF No. 1 at 9) Cau of the Complaint specifically allegesa
intentional tort undeMissouri tort law, namely that UPVRnisappropriated and converted
Amazing Adventures of Zhu, to the exclusion of Cepia’s interests and rights in the moyie” b
distributing the movie teelevision networks in Brazil and France without Cepia’s authoozati
(1d. at 1 86)

“Conversion is the unauthorized assumption of the right of owmecsiar the personal

property of another to the exclusion of the owner’s rightErherickv. Mutual Ben. Life Ins.

Co, 756 S.W.2d 513, 523 (Mo. 1988) (citing Maples v. United Savings and Loan Assoc., 686

16



S.W.2d 525, 527 (Mo. App. 1985))Conversiorhas three elementsFirst, Cepia must show it
was the owner of the property in question, in this case the rAovagng Adventures of Zhu.
Second, Cepia must show th#VPwrongfully appropriated the movi@mazing Adventures of
Zhu with the intent to exercise some control over it. Third, Cepia shav thalUPVP
deprived Cepia of its right of possession of the méwmazing Adventures of Zhu. SeeMissouri
App’d Jury Inst. 7th Ed. at § 23.12(1)Under Missouri law, however, “a cause of action in

conversion does not liédr money represented by a general debtCapitol Indem. Corp.8

S.W.3dat 900 (quotingDillard v. Payne 615 S.W.2d 53, 55 (Mo. 1981)).

In this case, there squestion whether Cepia’s Complaint sufficiently states a prima
facie case of conversionAlthough theComplaint alleges that UPVP deprived Cepia of its
“absolute right of ownership and possession” ofAh@zng Adventures of Zhu movie (eg e.q,
ECF No. 1 af] 90), the focus of Count Il appears to rest on UPVP’s refusal taiactoy
revenue generated by the unauthorized distribution oAthazing Adventures of Zhu movie Gee
e.g, id. at 11 9192)* Moreover,Cepia retained at least sonifenot most,of its possessory
rights over theéddventures of Zhu movie, despite UPVP’s alleged unauthorized distributidi.
that is correct, then Cepia has failed to state a cause of action fersionwnder Missouri law
because Count Il is actually a claim for money representing a geiedxtaind not a claim of

conversion SeeCapitol Indem. Corp.8 S.W.3d at 900.

In any event, assuming that Cepia has stated a valid cause of actionverson, it has

not satisfied the Missouri lorgrm statute. Conversion is an intentional tortin this case,

* As noted above, Cepia’s response to the Motion to Dismiss focuseariprion the
minimum contacts / Due Process standand, ot the Missoutdiong-arm gatute. Thus, there
was no briefing in this matter as to whether an action for convessappropriate for intellectual
property such as the movie at issue herein. Plaintiff was naveemf all use of the movie as
would be the case of conversion of a more tradititaadibleitem of personal property.
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Cepia allges conversiobased on UPVP’anauthorized distribution of a movie to broadcasters
located in Brazibnd France Thus, Cepia has not shown that UPVP “set in motion some course

of action which wasleliberately designet move into Missouri and injure [P&].” See

Capitol Indem. Corp.8 S.W.3d at 908mphasis supplied)

Moreover,evenassuminghatCepids Complaintallegesa prima facie case aebnversion
under Missouri law, and further assuming UPVP’s tortious conésalted in actionable
consequences in Missouri, tBeurt cannot exercise personal jurisdiction over UPVP because
such exercisevould not comport with the Due Process Clause of the Fourteenth Areahdm

. Due Procesg Minimum Contacts Analysis

Even if a plaintiff satisfieshe forum’s longarm statute, &deral court may exercise
diversity jurisdiction over a nonresident defendant only if tHerdkant has sufficient minimum
contacts with the forum that “maintenance of the suit does not offaditidnal notions of fair

play and substantial justice.Int’l Shoe Co. v. Washingtqr326 U.S. 310, 3 (1945)(internal

guotation marks and quoted case omitte@eealsoWalden v. Fiore134 S. Ct. 115, 1121

(2014) (citingWorld-Wide Volkswagen444 U.Sat 291);Fastpath, Inc. v. Arbela Technologies

Corp, 760 F.3d 816, 820 (8th Cir. 201%)iasystems646 F.3cat594. “[I]t is essential in each
case that there be some act by which the defendant purposefully aedfilsfithe privilege of
conducting activities within the forum State, thus invoking theebts and protections of its

laws.” Hanson v. Denckla357 U.S235, 253 (1958). Due process is satisfied and jurisdiction

may be exercised whennonresidentdefendant’s contacts with the forum statesariéicient so
that it “should reasonably anticipate being haled into courétheFastpath760 F.3d at 8221

(citing World-Wide Volkswagn 444 U.Sat297)
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“The ‘purposeful availment requirement ensures that a defendbnbivbe haled into a
jurisdictionsolely as the result of random, fortuitous, or attenuated csraadf the unilateral

activity of another party of some third person.ld. at 821(quotingStanton v. St. Jude Med.,

Inc., 340 F.3d 690, 6994 (8th Cir. 2003)). “For a State to exercise jurisdiction cbest with
due process, the defendant’s seiated conduct must create a subsshicbnnection with the
forum State.” Walden 134 S. Ctat1121. SeealsoFastpath760 F.3d at 821 (quoting same).
The Eighth Circuit has “established a fifaztor test to determine the sufficiency of a
nonresident defendant’s contacts with the forum statBdstpath760 F.3cat821 (citingDever

v. Hentzen Coatings880 F.3d 1070, 1073 (8th Cir. 2004)).

The fivefactors are: 1) the nature and quality of contacts with the fotatey 2)
the quantity of the contacts; 3) the relation of the cause of action to the spfjact
the interest of the forum state in providing a forum for its resgleamd 5)
conveniene of the parties....
Id. (citing Dever, 380 F.3d at 10734). “Although ‘the first three factors are primary factors,
and the remaining two are secondary factors,” we look at all of the factdthe totality of the

circumstances in deciding whether meral jurisdiction exists.” K-V Pharm. Co. v. J. Uriach &

CIA, S.A., 648 F.3d 588, 5993 (8th Cir. 2011) (quotindohnson v. Arder614 F.3d 785, 794

(8th Cir. 2010)).

The present case involves both contract and tort claims. Thaosg laefdressing the five
factors specifically, it isisefulto considerthe role that contracts and torts play in a court’s
personal jurisdiction analysisSeeFastpath760 F.3d at 821 (ing K-V Pharm, 648 F.3d at
583). “A contract between a plaintiff and an @iftstatedefendant is not sufficient in and of
itself to establish personal jurisdiction over the defendanteiphlntiff's forum state.™ Id.

(quoting KV Pharm, 648 F.3cat 583). Courts should not apply mechanical tests based only on

the place of contracting or performance. “Instead courts should cotisderms of the
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contract and its contemplated future consequences in determining whexgtrg jurisdiction
overa nonresident defendant exists.Id. (citations omitted).
Minimum contacts principlelgkewise “apply when intentional torts are involved.See
Walden 134 S. Ct. at 1123. Malden theSupremeCourtexplainedthat
[i] n [the intentional tort conkt], it is likewise insufficient to rely on a defendant’s
random, fortuitous, or attenuated contacts or on the unilateraityachf a
plaintiff.... A forum State’s exercise of jurisdiction over an -otistate
intentional tortfeasor must be based on intentional conduct by the defehdt
creates the necessary contacts with the forum.
Id. (internal quotations omitted).The SupremeCourt further noted that the due process
minimum contacts analysis must focus on “the defendant’s contabttheiforum $ate itself,
not the defendant’s contacts with persons who reside thdce &t 1122. Similarly, the Eighth
Circuit has held that
[d]ue process allows a state to assert personal jurisdiction oederaddnt based
on the instate effects of defendants’ extraterritorial tortious actg ibtthose acts
“(1) were intentional, (2vere uniquely or expressly aimed at the forum, and (3)

caused harm, the brunt of which was suffer@hd which the defendant knew
was likely to be suffered{in the forum state].

Viasystems646 F.3dat 594 (emphasis suppliedjjuotingJohnson614 F.3dat 796).

SeealsoCalder v. Jones165 U.S. 7831984).

With these principles in min&nd in consideration of the totality of the circumstances,
the Court concludes that Cefias not shown that UPVP had sufficient minimum contact with
Missouri to permit the exercise of personal jurisdictiddPVP’s contacts with Missouri were
sporadic, randongndfortuitous. To the extent Cepia has made a prima fab@wing that
UPVP’s extraterritoriatonduct was tortious, and Cefigdt some of the effects in Missouri,
Cepia has not shown that UPVP’s allegedly tortious conduct was unmuekpressly aimed at

Missouri. SeeSteinbach v. Cutle518 F.3d 580, &6 (8th Cir. 2008) ( Specific jurisdiction...
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is appropriate only if the injury giving rise to the lawsuit ocadissghin or had some connection
to the forum state, meaning that the defendant purposely direcgedivities at the forum state
and the clainarose out of or relates to those activities.

A. Consideration of Pertinent and AnalogousPrecedent

A consideration oftte Eighth Circuit’s prior decisions iseveral similar casas useful
with respect to aanalysisof the three primary factors fassessing UPVP’s contacts with
Missouri.

1. Scullin Steel Co. v. National Railway Utilization Corp., 676 F.2d 309
(8th Cir. 1982)

As noted aboveniScullin Steela Missouri plaintiff contracted to sell steel castings to a
Pennsylvania defendantSee676 F2d at 310. The Eighth Circuifoundthat the defendant’s
conduct did not equate to transacting business within the meaningswiuvlis longarm statute,
even if that provision is liberally construedd. at 312. The Court further concluded ttia
defendant lacked sufficient minimum contacts with Misstugxercise personal jurisdiction
Id. at 313. The fact that the plaintiff's performance under the cordcacirred largely in
Missouri was not material.ld. (“It is a defendant’s contacts with the forum state that are of
interest in determining if in personam jurisdiction exists, rgotdntacts with a resident.”)
(citation omitted). The Coufoundthe exchange of phercalls and the use of the m@ihich
were substantial) and paymeirtsufficient to satisfy the minimum contacts standatd. at 314
(“The use of interstate facilities (telephone, the mail), the makipgyments in the forum state,
and the provision for delivery within the forum state are secondary tlagntactors and cannot
alone provide the ‘minimum contacts’ required by due procesdd). (citations omitted).

2. Fastpath, Inc. v. Arbela Technologies Corp., 760 F.3d 816 (8th Cir.
2014)
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The Eighth Circuit’s recent decision kastpathis also instructive. In that caghe
plaintiff, an lowa company, entered into a mutual confidentiality and covenatd compete
agreement with a Californibased company. The purpose of the agreement was in anticipation
of future business t@gher. Id. at 819. The defendant initiated contact with the plajmiith
negotiations occurring largely via conference calls anthé. 1d. The parties included a
choiceof-law provision indicating that lowa law would controld. The plaintiff sued the
defendant in lowa, claiming a breach of the covenant not to compéte.defendant
successfully moved to dismiss the suit for lack of personal jatisdiand the plaintiff appealed
to the Eighth Circuit. 1d. at 818, 819. The Eight@ircuit affirmed the dismissal. Regarding
the choiceof-law provision, the Court noted that such provisialeeare insufficient to confer
personal jurisdiction over a ndarum resident. Id. at 82122 (quotingK-V Pharm, 648 F.3d at
594). The Coururther explained that, although the forum plaintiff felt the effettthe alleged
breach,t did not mean that an lowa court enjoyed “jurisdiction over therasilent defendant
consistent with due process. We simply cannot evince an intentoigsdess in lowa on the
part of [the defendant] from this choio&law provision.” 1d. at 822.

Additionally, the Court considered the performance terms of theegaagreement. In
Fastpaththe agreement did not specifically require performance in the famanwvas “silent as
to where the contemplated sharing of information was to take plalce.”The Courts inquiry
focused on the defendant’s contacts with the forum, not the plaintiffl. at 82223. The
defendant had “no employees or officesawd, never travelled to lowa for [the] Agreement, and
allegedly breached the covenant outside of lowa. That an lowzacgnfelt its breach does not
mean that an lowa court has jurisdiction over themsdent defendant consistent with due

process.” Id. at 822. The fact that the defendant arguably pursued the relatiovighipe
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plaintiff was not sufficient either because the “minimum contactsyarsalooks to the
defendant’s contacts with the forum State itself, not the defesdaottacts with grsons who
reside there.” Id. at 823 (quoting/Valden 134 S. Ct. at122).

Ultimately, despite the fact that the defendant initiated contificttiae plaintiff, had
various communications with the plaintiff in the forum, and the agee¢ included afowa
choiceof-law provision,the Courtheldthat the exercise of personal jurisdiction would not
comport with due processld. at 819, 825.

3. Digi-Tel Holdings, Inc. v. Proteq Telecom Ltd ., 89 F.3d 519 (8th Cir.
1996)

In Digi-Tel Holdings the EighthCircuit addressed a situatiavith several similaritieso

the present case. In that case, a Minnesota business contracted with ar8iogaypany for
the purchase of cellular telephones. The agreement included a-chtaeeprovision
requiring thathe agreemerte governed by Minnesota law, but that the purchaser would take
delivery of the phones in Singaporé&eeid. at 521. “The parties exchanged dozens of letters
and faxes and numerous phone calls in connection with the sales agréeide There were
also seven faeto-face meetings between the parties, all of which occurred in SingaSzead.
The parent of the Singapore company applied to register its trademarkneddta, and then
mailed the trademark certificate to the Minnesota company, as well asl sewepde cellular
telephones bearing the marlSeeid. The Singapore company failed to deliver the phones as
required in the contraetnd a lawsuit ensued

The district court dismissed the suit for lack of personal jurissh@nd the Eighth
Circuit affirmed. In so doing, the Court declined to give substangight to the choicef-law
provision. Id. at 523. Despitethe fact that the parties had exchanged substantial

correspondence in connection with the agreentleatEighth Circuit concluded thatich

23



evidence wassufficient toconfer personal jurisdictionld. The Court describedhé

relevanceof thedefendant’s shipment of samples to the forum as minimal, explaimadt]he
shipment of the samples into the foruepresents a ‘casual’ or ‘fortuitous’ contact rather than a
significant contact with the forum.”ld. (citing cases).

4. Viasystems, Irc. v. EBM-Pabst St. Georgen Gmbh & Co., KGH46
F.3d 589 (8th Cir. 2011)

In Viasystemsa Missouri company entered into an agreement with a German company
wherein the Missouri company purchased cooling fans manufactu@semanywhich were
shipped taChinafor use inmobile phone equipment that was to be sold in Japan, not the United

Stdes. Viasystems, In¢.646 F.3d at 592.The German company sent severahails and

made phone calls to Missouri, and also sent some payments to Misgb.ai.593. After some
of the cooling fans reportedly malfunctioned, Viasystems, theduis conpany, sued St.
Georgen, the German company, in the Eastern District of Missddriat 592. This District
Court granted St. Georgan’s motion to dismiss for lack of perganisdiction, and the Eighth
Circuit affrmed. Id. Viasystems alleged that &eorgen’s conduct amounted to tortious
interference with Viasystems’ contract with the phone manufactumthahthe effects of that
tort were felt in Missouri. 1d. at 593.

The Eighth Circuit concluded that “St. Ggen'’s incidental contacts with
Missouri—scattered enails, phone calls, and a witeainsfer of money to Viasystems in
Missouri—do not constitute a ‘deliberate’ and ‘substantial connection’ withtete such that St.
Georgen could ‘reasonably anticipate being haled into court’'thetd. at 594 (quotindBurger
King, 471 U.S. 474/5). The Court further explained theuch“isolated connections are just the
sort of random, fortuitous, and attenuated contacts that cannfy fhetexercise of personal

jurisdiction.” 1d. (citing cases and noting that,Burlington Indus. V. Maples Indus., $/3d
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1100, 103 (8th Cir. 1996the Court held that “100 telephone calls by defendant to plaintiff were
‘insufficient alone, to confer personal jurisdiction’™

5. Dairy Farmers of America, Inc. v. Bassett & Walker Int’l, Inc., 702
F.3d 472 (8th Cir. 2012)

In Dairy Farmersthe plaintiff had its offices in Missouri and the defendant vaas “
international commodities broker ... [with] its principal placéo$iness in [Canada].” 702
F.3d at 474. The parties in that case began their relationship in 28@weenJuly 2009 and
February 2011, [the defendant] purchased more than 3.5 million poundsygbraiucts fron
[the plaintiff] in about80 transactions totaling $5 million."ld. Each transaction was separate
and conducted by telephondd. The defendant “communicated by phone and email with [the
plaintiff's] Missouri headquarters regarding delivery and billindd. In 2009, the defendant
received a $50,000 line of credibfn the plaintiff, and twice sought increases of the line of
credit, including up to $400,000. The defendant sent the requests taititif ih Missouri.

Id.

With respect to the lawsuit, in March 2011, the defendant uskwleitsf credit to
purchas 220,00 pounds of dry milk. The defendant confirmed the agreement by semding a
e-mail to the plaintiff's Missouri headquarters. “The agreementdddir shipment of the
product from Colorado to Mexico; [the plaintiffl manufactured nodpicts in Miseuri. The
agreement ... called for [the defendant] to remit payrteeitlinois.” 1d. After the defendant
failed to paythe plaintiff sued in Missouri. e district court dismissed the action for lack of
personal jurisdictionand theEighth Circuit affrmed. Id.

The Court concluded that the defendant had not transacted busihissauri for

purposes of the longrm statute, despite the defendant’s frequent communications with th

plaintiff's offices in Missouri via phonemail, and facsimile. 1d. at 47677. The Court
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further held that, even if the defendant had transacted business auNi&he district court
could not constitutionally exercise jurisdiction over [theetdefant].” 1d. at 477. The Court
found that “the nature and quality [pfie defendant’s] contacts with Missouri do not support

jurisdiction under the Due Process Clausdd. at 478 (citingAaron Ferer & Sons Co. v. Atlas

Scrap Iron & Metal Cq.558 F.2d 450, 455 (8th Cir. 1977)).

6. K-V Pharmaceutical Co. v. J. Uriach &CIA, S.A., 648 F.3d 588 (8th
Cir. 2011)

Cepids arguments in favor of jurisdiction reheavily onK-V Pharm® That case,
however, is factually distinguishable from the present case inadeespects. [K-V Pharm,
the Eighth Circuit held a neforum defendant had sufficient minimum contacts with Missouri to
support the exercise of personal jurisdictiod-V Pharm, like the present dispute, involved a
agreement betweenMissouri phintiff and a foreigr{Spanish) defendant, and thgreement
included a Missouri choicef-law provision Thecase is factually distinguishalleseveral
important respects from the present dispute between Cepia and UPVP.

In K-V Pharm, for example, the parties hadong-term contractual relationship,
spanning more than ten yeatsat included renegotiationsSee648 F.3d at 593. Moreover,
unlike the present case,KaV Pharm, a representative of the ndarum defendant came to
Missouri to meet witlthe plaintift 1d. Additionally, the norforum defendant shipped product
(an antifungal agent) to Missouri so thia¢ plaintiffcould then make a cream and sell Id. at

594.

® Realizing the parties’ interactions were at a distdiza Missourj Cepia also relies on
Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp 1119 (W.D. Pa. 19%fpois not
particularly apt. Zippo focused on the more specific question of whether and when “a website
could provide sufficient contacts for specific personal jurigmhict Johnson v. Arder614 F.3d
785, 796 (8th Cir. 2010). The undersigned bebabhe traditional standards for assessing
jurisdiction are better suited for resolving the present motion.
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In finding personal jurisdiction existed over tloeeigndefendant, th&ighth Circuit

distinguishedts prior decisions iDigi-Tel HoldingsandViasystems The Court noted that, in

Digi-Tel Holdings “the negotiations, meetings, production, and delivery were all egniter

Singaporé’ 1d. at 595 (citingDigi-Tel Holdings 89 F.3d at 523 Further, “no shipment of

actual product came into Minnesota. The only domestic element of tenagnt related to the
interpretation of the contract under Minnesota lawd.® Similarly, inViasystemsnone of the
products at issue were shippedtacsold in the United States, and the defendant never met,
faceto-face, with the plaintiff in the forum.

In K-V Pharm, on the other hand, there was letlegm contract that required a continuing
relationship with the forum, the defendant traveled to thexidoumeet with the plaintiff, and the
contract terms required the defendant to ship product to the fofGeeid. at 59596.

B. Application of Primary Factors

When the facts and circumstances regarding the present lawsuit are comgatad wit
foregang decisions from the Eighth Circuthe undersigned is left with a firm conclusion that
the exercise of personal jurisdiction over UPVP would not compitrtdue process.With
respect to Cepia’s contrabased claimshe nature, quality, and quantidy UPVP’s contacts
with Missouri are not substantjand the fact that Cepia may have felt the alleged breach in
Missouri is not determinative.SeeFastpath760 F.3d at 819, 822.

Likewise, “[a] contract between a plaintiff and an-oéistate defendant is not sufficient
in and of itself to establish personal jurisdiction over therdkgfat in the plaintiff's forum state.”
K-V Pharm, 648 F.3d at 593.The Supreme Court “long agejected the notion that personal

jurisdiction might turn on ‘mechanical’ tests or on‘conceptualistic ... theories of the place of

® Thus, inDigi-Tel Holdingslike the present case, only samples, not actual predoict
sale were sent to the forumSeeDigi-Tel Holdings 89 F.3d at 521.
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contracting or of performancé. Burger King, 471 U.S. at 47@itations omitted) Seealso

K-V Pharm, 647 F.3d at 593.“Instead courts should consider the terms of a contract and its
contemplateduture consequences in determining whether personal jurisdiction over a
nonresident defendant exists.Fastpath760 F.3d at 821 (citing-V Pharm, 648 F.3d at 594
Further,simply knowing that Cepia was a Missouri corporation does not creat@um

contacts because “the plaintiff cannot be the only link between thad#efeand the forum.”
Id. at 823 (quotingiValden 134 SCt. at1125). The “minimum contacts’ analysilooks to the
defendant’s contacts with the forum State itself, not the deféadamttacts with persons who
reside there.” Walden 134 SCt. at 1122 Thus, Cepia has failed to meet its burden of proof
with regard to the nature and quality of these communications for tm tGaexercise personal
jurisdiction.

With respect to Cepiat®rt/conversion claim, it cannot show that UPVP’s extraterritorial
tortious acts “were uniquely or expressly aimed at the fatate” Viasystems646 F.3d at
594. Therefore, Cepia cannot assert personal jurisdiction on the basi&/&f$J&lleged
conversion of its movie rights.

1. Factors One and Two —Nature, Quality, and Quantity of UPVP’s
Contacts with Missouri

Like the defendants in the cases discussed abi®P had no employees, agents,

offices, or property in Missouri.SeeDairy Farmers702 F.3d at 474igi-Tel Holdings 89

F.3d at 521Scullin Steel676 F.2d at 312.Moreover, Cepia initiated the relatiship and all
faceto-face meetings occurred in England; there were nottatace meetings in Missouri.

CompareDigi-Tel Holdings 89 F.3d at 521 (all faet®-face meetings were in Singapore);

Scullin Steel676 F.2d at 312 (all negotiations were in Pennsylvania, not Missoith)Kw/

Pharm, 648 F.3d at 593 (defendant proposed a meeting in Missouri and travellesstmMio
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re-negotiate the contract) Although the parties included a Missouri cheiddaw provision in
the Agreement, the cases daratrate that such a provision does not confer personal jurisdictio
over a norforum defendant. SeeFastpath760 F.3d at 821K-V Pharm, 648 F.3d at 594,

Digi-Tel Holdings 89 F.3d at 523

It cannot be disputed that the Agreement between Cepia and UPVP focuseaditigsact
and efforts which the parties intended to occur outside of the Usiseds. UPVP executed the
Agreement in England after Cepia representatives visited UPVRylarieh Furthermore,he
Agreement did not specifically require performance or contemplateefabnsequences in
Missouri. SeeFastpath760 F.3d at 822. In contrast, the Agreentiaispecificallyidentify
territorial distribution obligations for UPVP which were locagedirely outside of the United

States. SeeDigi-Tel Holdings 89 F.3d at 523.0ther than the choieef-law provision, the

Agreement does not mention any connection with Missouri. (ECHR-p.

UPVP’s other contacts with Cepia in Missouri consisted primarifyeoibdice-mails,
phone calls, andmilar communications. These are the type of attenuated contactisethat t
Eighth Circuit has routinelfound insufficient tosatisfy the Due Process minimum contacts
standard. Seee.q, Viasystems646 F.3d at 59¢%xplaining that “scatteredmails, plone calls,
and a wiretransfer of money to [the plaintiff] in Missouri ... do not constitutdediberate’ and

‘substantial connectidwith the[forum state).” SeealsoDigi-Tel Holdings 89 F.3d at 523.

AlthoughUPVP transfaredfunds to Cepiathe money transfexreflected payments for money
earned by Cepia outside of Missouri from the international loigton of Cepias twoMovies.

Further, and siindicated above, the transfer of funds to the plaintiff does notsagtdgsonfer

’ In Viasystemsthe Courialsonoted that it had previously held that “100 calls by
defendant to plaintiff were ‘insufficient alone, to confer ped jurisdiction.” Id. at 594
(quotingBurlington Indus. V. Maples Indus., 97 F.3d 1100, 1103 (8th Cir. 1996).
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personal jusdiction over a nonesident defendantSeeDairy Farmers702 F.3d at 479;
Viasystems646 F.3d at 595.

Unlike the situation irk-V Pharm, the Agreemenbetween Cepia and UPMfas
shortterm in duration; it was not nieegotiated and no UPVP persontralveled toMissouriin
connection with negotiating or performing the Agreemeht.K-V Pharm, the parties’
relationship spanned more than ten years, and included-toféaee meeting in Missouri
initiated by the defendantSeeK-V Pharm, 648 F.3d ab93. Although UPVPsentproducts to
Cepia in Missouri, those were samples for approval, not produratistribution. Thus, the

present case is much more liR@i-Tel Holdings where sample phones were sent to the forum,

thanK-V Pharm, wherethe defendant sent an antifungal agent the fdarrthe plaintiff to use

in making and selling eream. CompareDigi-Tel Holdings 89 F.3d 523 (explaining that,

although the shipment of samples to the forum has relevance, éts$ sfiminimal”); withK-V_
Pham., 648 F.3d at 594 (noting the existence of a delivery term in the contaacetjuires
delivery to the plaintiff in the forum).

Accordingly, viewing the facts in a favor of Cepia, and in consideration of desisio
similar cases, the first two factoweigh in favor of UPVP.

2. Factor Three — Relationship Between Cause of Action and Contacts

The third factor weighs heavily against a finding of personal jurisaich this case.
The relationship between Cepia’s causes of action to UPVP’s contacteisstburi is
attenuated at bestIn this case, UPVP'’s surelated conduabccurred outside of the United
States andb disconnected from Missouri. UP\é&Hegedlydistributed one o€epia’s movies-
Amazing Adventures of Zhu —without Cepia’s approval. In particuldgepia claims that/PVP

distributed the movie to two television broadcasters/networBsanil and France. There is no
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allegation that UPVP’s distribution of the mowecurred in Missouri or anywhere else in the
United States. Cepia alleges, however, that this conduct has detveduadvie and “precluded
Cepia from generating revenues from the DVD{Rlay market in both Brazil and France and
also in other parts of thegorld market as well.” (ECF No. 1 at 1 69) Cepia also alleges that
UPVP owes Cepia revenues under the Agreement and that UPVP has refusgduoh
revenues.

The fact that Cepia may have felt the harm in Missouri is of litthsequence to the
Coutt’s due process, minimum contacts analysis. This is true regaofilesether one focuses
on Cepia’s contract claims or its conversion/tort claiPVP’s allegedly wrongful
conduct—the unauthorized distribution of a movie in Brazil and Frahgecurred atside of
Missouri and indeed outside of the United Stat&seFastpath760 F.3d at 822 (explaining that
simply because an lowa plaintiff felt the breach “does not mean thatvarctaurt has
jurisdiction over a nomesident defendant consistent witreqarocess”)Viasystems646 F.3d at
594 (“Due process allows a state to assert personal jurisdiction ogérralant based on the
in-state effects of defendants’ extraterritorial tortious actsibtityse acts ... were uniquely or

expressly aimed at tifierum ....") (internal quotations omitted). SeealsoSteinbach518 F.3d

8 As the Eighth Circuit recognized Fastpaththe Supreme Court’s decisionWalden
v. Fiore 134 S. Ct. 1125 (2014), is instructive.

In [Walder}, plaintiffs brought a tort action against the defendant Drug
Enforcement Administration agt in their home state of Nevada after the agent
seized their funds in Atlanta. 134 S. Ct. at 2209 The Supreme Court held
Nevada lacked personal jurisdiction over the agent, despite his knewtlealg
plaintiffs were Nevada residents, because none of his activities took place i
Nevada. Id. at 1124. *“[The agent’s] actions in Georgia did not create sufficient
contacts with Nevada simply because he allegedly directed his conduct at
plaintiffs whom he knew had Nevada connection$d: at 1125.

31



at586. Stated simply, none of UPVP’s wrongful conduct was directed at Misspeven the
United States.

Therefore, e third factor weighs against a finding of persqumasdiction over UPVP in
Missouri.

C. Application of Secondary Factors

1. Factor Four - Interests of Missouri in Providing Forum for Residents

The fourthfactorthe interest of Missouri in providing a forum for its residewtsighs in
favor of Cepia. Missouri, no doubt, has an interest in providing a forum to itdeess for
resolving contractual disputes, as well as tort claims. This iht&ese is insufficient to
resolve the jurisdictinal question in favor of CepiaTo conclude otherwise walirender the
three primaryfactors irrelevant in most, if not all, cases.

2. Factor Five — Convenience of the Parties

The fifth factothe convenience of the parties largely neutral. A trial in Missouri
would inconvenience UPVP as much as a trial elsewhere would intence Cepia. To the
extent the fifth factor is given any weight in the final analysis,uteighedin favor of UPVP.
While UPVP never traveled to Missouri in connection with the Agregn@apia initiated the
relationship andseveral Cepia employees and agémteekdto England to meet with UPVP
personnel. Thus, to the extent this secondary factor influelneesniimum contacts analysis,
anysuchinfluence tilts in favor of UPVP and against a finding of perkpmadiction in this

case.

Fast@th 760 F.3d at 823 (discussiigalder).
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CONCLUSION

The Court finds that Cepia has not presented sufficient evidence toa®titat UPVP is
subject to personal jurisdiction in the Eastern District efdduri. Although it is questionable
whether any of UPVP’s conduct wouddtisfy any otherelevantprovisions of the Missouri
long-arm gatute, Cepia has not shown that UPVP has sufficient minimum cemiilctMissouri
to permit the exercise of personal jurisdiction consistent with dueeps notions. Therefore,
Defendants’ Motion to Dismiss (ECF No.)Mill be granted.

Accordingly,

IT IS HEREBY ORDERED that Defendant’s Motion to Dismiss (ECF No. 10) is
GRANTED.

A separate Judgment consistent with this Memorandum and Ordlesswé forthwith.

/s/ John M. Bodenhausen
JOHN M.BODENHAUSEN
United States Magistrate Judge

Dated this_ 7th day of _ April , 2016.
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