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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

NICHOLAS LEWIS, )
on behalf of hirsef andall otherssimilarly )
situated )
)

Plaintiffs, )

)

VS. ) Case No. 4:1»v01255JAR

)

SCOTTRADE, INC, )
)

Defendant. )

)

MEMORANDUM AND ORDER

This matter is before the Court on Defendant Scottrade, Inc.’s (“Scoitribdion to
Dismiss (Doc. 51). The matter is fully briefed and ready for disposition. Forfdifowing
reasons, the Court will grant the motion and dismiss this action.

|. Background

The facts in the light most favorable to Plaintiff Nicolas Learis as follows. Lewitas
been a client of Scottrade since 2@@@mplaint (Doc. 1) 1 5). Scottrade is a discount brokerage
firm that provides investment products and services, online trading platforms, akdt mar
research tools to its clientfd( I 6). When its clients seek to trade stocks, Scottrade can route
orders to one of numerous different trading venues, including the major stock ex;Heetge

funds, and bankdd. 1 7). Lewis has placed nodirected’ standing limit orders with Scottrade.

! An order is a “nordirected order” when the client directs a broker to execute a trade,
but does not specify the trading venuewhich the trade is to be executddm v. Charles
Schwab & Co., Inc., No. 16v-02074, 2015 WL 7996475, at *1 (N.D. Cal. Dec. 7, 2015)
(unpublished orderpppeal docketedNo. 16-15189 (9th Cir. Feb. 8, 2016).
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Some trading venues offer kickbacks to brokers, like Scottrade, who direct thais’clie
orders to the venuéJnder this “maketaker” arrangement, some trading venues pay brokers a
“rebaté when they route, or “make,” a standing limit buy or sell order to the venue, and charge a
“taker fee” to brokers that take the ordit. @ 8). Some brokers pass the kicklsmtey receive
from trading venues on to their clients, but Scottrade doegdhéi 9).

According to Lewis, Scottrade has a duty of best execution in buying dimg) s¢ébcks,
bonds, options, and other assets on behalf of its clight§ 1{3). He chims that, in all instances,

a broker’s duty of best execution requithe broker to put its customers’ interests ahead of its
own and to use reasonable diligence to enthatthe customer receives as favorable of a price
as possibleld. 1 14). Lewis further contends that the duty of best executanit+elates to nen
directed, standing limit ordersrequiresbrokers to use reasonable diligence to ascertain the best
trading venue for its clients, taking into account any material differencesegut®n quality
among available trading venues. These material differences may include diffenentes
likelihood of trade execution, the speed at which the trade is executed, and any oppofbuanities
price improvementld. 11 1516). While he does not allegieat Scottradds required taconduct
individualized,tradeby-trade venue determinations, Lewis asserts Suatitrade cannatllow

the availability of kickbacks to interfere with its duty of best executtben choosing venues
for trades in the aggregatThat is Lewis claimsthat Scottrade cannot put its own interest in
kickbacks ahead of its clients’ interest in tradiimga venue that offers superior execution quality
(Id. 1 17).

Lewis alleges that, in contravention of its duty of best executi@mi{r&de hasouted and
continues to route its clients’ natirected standing limit orders to pdetermined trading venues

that offerthe biggest brokekickbacks [d. 11 1926). According to Lewis, the trading venues



that offer thelarges kickbacksalsotend to offerthe lowest execution quality, i.e., ordersea
executed apricesthat areless advantageous for clisntd. 11 28-30).On behalf of a putative
class of similarly situated Scottrade clieriswis seeks tassert three claima this class actian
(1) aclaim underthe Missouri Merchandising Practices AtMMPA”) , seeMo. Rev. Stat.
§ 407.010et _seg. (2) abreachof-fiduciary-duty claim arising out of Scottrade’s failure to act
consistently with its duty of best executj@nd (3) a clainof unjust enrichmentd. 7 4166).2
Scottradenow movego dismiss Lewis’s claimssbarred by the Securities Litigation Uniform
Standards Act (“SLUSA”) (Do 51-52)
II. SLUSA

SLUSA precludes all class actiotigat seek to bring claims under state lalag, which
arebased on alleged untrue statements or omissions of a material fact, or use of aathanipul
or deceptive device or contrivance in connection with the purchase or sale @fredcsscurity.
15 U.S.C. § 78bDb(f)(1). In determining whethertateslaw class action is precluded by SLUSA,
courtsmust look tothe complainto determine whether “deceptive statememtsanduct form

the gravamen or essence of the claiRreeman Invs., L.P. v. Pac. Life Ins. Co., 704 F.3d 1110,

1114 (9th Cir. 2013)seeDudek v. Prudential Sec., Inc., 295 F.3d 875, 879 (8th Cir. 2@02).

% Lewis’s complaint purports to assert afiuclaim entitled “declaratory judgment,” but
it is clear from the complaint th&ie does noseekto assert an independent claikte instead
seeks—as relief in his fiducianduty claim—judicial declarations of his rights and Scottrade’s
responsibilitieg1d.{ 6466).

3 Alternatively, Scottrade argues that Lewis's siate claims are preempted by federal
securities regulations that expressly permit brokers to receive paymeentsufing trades to
certain trading venues so long as they comply with federal regulations regdistilogure; and
that Lewis’s unjust enrichment claim fails as a matter of law because the rélgtibesveen
Scottrade and each putative class member is govesnad express contract (Doc. 52 &2,112-
18). The Court need not address these arguments, given its conclusibewitsd claims are
precluded bySLUSA.



plaintiff may not avoid SLUSA preclusion through artful pleading, i.e., by omitting tefrast
implicating causes of action sounding in fraud or deceit, while including coveredpt®cel

facts. Freeman/04 F.3d at 1114ee als®eqgal v. Fifth Third Bank, N.A., 581 F.3d 305, 31D

(6th Cir. 2009).At issue in this case is whether Lewis’s complaint alleges that Scottradie ‘an
misrepresentation or omission or employed any madative or deceptive device in connection
with the purchase or sale of” covered securitiés. such, the Court must determine whether the
gravamen of Lewis’s claigis based on deceptive statements or conduct by Scottrade.

The Supreme Couhtasdefinedthe scope of SLUSA preclusion broadly, explaining that
for purposes of SLUSA’s “in connection with” requirement, it is enough that the alleged

misconduct coincidewith a securities transactiollerrill Lynch, Pierce Fenner & Smith, Inc. v.

Dabit, 547 U.S.71, 8586 (2006) seeSEC v. Zandford535 U.S. 813, 8125 (2002).The

Supreme Courhas alsoaddressed the narrower issue of whether SLUSA pratladelass
action in which theplaintiffs’ claims were based oallegations that they had purchased
uncoveed securities aftdseingtold the uncovered securities were backed by covered securities.

Chadbourne & Parke LLP v. Troice, 134 S. Ct. 1058, 1066 (2014). In concludinyehaass

action wasnot precluded by SLUSA, the Supreme Court initially notedtti@plaintiffs had not
alleged that the misrepresentation had been made “in connection with” the purcbaleeabra
covered security, as opposed to an uncovered security. The Supreme Court further ekalained t
SLUSA'’s “in connection with” requirement suggests that there (39 eonnection between the
misrepresentation or omission and a decision to purchase or sell coveredeseasritpposed to

uncovered securities; an@) that the connection matter, i.e., that the misconduct make a

* Lewis does not dispute that he seeks to bring a “covered class action” or that the
securities at issue are “covered securities” for purposes of SLUSA.

4



significantdifference in someone’s decision to purchase or sell a covered security, as opposed t
an uncovered ondd.
lll. Scottrade’s Motion to Dismiss

Scottradecontends that Lewis’s complaint, which asserts only 4$sateclaims, must be
dismissed as barred by SLUSA. More specifically, Scottem$erts that Lewis seeks to use a
class action to recover damadessed on Scottrade’s allegedly fraudulent or deceitful conduct,
involving the purchase or sale obveredsecurities, and that his clainiisus must be pursued
either under federal securities laws, or not at all (Doc. 5223t4112). Scottrade argues that
Lewis’s MMPA and fiduciaryduty claims areessentiallygrounded in fraug-notwithstanding
the omissionfrom his complainiof any allegations explicitly soundg in fraud, through artful
pleading According to Scottrade, Lewmsssentiallyalleges that the manner in whighrouted
non-directed, standing limit ordefer covered securities operated as a fraud against the putative
class.In addition, Scottradassertghat Missouricourts treaMMPA and fiduciaryduty claims
as constructive fraud claim@ccording to Scottrade, SLUSAincluding its “in connection
with” requirement—must bebroadly construedunder Dabit, and that the misconduct Lewis
alleges falls witin a broad construction of the statubecause thealleged misconduct
“coincides” with the purchase or sale of covered securiiies (

In response, Lewis argues tiha claims are not precludéy SLUSA, as the misconduct
he alleges was not “in conngen” with the purchase or sale of covered securities. Lewis notes
thathis complaintdoes not purport tassert a fraud claim, under state or fedieral nor does it
allege that he or any member of the putative class purchased, sold, or refrainedrfteesipg
or selling shares of any specific security in reliance on a misrepaésenor omission by

Scottrade. In short, he asserts that none of his claims arelfaased, and that Scottrade’s



violation of its duty of best execution would not influence an investor’'s decision abether
to buy or sell a particular security. In support of his position, Lewis tit€hadbourndor the
proposition that a “fraudulent misrepresentation or omission is not made ‘in connec¢hion. wi
a ‘purchase or salef a covered security’ unless it is material to a decision by one or more
individuals (other than the fraudster) to buy or to sell a ‘covered setuliguwis also appears to
argue that his fiduciargduty claim may independently avoid SLUSA preclusionase it does
not require, as an element, any misrepresentation or omission of mater{Blo@ch3).

In reply, Scottrade arguesdh for purposes of whether a complaint meets SLUSA’s “in
connection with” requirement, the issue is whether the misavralieged in the complaint
operates as a fraud or deceibt whether the plaintiff's claims sound in fraud. According to

ScottradeChadbournealid not impact the holding dabit, asChadbourngresented the narrow

issue of whether a plaintiff's purchaséuncovered securitiesersus covered securitiexuld
trigger SLUSA preclusioDoc. 61).

IV. Discussion

The Court concludes thaewis’s action isprecluded by SLUSAecause the gravamen

of his claims isthat Scottrade engaged in deceptive conduct in relation to its-routérg
practicesFreeman 704 F.3d at 1114At their core,Lewis’s claims are based on his allegation
that Scottrade fa#d to disclose that it was violating, or at least operating under a conflict of
interest in relation to, its dutgf best executionThe Courtfurther concludes that this alleged
misconductnot only coincidd with the puchaseor sale of covered securities, but walso
material tothe decisions ofewis and putative class members to buy or sell securities through
Sottrade.Dabit, 547 U.S. at 886 (defining SLUSA’s “in connection with” requiremengge

alsoKurz v. Fidelity Mgmt. & Research Co., 556 F.3d 639, ¢Ath Cir. 2009) (argument that




duty of best execution is not “in connection with purchase or saleéaifrgiesis frivolous in
light of Dabit, allegation that broker either misrepresented that best execution would beedchiev
or failed to disclose that best execution was not being achieved was “in conneithibn w
purchase or sale of security because it affected trades in those securities anallpdtentiet
price obtained in the trades

The facts of this case are essentially indistinguishable from nearljcalesases decided
by other district courts. The Court agrees with JuBlgtillon of theU.S. District Court for the
District of Nebraskawhoin dismissingasimilar action under SLUSA, wrote:

The plaintiffs’ respective complaints all involve allegations that [the broker’s]
conduct caused them to obtain less than the best possible priceifaecurities.

The alleged deception relates to the value of the security because [the broker]
represent[ed] it obtains the best possible price for its customers but delivers
something less, while at the same time generating revenue for itself. The
representation of best execution induces customers to trade with [the broker]
instead of competing brokers, and is material to every purchase or sale of a
security through [the broker]. The contention that plaintiffs made investment
decisions without regard tthe price at which their orders were filled is, at
bedrock, simply implausible.

Each of the class action std#ésv claims asserted . . . is based on deceptive
conduct in connection with a securities transaction. As a result, the plaintiffs’
purported clasaction claims for . . . breach of fiduciary duty . . . unjust
enrichment . . . [and] declaratory judgment . . . must be dismissed as precluded
under SLUSA.

Lerner v. TD AmeritradeNo. 8:14cv-00325, at *24 (D. Neb. Mar. 23, 2016) (unpublished

order) (internal quotations omittedsee alsd.im v. Charles Schwab & Co., Inc., No. -t%-

02074, 2015 WL 7996475, at *8 (N.D. Cal. Dec. 7, 2015) (unpublished pagggal docketed

No. 1615189 (9th Cir. Feb. 8, 2016Here, Lewis’'s claims all involve allegams that
Scottrade’s misconduct in order routingused them to obtain less competitive prices for their

securities. Scottrade’s failure to disclose that it was not achievingekingeto achieve, best



execution, while generating revenue for itself, would induce customers to trdd8awittrade,
and is material to every purchase or sale of a covered security through Schévades. claims
are thus precluded under SLUSA.

The Court is also not persuaded that Lewifgdsiciary-duty claim may independetty
avoid SLUSA preclusion because it does not require, as an element, anyesemedion or
omission of material facNotably, the SEC considers a broker’s failure to provide best execution

a potential “manipulative, deceptive or other fraudulentagvin re: Morgan Stanley & Co.,

Inc., Exchange Act Release No. 55726, 2007 WL 1364323, at *8 (May 9, 2007); and Missouri

state courts treat breaches of fiduciary duties as constructive fralldenme v. Best 941

S.W.2d 493, 495 (Mo. 1997) (en bang@galsoHenry v. Farmers Ins. Co, Inel44 S.W.3d 471,

481 (Mo. Ct. App. 2014)“Because breach of a fiduciary duty is constructive fraud, it is an
‘action sounding in fraud or deceit..”Moreover, other courts have found tretatelaw,
fiduciary-duty clams are precluded by SLUSA, notwithstanding the absence of fraud or deceit as

an essential element of the clairBeeRowinski v. Salomon Smith Barney Inc., 398 F.3d 294,

299-300 (3d Cir. 2005); Dommert v. Raymond James Fin. Servs., Inc., Nec\=D&2, 2007

WL 1018234, at *§E.D. Tex. Mar. 29, 2007) (stataw, fiduciaryduty claim was precluded by
SLUSA because core factual basis of claim was that defebdaker had omitted, or failed to
disclose material information regarding excessive broker fees and &ihgaai it had retained;
no matter how plaintiff characterized claim, whether in terms of fiduciary dutgs fraud,
material misrepresentation or omission served as factual pretticataim, and SLUSA thus
applied.

The Courtthus concludethat the gravamen of Lewis’s claéis that Scottrade failed to

disclosethat it was operating under a conflict of interest with regaiitstorder-routing process



or that it was not achieving, or at least approximating, bretution; and that the alled
misconducbccurred “in connection with the purchase or sale” of covered securities. Wakuc
of Lewis’s claims are precluded by SLUSA. The Court will thus grant Scotrawletion to
dismiss, and dismiss Lewis’s claims without prejudice.

Accordingly,

IT IS HEREBY ORDERED that Scottrade’s Motion to Dismiss SRANTED, and
Lewis’s claims ardDISMISSED without prejudice. A separate judgment will accompany this
Memorandum and Order.

Dated this29thday of August, 2016.

Bt A

JOHN A. ROSS
UNITED STATES DISTRICT JUDGE




