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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

CORNELL MCKAY, )
Plaintiff, ;

VS. )) Case No. 4:13-01315JAR
CITY OF ST. LOUIS, MSSOURI,et al., ;
Defendants. ;

MEMORANDUM AND ORDER

This matter is before the Cowh Defendant City of St. Louis’§‘the City”) Motion to
Dismiss (Doc. 83)Defendant Jennifer Joyce’s Motion to Strike (Doc.; 83¢fendants Joyce,
Susan Ryan, and SC Ryan Consulting, LLC’s Motion to Dismiss (Do¢.D&fendant Joseph
Spence’s Motion to Dismiss (Doc. 83nd Defendants Bettye Batflairner, Richard Gray,
Thomas Irwin, Francis Slay, and Erwin Switzgf*St. Louis Board of Police Commissioners”)
Motion to Dismiss (Doc. B). The issuesare fully briefed and ready for disposiiioFor the
following reasons, the Court will grant the motion to strike filed by Joyce (Do¢.g8&)t in
part,the motion to dismiss filed by Joyce, Ryan, andR8@n Consulting LLC (Doc. 87); ad
deny all other pending motions (Docs. 83, 89, 91).

I. Background
The facts in the light most favorable tcKay are as follows. On August 10, 2012t

approximately 8:45 p.ma woman {Do€’) was robbed of her cell phone and $s0sheexited

! The Court has elucidated these facts from McKay's complaint and exhikitsabbed
thereto, as well as an opinion of the Missouri Court of Appeals which is necessabilgced by
his pleadings. Smithrud v. City of St. Paul, 746 F.3d 391, 395 (8th Cir. 2014) (when dagsider
a motion to dismiss for failure to state a claim, the Court may consider, inter aliaasadteat
are part of the public record as well as materials that are necessarily embraeeglesdings).
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her vehicle in frat of herhomein the Central West End neighborhood of the City of St. Louis.
Shortly thereafter, her husband returned home from walking their dog and callede®ddtivies
from the St. Louis Metropolitan Police DepartmenttSLMPD”) 9th District responded, and
instructed Doe to continue service to her stolen cell phone, in case her assaiiapitealtto use

it (Second Amended Complaint (“SAC”), Doc. 78 1-2&5. Doe’s husband informed the
detectives thahe had encountered a young nvalmile waking their dog,that he had seen the
young man about a block from their home, and that the young man hadayratier he saw

Doe’s husbandState v. McKay459 S.W.3d 450, 452-53 (MGt. App. 2014).

On August 132012,Doe provided detectives a sprelaglst of callgshathad been made
to and from her cell phone between August 10 and August 13; she provided a second gpreadshe
on August 18(“Doe spreadsheets’According to Doe, she haoroduced the spreadsheets by
downloadinga complete list of callsnade to and from her phone after the robbeising her
online Sprintaccount The Doe spreadsheeisdicated that no callead beermade to or from
Doe’scell phone until more than 25 hours after the robbApgording to McKay, fom August
13 until August 18, 2012he cetectivestook little or no action to investigate the Doe robbery;
they did not independently request the call records fi®pnint nor did theyinvestigate the
phone numbers listed in ti@oe spreadshest even though they knew the numbesere crucial
investigative lead§SAC 11 3138).

On August 12, 2012, Keith Esters robbed a woman of her cell phone in a St. Louis suburb
(Id. 1 100(1)).On August 18, 2012, Esters shot and killed Megan Baktr she resisted his
attempt to rob herat qun point, of her cell phon€¢'Boken murder”) The Boken murder
occurredin the Central West End neighborhood, oalyew blocks from the scene of the Doe

robbery, andit immediately gained national and local media atten{ion 1 4750). In the



course oftheir investigation of the Boken murdeletectives from th&LMPD’s Homicide Unit
learned of the Doe robbery, atitkyrequested informatiofrom the 9th District(ld.  5457).

As alleged by McKay, @ one at thé®th Districthad yet conducted any meagiul investigation

of the Doe robberyThe complaint alleges thBefendants Stamper, Boettigheimer, and Rudolph
(“9th District detectives”)had reason to belieyeeven before they were contacted by the
Homicide Uhit, that the Doerobbery and the Boken nder had been committed by the same
perpetrator, given their similar methods of operation, geographical proximdysienilarity of
witness descriptions of both the perpetrator and weapon used in the ¢Gdm&§ 5860).
Defendant Stamper then assigneseBigheimer tanvestigae the Doe robberyBoettigheimer
entered the phone numberem Doe’s spreadsheetinto a ‘Crime/Matrix databaseé,which
produced addresses of potential suspects. Based on this search, Boettigheaite focused

on Lamont Caer, and when Carter’s address was entaredthe database list of between 15
and 20 persons who shared some association with @aseproduced. Although Boettigheimer
did not document or preserve any record of this search, he claiméddial’'s name was on
this list, and thaMcKay was the only person on the list who matched the physical description
Doe had given of her assailaBoettigheimerthen put out a wantedeat for McKay (Id. 11 6%

71).

On August 21, 2012VicKay turned himself in at the 9th Distristation The 9th District
detectives questioned him about both the Doe robbery and the Boken murder, but became
frustrated when Reverend Chris Douglas provikfietay an alibiand produced threather alibi
witnesses According to McKay, dtectives refused to interview the witnesses, and instead
arranged for Doe and her husband to view a mrafmhiclineup containinga photo ofMcKay.

Doe identifiedMcKay from thephotographidineup, but her husband did not. The next morning,



Boettigheimer ganged a live lineupwhich included McKay but not EsterBoe identified
McKay asthe man who had robbed her, and her husband identifiiéchy asthe youngman he
had seenvhile walking their doglf. 1 7279).

Also on August 222012, detectives in tb Homicide Unit called each of thghone
numbers orthe Doe spreadshegtand learned thatne of thenumbersbelonged toEsters’s
girlfriend, Kaylin Perry After Perrywas arrested by Homicide detectivekgimplicated Esters
in both the Doe robbery and the Boken murd&grecifically, Perry revealdtiatEsters had given
her Doe’s cell phone, that he hadmitted to her that head committed both crimgand that he
had told hehe had robbed a woman leér cell phone and $50. On August 2812, Esters vas
arrested and questioned by Homicide detectives. He confessed to the Boken murdatednd st
that he had been at the scene of the Doe robbery, thatelhewho had committed the robbery,
andthatMcKay was not the perpetratdd( 1 8183).

Multiple Homicide detectives then contacted the 9th District detectives, warning them
that they had apprehended the wrong person for the Doe robbery, and urging them to interview
Perry (Id. 11 8586). McKay alleges that, ebkpite their knowledge oévidencetending to
incriminate Esters in the Doe robberyet9th District detectives ignored the Homicide
detectives’ warnings, did not expand their investigation, did not have Doe view a ppbtogra
or in-person lineup that includeBsters, and instead sought and ateicriminal charges
against McKayfor the crime (Id. 11 8889). Defendant Spence, McKay's probation offiegithe
time, initiated probation revocation proceedingsd as alleged by McKayknowingly filed a
falseprobationviolation report, stating thaifficers had discovered pictures of McKay on Doe’s

stolen cell phoneThis false statemenéd a judge to set baihigher in McKay’s revocation



proceedinghan in his criminal case. McKaypuld notafford topost the higheail andwasthus
detainecuntil his criminal trial(ld. 11 102(j}(k), 121(c), 130).

In the meantime,hie Homicide detectivead subpoenaed Sprint for records detailing
calls made to and from Doe’s cell phone, and they received those recordstemtss 19 1¢.
11 4244). Unlike Does self-preparedspreadsheets, the cdktail records from Sprint showed
that a call had been made from Doe’s cell phone to Perry’s phone at 9:10 p.m. on August 10, o
approximately 20 to 25 minutes after the Doe robb&tyf[f 4546). The Homicide detewes
also found—hidden under Esters’s coueftlothing matching Doe’s description of the clothing
her assailant had been wearing during the roblkaargl based on information Perry provided,
theyrecovered Doe’s cell phone from a gas station, where emplmerdsiied Perry and Esters
as the individuals who had sold them the phodef (100; Docs.78.6 at 4, 1516, 18, 26;
McKay, 459 S.W.3d at 454, 459).

Before his criminal trial, McKay notified the state trial court that he intended to rely on
an alternatie perpetrator defense, i.e. that Esters had committed the Doe rot3»ty
1 102(g)(iiiy McKay, 459 S.W.3dat 459. Prosecutors from the Circuit Attorney’s Offiseught
to exclude evidencsupporing McKay’s defenseandto prevent anynention ofEsters o Boken
at trial Thestate trialcourt sustained most of the prosecutonstions, ruling that McKay could
not presentinter alia, Esters’sincriminating admissiongsegarding the Doe robbergr the
clothing found at his residencand thatno referencecould be made to the Boken case or
Esters’s involvement in the Boken murdbtcKay, 459 S.W.3dt 45458). McKay also alleges
that, beforehis trial, the 9th District detectives damaged or destroyed Doe’s cell phone in bad
faith and to such a degree that imbormation—including text messages which would have

established a direct connection to an alternative perpetratarld be retrieved from it by



defense expertSAC 11 102(p), 115)He further asserts thattgmpted by representativestbke
Circuit Attorney’s Officeand in an effort to get Doe to ratify her previous misidentification of
McKay, Boettigheimerapproached Doe six months after the Doe robbery; warned her that
McKay planred to raise an alternativperpetrator defensetold her that herrobber had
transferred hecell phone to someone else after the robbiigely informed her that McKay
and Esters wertassociates”and presented her a photograph of Esters for identificétior
102(g)).Doe did not identify Esters as her robb&eccordingto McKay, there was no evidence
suggesting that McKay and Esters were connected, and BoettigheimerthateMcKay and
Esters were not associatés. ).

At McKay'’s trial, Doe testified thatduring thein-person lineup, she had immediately
recognized Mchy as the person who robbed her, that she took time to look at each person in the
lineup, and that she was sure she recognizelday asthe man who had robbed h@vicKay,

459 S.W.3dat 453). Prosecubrs from the Circuit Attorney’s Officeintroduced the Doe
spreadshesinto evidence, knowinthattheydid not accurately refle¢the phone’s usage aftér

was stolen and Doe testified that her sglfeparedspreadsheets were complete, specifically
derying that any calls had been omitté8lAC 1 3941). Thisgave the jurtthefalse impression

that Doe’s phone had not been used to call Perry until 25 hours after the robbery, during whic
time McKay could have given the phone to EstdvikcKay tried to introducehe Sprint calt
detailrecordsas rebuttal to Doe’spreadsheetbut the prosecutors successfudlyjectedto their
admissibilityin the absencef supportingexpert testimonyld. 11 9499). The prosecutoralso
successfully objected to proffered testimony that Esters owned a smadl, Is#indgunthat

matchedDoe’s description of the guher assailant use@cKay, 459 S.W.3d aat 454; Doc.



78.6 at 1213). The jury found McKay guiltyof first-degree robbery and armed criminal action
and he was sentenced to 12 years in priS&C(] 103).

After McKay seved more than two years of his sentence, the Missouri Court of Appeals
vacatedhis convictionsand remandethe case for a new trial, specificalgoncludng that the
trial court’'sexclusion ofthe Sprint call-detail records and the additional evidence linking Esters
to the Doe robbgrhad beemmanifesly unjust SAC 1 7, 180McKay, 459 S.W3dat 456, 458)
The Circuit Attorney’s Office declinetb try McKay a second time, andh &ay 6, 2015, all
criminal charges against him were dismis¢8AC 718, 184, 186)Joyceissued a press release,
andheld a press conference during whgtte statedinter alia,that she did not doubt McKay’s
guilt, and that the charges agaihgn had been dismissed only because Doe was unwilling to
testify at aother trial {d. 11 186196).Joyce and @rosecutofrom the Circuit Attorney’s Office
thereafter appeared on a local radio show, and made several statements regardiogtithued
belief that McKay committed the Doe robbeand their desire to prosecute McKay for the
robbery but for the Doéglecision not to testify at his retridd. § 197; Doc 78.6 Ryan is the
official spokesperson for the St. Louis Circuit Attorney’s Office, drad firm, SC Ryan
Consulting, providgpublic relationsservices to th&t. LouisCircuit Attorneys Office (SAC 11
19-20).According to McKay, the City has procured an insurance policy that provides gevera
for the misconduct of its employees and agents that he alleges in his seconddacoemalaint
(Id. 1 22).

[I. McKay’s Claims

In his complaint, as amended, McKaleges that the 9th District detectives violated his

due process rights by suppressing the Sprintdedlil records and neighborhood surveillance

videos, by damaging or destroying Doe’s cell phone after it was recovered fimat thefense



experts could examine it, and by engaging in “highly suggestive behavior’ desmmdditt
misidentifications of McKay as the perpetrator of the Doe robblekyf{l 113119). He ale
claims that the 9th Districtedectives fabricated @lence against him, in violation of his due
process rights, by coaching Doe and her husband to misidentify him as the perpethetd e
robbery,andby fabricating the Doe spreadsheets to inaccurately reflect that no calls were made
from the phone uiltthe day after it was stoled( 11 115, 121(afk)). He also asserts a claim
that Spence fabricated evidence against him by preparing and submittingcatéabreport in
his probatiorrevocation proceedingld. 1121(c)). In addition, McKay claims &b the 9th
District detectives recklessly or intentionally failed to investigate the Ddeerghin violation of
his due process rights, by purposefully ignoring evidence that established his ienaoenc
directly connected Esters to the Doe robbery; that Defendant Spence violated hisadiss pr
rights by filing the false probation violation report; and that the 9th District dezsctSpence,
Joyce, and Ryan conspired to unlawfully bring about his wrongful arrest and tacamyid. 1
120-125).

McKay further alleges that Joyce and the Boards policymaking officials for the
City—ratified and adopted the misconduct of the 9th Distletectives and Spence, thereby
making their misconduct the official policy or custom of the City and SLMEDf{[ 117, 122,
131). According to McKay, the City of St. Louis is liable for the misconduct of gstagand
employees-here, Joyce, the 9th District detectives, Spence, Ryan, and SC Ryan Corsulting
because it had unconstitutional policies or customs of, inter alia, conducting invessigeot
designed to ascertain the truth, intentionally failing to investigate,lsagpressing exculpatory
evidence, fabricating evidence, using unreliable identification techsjiqoeesenting false

evidence and arguments to grand and petit juries, encouraging and concealingtgmakec



misconduct, improperly training its agents and employees, failing toplingciofficers who
violated suspects’ constitutional rights, and acting with deliberate indifferén its law
enforcenent officers’ violations of accused persons’ constitutional rightsf(156). McKay also
asserts Missouri stataw claims against the 9th Distridétectives for false arrest and malicious
prosecution; and against Joyce, Ryan, andR@&hConsulting fordefamation, slander, and libel
(Id. 111 169207).

McKay alleges that the 9th Districletectives destroyed or suppressed exculpatory
evidence, fabricated evidence against him, recklessly or intentionaky fll investigate the
Doe robbery, and conspired with Spence, Joyce, and Ryan to deprive him of his constitutional
rights (SAC at{lf 113146.) The 9th District detectives have not moved to dismiss McKay’s
claims against them, and the other defendants do not dispute that he has stated viable § 1983
claims against the 9th Distridetectives based on their allegedly recklessly investigation of the
Doe robbery. The remaining defendants now move to dismiss on various grounds.

Il . Motion to Dismiss Legal Standard

Federal Rule of Civil Procedure 8(a)(2) uégs “a short and plain statement of the claim
showing that the pleader is entitled to relief.” The pleading standardlef8Rdoes not require
‘detailed factual allegations,’ but it demands more than an unadornedkféreant-unlawfully-

harmedme acasation.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). To survive a

motion to dismiss, a complaint must show that the pleader is entitled to relief, in ogder the
defendant fair notice of what the clam@reand the grounds upon whidhely restid.

Fed.R. Civ. P. 12(b)(6) provides for a motion to dismiss based on the failure to state a
claim upon which relief can be grantefio survive a Rule 12(b)(6) motioto dismiss a

complaint must contain sufficient factual matter, accepteadiasto*'state a claim to reliefnat



is plausible on its face.”Ashcroft v. Igbal, 129 SCt.1937, 1950 (2009)n the complaint, a

plaintiff must include sufficient factual information to provide the grounds on whigblaims

rest, and to raise a right to relief above a speculative I8ebhaf v. Residential Funding Cqrp.

517 F.3d 544, 549 (8th CiR008) (citingTwombly, 550 U.S. at 555 & n.3). This obligation
requires a plaintiff to plead “more than labels and conclusions, and a formulaitioacif the
elements of a cause of action will not ddwombly, 550 U.S. at 555. A complaint must contain
either direct or inferential allegations respecting all the material elementssagcéo sustain
recovery under some viable legal theddy.at 552. This standard “simply calls for enough fact
to raise a reasonable expectation that discovery will reveal evidence of [the claementl’
Id. at 556.

When ruling on a motion to dismiss, this Court must take the allegations of the complaint
as trueand liberally construe the complaint in a light most favorable to the plaiktftschade

v. City of Rochester, 319 F.3d 1038, 1040 (8th €003). The Court is “free to ignore legal

conclusions, unsupported conclusions, unwarranted inferences and sweeping legaloosnclusi

cast in the form of factual allegation®iles v. Capitol Indem. Corp., 280 F.3d 868, 870 (8th

Cir. 2002). Also, at the motion to dismiss stage,court generally may not consider matters

outside the pleadings. Porous Media CorgRall Corp., 186 F.3d 1077, 1079 (8th Qi999). It

may, however, consider matters of public record, materials that do ncadionthe complaint,
exhibits attached to the pleadings, and materials necessarily embraced byplentdMills v.

City of Grand Forks, 614 F.3d 495, 498 (8th Cir. 2010).

10



IV. Analysis

A. The Board’s Motion to Dismiss

In support ofits motion to dismissthe St. Louis Board of Police Commissioners
(hereinafter “the Board"argues that McKay has failed to state a claim against the City because
he has not identified any unconstitutional policy or custom pursuant to which the 9ihtDist
detectives allegedly violated his rightsecausehe has not identified any deficieas in the
training the Board provided tt8th District detectives and because he has not plausibly alleged
that the Board was deliberately indifferent to a pattern of unconstitutional mistoguc
SLMPD officers (Docs. 92, 103). In response, McKay contends that he has state@ \iaB
claims First, he asertshis amended complaint states a claim becauakeges thathte Board
adopted a policy that caused his rights to be viol&@edond, he argues that he has stated a claim
based on his allegatidhat the Board failetb adequately train its policefficers, includingthe
9th District detectives, to avoid violating the constitutional rights of suspects in akimin
investigations by utilizing improper investigations and eyewitness idetitiicaechniques,
failing to document and disclose witnesses’ statements, failing to presedesce, suppressing
exculpatory evidence, or fabricating evidentaird, McKay argues that he has stated a viable
§ 1983 claim because he alleges ttieg Board had notice of and ratifi@h unconstitutional
custom, i.e.,the 9th District detectives’ pattern of continuing and persistent misconduct of
unconstitutional actions during the investigation of the Doe robbery (Doc. 98).

“Intentionally or recklessly failing to investigate other leads or magtufing false
eviderce may shock the conscience and can violate the Fourteenth Amendment’s due process

clause.”Livers v. Schenck700 F.3d 340, 350 (8tGir. 2012). To shock the conscience, the

challenged state action must be “truly egregious and extraordinary” arsgvere as to amount

11



to brutal and inhumane abuse of official powdd. (internal quotations omitted). The Eighth
Circuit has recognized three areas of reckless investigation: (1) coeraispgexts confession;
(2) purposely ignoring evidence suggesting a suspect’s innocence; and (3)cpsessure to
implicate a suspect in the face of evidence to the contcarfin allegation that a defendant has
“purposefully ignored evidence that strongly tended to exonerate” the plaanifbe sufficient

to supporta 8 1983 failurdo-investigate claimMoran v. Clarke, 296 F.3d 638, 648 (8th Cir.

2002).
A municipality or local government may be sued directly under § 1983 when that local

government implements an unconstitutional policy or cusionell v. Dep’t Soc. Servs., 436

U.S. 658, 690-91 (1978However, a municipality may not be sued under § 1983 for injuries
inflicted solely by its employees or agerits. Rather, a plaintiff must plead that his injury was
caused by “the execution of a government’s paticgustom, whether made by its lawmakers or
by those whose edicts or acts may fairly be said to represent officiaJ.pdlicSuch a showing
ultimately requires proof of either the existence of an official municipal pofiegisconduct so
pervasive amg nonpolicymaking employees of the municipality as to constitute a custom or

deliberate indifference to individuals’ federal rightgare v. Jackson Cty., Mo., 150 F.3d 873,

880 (8th Cir. 1998). Although rare, a public official’'s single incident of usittutional activity
can also establish the requisite municipal poticgustom, so long as the decision is made by the
highest officials responsible for setting policy in that area of the govetisrimisinessCity of

St. Louis v. Praprotnik, 485 U.S. 112 (1988) (pluralifgynders v. Williams 650 F.3d 1188,

1195 (8th Cir. 2011)It is not necessary that the decisinaker intended that the decision apply

to a wide range of situations; rather, even a single decision tailored to alpaditation nay

12



gualify as an official government policy for purposes of establishing muhi@pdity under §

1983. Pembaur v. City of Cincinnati, 475 U.S. 469, 481 (1986) (plurality).

“Policy” and “custom” are not interchangeable concepts. An official policylvego‘a
deliberate choice to follow a course of action made from among various altesnbiivan
official who is determined by state law to have the final authority to establishingosetal
policy.” Ware 150 F.3d at 880. A policy may take the form opalicy statement, local
ordinance, regulation, or decision offidialadopted and promulgated by a local government’s
officers.Monell, 436 U.S. at 690. In contrast, a custom is demonstrated by (1) the existence of a
continuing, widespread, persistent pattern of unconstitutional misconduct bythepality’s
employees; (2) deliberate indifference to or tacit authorization of such aoru the
municipality’s policymaking officials after notice of the misconduatd a3) the § 1983
plaintiff's injury by state action taken pursuant the municipality’s custom, i.e. proof that the
custom was the moving force behind the constitutional violatare 150 F.3d at 880N hile a
§ 1983 plaintiffmust include allegations, references, or language by which one loegiil to
draw the inference that the conduct of which he complains was the result of an uncometituti
policy or custom, he need not specifically plead the unconstitutional poliagycorporate the

policy’s specific language into his complai@rumpley-Patterson v. Trinity Lutheran Hosp., 388

F.3d 588, 591 (8th Cir. 2004At the time his complaint is filed, a plaintiff may not be privy to
the facts necessary to accurately describe or identify the specifiepadiccustoms which may

have caused the deprivation of his constitutional rigbe ex ré Doe v. Shool Dist. d City of

Norfolk, 340 F.3d 605, 614 (8th Cir. 2003).
McKay has alleged the existence of multiple policies and customs, includingegolic

related to the suppression, destructenmdfabrication of evidence; the use of coerooraunduly

13



suggestive lineupsnadequate trainingf police officers and refusal to discipline officers who
commit constitutional violations. He also alleges that multiple officers and prtosgovere
involved in unconstitutionalacts such as fabricating and suppressing evidenmed unduly
influencing the Does’ eyewitness identifications. The allegations suggésthé&@th District
detectivesacted pursuant toraunicipal policy or custongiven the plasible inference that such
coordinated and widespread conduct could not exist without express or tacit approval by City
policymakers.Ware 150 F.3d at 880As alleged by McKay, theéth District detectives’
misconductwhile investigatng the Doe robbery wasot an isolatedincident involving separate
and independent acts by unrelated employees @LtMPD; rather, he alleges that their conduct
was part of a conspiracy of multiple officers and prosecutors, and that itextower the course
of several monhs. Accordingly,the Court findsthat the complaint allegations support a
reasonable inference thidite 9th Districtdetectives’ conduct was undertakeith the actual or
tacit approval of the Cityd.

The Court further concludes that McKay has asseptadsible failureto-train claims
against the BoardA municipality may be subject to § 1983 liability for inadequate training of its
employees where (1) its training practices were inadequate; (2) it wasrdadiy indifferent to
the rights of others iradopting them, such that the failure to train reflects a deliberate or
conscious choice; and (3) the alleged deficiency in its training procedureslyactuased
plaintiff's injury. SeeParrish v. Ball, 594 F.3d 993, 998 (8th Cir. 2010). McKay'somphint,
as amended, alleges that the Board failed to adequately train its policespffickiding the 9th
District detectives, in proper investigative and identification techniques, procedares f
preserving evidence, and constitutional limits on suppmess exculpatory evidence, as well as

fabrication of evidence; that tleoardknew that the omissions in its training program had led to

14



constitutional violations in othgarior criminal proceedings; and that McKay was harmed by the
9th Districtdetectives’ constitutionally inadequate traininhe Court will thus deny thBoard’s
motionto dismiss.
B. The City’s Motion to Dismiss

In its motion to dismiss, the Cigrgueg1) that it is not subject tmunicipalliability for
the 9th District detectives’ unconstitutional conduct because the Board, and not the City,
controled the SLMPD at the time the alleged misconduct occurf2dthat the City did not
become a successwrinterest to the Board's liabilities when it assumed control oSth&lPD
on September 1, 20183) that McKay has failed to state a claim against City, as kenba
alleged that the City had any notice of wrongdoing by the SLMPD or any éactis¢ to show
that the City was deliberately indifferent to, or tacitly authorized, amggedily wrongful
conduct; and(4) that the Cityis entitled to sovereign immunitfrom any state tort claims
pursuant to Mo. Stat. § 537.600.1 (Doc.)84 response, McKay asserts that both the City and
the Board are proper municipd¢fendants in this aon. More specifically, he contends that the
Board was in control of SLMPD, pursuant to MRev. Stat. § 84.010until at least September 1,
2013, when the Missouri General Assembly enacted Mo. Rev. Stat. § 84.344, whicddect
City to enact an ordinance authorizing the transfer of control over SLMPD to thge Cit
According to McKay, the City assumed responsibility for the Board’'s preyiousiurred
liabilities by adopting Ordinance 69489, which became effective on September 1,H013.
further assest that the City is a proper municipal defendant to this action because at teast so
of theallegedmisconduct occurred after control of SLMPD was transferred to the Kitglly,
McKay argues that the doctrine of sovereign immunity does not apply statestort claims, as

the City has waived such protection by procuring insurance (Doc. 96).

15



At this stage of the proceeding, the Court cannot determie¢hethhe Boardthe City,
or bothmay ultimately be responsible for the 9th Distriatéctives allegedly unconstitutional

conduct.Allen v. City of St. Louis, No. 4:14v-1398, 2015 WL 3407652, at *2 (E.D. Mo. May

26, 2015) (denying motion to dismiss claims agaimsCity because it was unclear which entity
was proper defendagiven recent transfeaf control over SLMPD from the Board to the Gity
Moreover, in light of McKay’s assertion that the alleged misconduct took place botie lagid
after control of the SLMPD was transferred to @iwy, it is possible that the City and the Board
may both fae liability. Id. Because both the City and the Board may ultimately be proper
municipal defendants in this action, the Court will deny the City’s motion to dismighis
ground.

As to theCity’'s argument that it enjoys absoligevereignmmunity from McKay'’s tort
claims under Missouri lawthe Court notes tha¥icKay alleges that the City has acquired an
insurance policy that provides coverage for the alleged misconduct of its eegldjo. Rev.

Stat. 8§ 537.610see alsdBennatz v. City of Columbia, 300 S.W.3d 251, 259 (Mo. Ct. App.

2009) (public entities in Missouri are not immune from suit to the extent they haveegutocur
insurance, thereby waiving sovereign immunity up to but not beyond the poli¢yatishionly

for acts covered by the policyJhus the Court concludes that the City may have waived its
sovereign immunity against McKay’s Missouri tort claims by procuring aoramee policy
covering such liabilities, and that dismissdl his statelaw claims against the 9tDistrict
detectives—basedon sovereign immunjt—would be premature at this state of the proceetling

The Court will this deny the Board’s motion to dismiss.

2 As discussed below, McKay failed to state viable deteclaims against Joyce, Ryan,
and SC Ryan Condiurlg because the statements at issue were not defam@asasyich, the Court
need not address whether the City is entitled to sovereign immunity against tiose cl
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B. Probation Officer JosephSpencés Motion to Dismiss

In his motion to dismiss and supporting memorandum, Spence argudeetls entitled
to absolute immunity in his role as a state probation offieeforming a function related to the
judicial processthat he is entitled to qualified immunity, as his report included only one untrue
fact; that McKay has failed to stateckaim against him; and that McKay's claims are barred by

the RookerFeldmandoctrine (Docs. 890). In response, McKay asserts that Spence is not

entitled to absolute immunity because his actions were neither prosecutoriaidioal jin
nature; that Spee is not entitled to qualified immunity because he purposefully lied in the
probation revocation proceeding; that his complaint states viable claims agsnseSand that

the RookerFeldmandoctrine does not apply to his claims, as he does not seskttiirn a state

court judgment (Doc. 97).

McKay's complaint, as amendedlleges that Spence violated his due process rights by
knowingly filing areportin his probation revocation proceeding whieksdy assertedhat law
enforcement officers had disvered photographs dcKay on Doe’s stolen cell phonandby
conspring with Joyce andthe 9th District étectives to unlawfully obtain his conviction
According to McKay, Spence’s falsgatemenin the probatiofrevocation proceedingaused
the judgeto set a high bail amount in that case, based on its false impressiaghdtetvas
significant evidence linkingim to the Doe robberyand resulted in McKay being detained until
his criminal trial

The Court concludes that Spence is not entitled to absolute immunity. Prodation
paroleofficers are entitled to absolute immunity when they perform duties thatigegdnally
comparable to those of judges, such as performing presentence investigatipasingre

presentence reports, and deciding whetrenot to approve inmates for parole. Anton v. Getty
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78 F.3d 393, 3997 (&h Cir. 1996). They are also protected by absolute immunity when they
perform duties that are functionally comparable tws#dof a prosecutor in deciding whether to
initiate a ciminal prosecutionRay v. Pickett734 F.2d 370, 374 (8th Cir. 1984). However, when
parole andorobation offices fil e repors tojudicial officers alleging that paroleshave violated
their parole—an act more akin to that of a police officer decidingtidr there is probable cause
for an arrest-they do not exercise the same degree of discretion as a prosecutor in iratiating
criminal prosecution, and they are not protected by absolute immiditgs such, the Court
concludes thatSpence is not entitled to absolute immunitgm McKay's claim that he
knowinglyfiled a falsified reporalleging that McKay had violated his probation, at least in part
based on his alleged involvement in the Doe robbery.

The Court also concludes that, at this stage optbeeeding, Spence is not entitled to
dismissal based on qualified immunity. Probation officees beentitled toqualified immunity
from liability based on their preparation and submissiorpmbation and parole violation
reports.ld. Qualified immunity protects government officials from liability for civil damages
insofar as their conduct does not violate clearly established statutory atutmmstl rights of

which a reasonable official would have knowRearson v. Callaharb55 U.S. 223, 2332

(2009). The Court finds that McKay has stated viable claims that Spence violated his
constitutional rights byknowingly filing a report containing false information in his probation
revocation proceedingnd by conspiring to unlawfully convibim of chargesrising out of the

Doe robbery, and that these rights were clearly established at the timeatietjeel violatios.

See Ray 734 F.2d at374 (discussing 8§ 1983 claim based on allegations that parole officer
falsified parole violation report). The Court further concluthes these claims are not barred by

the RookerfFeldmandoctrine. See Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S.
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280, 28384 (2005) RookerFeldmandoctrine is confined to cases brought by statert losers

complaining of injuies caused by statourt judgments rendered before the district court
proceedings commenced and inviting district court review and rejection of tluzgagnts).

C. Circuit Attorney Joyce, Ryan, and SC Ryan Consulting LLC’s Motion to
Dismiss

In their motion to dismiss, Joyce, Ryan and SC Ryan Consulting argue that the
claims against them should be dismissed because (1) Joyce is entitled to absskdetqnial
immunity in both her official and individual capacities; [2gKay has failed to state any viable
8 1983 or stattaw claims againstloyce, Ryan, or SC Ryan Consulting; (3) the policies,
practices, and customs McKay identifies in his complaint are unrelated to innsthkt the
Circuit Attorney’s Office violated his constitutional rightnd (4) Joyce is entitled to sovereign
immunity from McKay's statdaw claims (Doc. 88). In response, McKay contends that he has
stated a viable 8983 conspiracy claimgainst these defendants because their statenoethis
mediawere a key component the alleged conspiracy to cover up his wrongful convictibat
Joyce is not entitled to prosecutorial immunity in her official capacity becabe is a
policymaker for the City; and that he has alleged sufficient facts to ggdaia viable § 1983
claim based on unconstitutional policies or customs within the Circuit AttornefitseOdis well
as statdaw slander and libel claimén reply, Joyce, Ryan, and SC Ryan Consulting, Ilfics
argue that McKay's 8§ 1983 claim against them should be dismissed because it segrenhy
on postconviction statementegarding Joyce’s belief th#te correct suspect had been arrested
and prosecuted for the Doe robbery. They further assert that Joyce is not a paicionghe
City, but that shénstead acts on behalf of the State of Missouri; and that McKay catateta
claim of supervisory liability against Joyce basedmere allegations thaheknew of the 9th

District detectives’'misconductor misconduct by her subordinates in the Circuitoitey’s
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Office. They also contend that McKay has not alleged sufficient facts to s@opioference that
Joyce knew of the 9th District detectives’ misconduct; and that McKay has nmifige
unconstitutional policies of the Circuit Attorney’s Office that caused his coinatiél rights to

be violated. Finally, they claim that his stdev claims for slander and libel must fail because
they are based on protected statements of opinion (Doc. 104).

1. Prosecutorial Immunity

Joyce seeks dismissal thfe § 1983 claims against her on the basis that shatitled to
absolute prosecutorial immunifgr actions she took in her role as supervisothaf Circuit
Attorney’s Office In response, McKay argues thiatyce is not entitled to immunity in her role
as a supervisor, or in her official capacity

Prosecutors enjoy absolute immunity, in their individual capacities, for agtpérform

in “initiating a prosecution and in presenting the state’s case.” Imber htrPat, 424 U.S. 409,

431 (1976). Prosecutors are absolutely shielded from liability in section 1983 actionshesen t
take actions that are “intimately associated with the judicial phase of the crinbcakg as

opposed to investigative police work or administrative duties. Reasoner v. St. LoyiMGt

447 F.3d 569, 5780 (8th Cir. 2006). Absolute prosecutorial immunity cannot be defeated by
allegations of malice, vindictiveness, or selierest; and prosecutors are absolutely immune
even if they present false, misleading, or perjured testimony, or withhold or suppoedpatory
evidenceld. at 580. In addition, supervisory prosecutors enjoy absolute immunity fromsclaim
that their supervision or training of subordinate prosecutors was constitutimaafquateVan

de Kamp v. Gold®gin, 555 U.S. 335, 3439 (2009). Prosecutorso enjoyabsolute immuity

from civil conspiracy charges where their alleged participation ic@hspiracy consists only of

otherwise immune act®easoner447 F.3d at 580. Here, McKay asserts § 1983ndagainst
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Joyce in her individual capacity based on her and her subordinate’s iniatipnosecution of
criminal charges arising out of the Doe robbery. Accordingly, Joyce is dntdleabsolute
prosecutorial immunity against such claims, and thertOwoil thus dismiss McKay's § 1983
claims to the extent he brings them against Joyce in her individual capacity.

The defense of absolute prosecutorial immunity does not apply to Mcl§agg33
claims againsfoyce in her official capacity, as officiegpacity suits are the equivalent of suit
against the governmental entity for whiah official works, and governmental entities are not
protected by prosecutorial immunitgeeDavis v. Hall, 375 F.3d 703, 710 n.3 (8th Cir. 2004);

Johnson v. Outboard Marine Corp., 172 F.3d 531, 535 (8th Cir. 1999). As such, Joyce’s

governmenemployermay beliable for actions she took in violation of McKaytonstitutional
rights if her urconstitutionalconductwas theresultof an official municipalcustom or policy.
Mondl, 436 U.S. at 69@1. As discussed above, in order to staMamell claim against the City
based on Joyce’s unconstitutional conduct, McKay need only plead that she undiemeadly
unconstitutional conduct pursuant to a policy or custom of the [ityfHe may also state a §
1983 claim against the City by pleading that Joyce wa<Cttyés policymakerfor the Circuit
Attorney’s Office, and that she adopted or ratified an unconstitutional custpaiicy pursuant
to which employees of the Circuit Atiney’s Office violated his constitutional rightShe City
contendsthat it cannot be liable for Joyce’s unconstitutional conduct because skdhisra
City employee nomolicymaker, but is instead an elected state offi¢izabc. 84 at 6) In
responseMcKay argues that he has stated viaMenell claims against the City, based on
injuries he suffered as a result of unconstitutional policies and practices@fc¢hé Attorney’s

Office, as adopted or ratified kjoyce,its official policymaker
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Here McKay has alleged thaioyce vas the policymaker for the City, and that she
encouraged agents and employees of the City to violate McKay’s constituigbnial He further
alleges that the City, through Joyce and the Board, “adopted, implemented, enforcagkdioler
and/or ratified”unconstitutional policies, practices, and customs, including, inter alia, camglucti
criminal investigations not designed to ascertain the truth; intentionally failingvestigate
leads that would uncover exculpatory ende as to an accusedtentionally failing todevelop
inculpatory evidence against other potential suspects; suppressing, destayyioitperwise
concealing exculpatory evidence; fabricating evidence, including thes@eadsheetsitilizing
identificaion techniques which presented a great likelihood of producing false or unreljable
witness identifications; presenting falsified evidence in criminal proceedoog&lucting and
encouraging prosecutorial misconduatid improperly trainingCity agentsand employees in
proper procedures for reliably investigating crimes and preserving evidenceomiance with
the constitutional rights of the accuséd.light of McKay’s assertions that his constitutional
rights were violatedpursuant to a City policyr custom“adopted, implemented, enforced,
tolerated, and/or ratified” by Joycéhe Court concludes that he has stgikisible_Monell
claims againsthe Citybased on Joyce’s conduct.

In addition, McKay claims that the City had actual or constructotece thathere were
omissions or flaws in training progranigprovidedemployees of the Circuit Attorney’s Office,
that the City disregarded an obvious need to properly train its prosecutors andeubmdi use
constitutionallydeficient training programs; and that their inadequate training led prosecutors to
violate the rights of McKay and other criminal defendants. Thus, the Court fiadsitKay has
stated a viable § 1983 claim agaidet/cein her official capacity, and as such, agaihst City,

based orheralleged failure to train the employees and agents of the Circuit Attorneytse Off
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SeeParrish 594 F.3dat 997-98(discussing failurdo-train claims) see alsdCarter v. City of

Philadelphia 181 F.3d 339, 3583 (3d Cir. 1999) (local lawnforcement officials may be State
officials when they prosecute crimes or otherwise carry out policiablstied by the State, but
they serve as local policymakers when they manage or administer their aves)ofiValker v.

City of New York 974 F.2d 293, 301 (2d Cir. 1992) (district attornejlleged mismnanagement

of office and decision not to supervise or train subordinates was properly attebtdatty
when prosecutor acts as manager of prosecutor’s office, she acts as caaptygar).

2. Section 1983 Conspiracy Claim

Joyce, Ryan, and SRyanConsulting contend that McKay failed to plead sufficient facts
tying themto any alleged conspiracy to violate his constitutional rights. McKay argues ¢hat h
has stated a viable 983 conspiracy clm becauseéhis complaint, as amended, alleges that
Defendants decided to pursue criminal charges against him to cover up the 9th District
detectives’ inadequate investigation of the Doe robbery, even though they had readieveéo be
that Esters had actually perpetrated the crime.

In his complaint, McKay alleges that the 9th Distdetectives, Joyce, Ryan, Spence, and
prosecutors “had a meeting of the minds and, beginning on or about August 18, 2012, there
existed an agreement between two or more of tttecommit at least one unlawful act to bring
about[his] wrongful arrest, prosecution, conviction, and incarcerdtibtis complaint further
alleges that these defendants, with the purpose of framing him for the Doe robberygedaispir
implicate him angrosecute him for éaDoe robbery, even though there was a lack of probable
cause or a factual basis linking him to the crime and notwithstanding the fact thdtathey
reason to believe Esters was the true perpetrii®rfurther alleges that one or marethese

defendants took overt acts, in furtherance of the conspiracy, including (1) conducting a sha
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investigation that was not designed to ascertain the truth; (2) continuing tmrésle incomplete
Doe spreadsheetdter receiving the more accur&erint caltdetail records; (3) utilizing highly
suggestiveiechniques fowitness identificatiog (4) preparing false police reports, includiag
report which falsely asserted that Perry knew nothing about the Doe roli)gmegenting false
information in McKay’s probationrevocation proceeding; and (6) failing to preserve critical
evidence, including Doe’s recovered cell phone.

To state a § 1983 conspiracy claim, a plaintiff must allege that “(1) thenddefe
conspired with others to deprive himafonstitutional right; (2) that at least one of the alleged
co-conspirators engaged in an overt act in furtherance of the conspiracy; and ({3 thadrt act

injured the plaintiff.” White v. McKinley, 519 F.3d 806, 814 (8th Cir. 2008). A plaintiff nesd

show that each conspiracy participant knew the exact limits of the illegal plame Imust allege
facts sufficient to support the conclusion that the defendants reached aneaqreemeprive
him of constitutionally guaranteed rightg. at 816. Ameeting of the minds or understanding
among the conspirators to achieve the conspiracy’s aims may be inferred friactglid.

McKay hasalleged facts sufficient to support8al983 conspiracy clairagainst the 9th
District detectives, Joyce, and ®pe Id. at 814. His second amended complaint asserts
sufficient facts to support a reasonable conclusiontti@a®th Districtdetectives, Joyce, Spence,
and prosecutorseached an agreement to violate his constitutional rights by implicating him in
the Doe robbery in an effort to cover up tAth District detectivesfailure to timely investigate
the crime His complaint allegations further support the reasonable conclusion that the 9th
District Detectives, Joyce, Spence, and prosecuters motivated tamplicate a suspect other

thanEsters in the Doe robbery, and that members of the conspinalgytook unconstitutional
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actions to secure criminal charges against McKay, as well as to ultimatahg $8s conviction,
despite their awareness of eviderseding to vindicate him and inculpate Esters.

The Court concludeshowever, that McKay has failed to state a plausiblel983
conspiracy claim against Ryan, as nothing in his complaint, as amended, supportsestenf
that she conspired to deprive McKawpf his constitutional rightsld. In addition, the Court
concludes that McKay's 8§ 1983 conspiracy claim against Joyce in her individuaitgapast
fail because, as discussed above, she is entitled to absolute prosecutorial infirmomiyit
based on actions she took in her role as Circuit Attorney. Thus, the Court will gramttbe to
the extent it seeks dismissal of McKay'd¥83 conspiracylaim against Joyce in her individual
capacity based on prosecutorial immunity, and his § 1983 claim agaias for failure to state
a claim

3. StateLaw Defamation Claims

According to McKay, Joyce made the following allegedly defamatory statsnie
various media outlets after she decided not to retry him for the Doe robbery:

= “[T]he one and only reasorshe dismissed the criminal charges against
McKay was Doe’s unwillingness to testify.

= Defense claims that Esters perpetrated the Doe robbery “were smoke and
mirrors” and “a lot of noise,” and prosecutors had “extensively”
investigated Esters when McKay first raised his alterngtempetrator
defense.

= “The easiest thing in the world for me to do would be to charge [Esters
with the Doe robbery], if | thought [Esters] did it. But my job is to pursue
justice, and a big part of that is charging the approppatson with the
crime.”

= “We believe Cornell McKay committed this robbery, we have no doubt

about that. The only reason we’re not going to trial is because the victim
does not want to go forward.”
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= ‘| definitely would like to have another trial, becaudeelieve that this is
the correct defendant for this crime.”

McKay argues that these statements are defamatory because they imply, that he
Esters committed the Doe robbery, and thie evidence supported his continued prosecution
for that crime ata second trial. In response, Joyce contends that her comments were merely
statements of opinion, and that they are thus absolutely privileged. McKay futdgasathat
Ryan assisted Joyce in preparing her statements to the media, and titpadunteview with a
local television station, Ryan stated:

These matters were investigated, they were researched, and we really believe that

all of those things that have been brought up have been litigated, and the right

person, Cornell McKay was held accountable. At any point if there were doubts
from [the Circuit Attorney’s Office], we would have addressed that.

Joyce also appeared on a local radio show to discuss McKay'’s alleged involueihent
Doe robbery. As relevant, Joyce made the following allegageligmatory statements during that
radio interview:

= During McKay's first trial, the jury was presented with evidence thatla ca
had been made from Doe’s cell phone to Perry’s cell phone only 25
minutes after the Doe robbery.

= The jury also knew of Esters, that he was a known “cell phone stealer,”
heard Perry’'s testimony, considered McKay's alterngpiegpetrator
defense, and “took that into consideration, but . . . were so still so swayed
by the eyewitness testimony and certainty of those witnesses’hehat t

found McKay guilty.

= |t was “possible that [McKay and Esters] were working together” and
represented that “there are some connections between the two.”

According to McKay, these statements necessarily imply the existence of other
undisclosed objective facts known to Joyce and Ryan which support the falseestatieat

Plaintiff committed the Doe robbery.
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Under Missouri law, the plaintiff in a defamation claim must allege facts tendirgpvo s
the (1) the defendant made a defamatory statement, atita{2iefendant is not entitled to any

privileges that shelter her from legal acti®ape v. Reither928 S.W.2d 376, 3881 (Mo. Ct.

App. 1996). Statements of opinion are absolutely privileged, even if they are made with
malicious intentld. However, he privilege afforded statements of opinion does not apply where
the statement of opinion necessarily implies the existence of undisclefeedadiory factsld. In
deciding whether a statement is an opinion, a court must determine “whethesonat#a
factfinder could conclude that the statement implies an assertion of objectivedJastlé Rock

Remodeling, LLC v. Better Bus. Bureau of Greater St. Louis, Inc., 354 S.W.3d 234, 841 (M

Ct. App. 2011). The determination of whether an ordinary person \kauriel treated a statement
as one of fact or as one of opinion requires an examination of the totality of in@simaces,
including the general tenor of the entire statement, the defendant’s use afdhgparfigurative
language, and the statemeargisceptibility to being provetrue or falseld.

The Court concludes that Joyce’s statements did not imply an assertion ¢ivelipsc.
First, her statements were made in the context of her decision, as Circuiepttoon to retry
McKay for the Doe obbery in light of the fact that Doe had declined to testify against him at a
second trial. In this context, Joyce’s statemeatsnot reasonably be construed as implyng
assertion of fact regarding McKay's guitather, her statemenitsiply her trust in the verity of
Doe’s prior eyewitness identification and testimony at the first trial, over thigacp evidence
tending to vindicate McKay and inculpate Esters. Moreover, a reasonable factiindkl
conclude that Joyce’s statements reflected heriampithat McKay had committed the Doe
robbery, and that she would have proceeded to retry McKay hagd-Dbe had identified

McKay as her assailartagreed to testify at a second trial. Joyce’s statements did not imply that
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she was privy to additional evidenmmnding to inculpate McKay in the Doe robbery; rather, she
stated that, given the evidence that would be available to her at a secontdrledsdecided

not to retry McKay.SeePape 918 S.W.2d at 380 (“It is my position that you participated in
fraudulent and or (sic) illegal acts” was ndefamatory statement of opinion protected under
First Amendment). The Court further notes that Joyce’s statements weresogptible to being
proven true or false at the time she made them; the Missouri Couppafals had not declared
McKay “innocent” of the Doe robbery, but had instead reversed his conviction on evidentiary
grounds, leaving Joyce the choice of dismissing the charges against McKayyioig reim.
Accordingly, the Court will dismiss McKay'defamation claims against Joyce, Ryan, and SC
Ryan ConsultingLLC.

In sum, Defendants Joyce, Ryan, and SC Ryan Consulting LLC’s motion to dismiss will
be granted in part and denied in part. The Court will dismiss all claims agaiastaRyg SC
Ryan Consulting. Thdefamatiorclaims against Joyce, and t8e1983 claims against her in her
individual capacity will also be dismissed. The motion will be denied to the extent & seek
dismissal of McKay’'s 8983 claims against Joyce in her official capacity.

V. MOTIO N TO STRIKE

Joyce ha moved to strike paragraph 15f McKay’'s second amended complaint
asserting that the allegations are irrelevant to his clainesr no relation his alleged
constitutional deprivations, and serve only to besmirch the reputatiolnyad dnd the Circuit
Attorney’s Office(Docs. 85-86) At issue are McKay's allegations that Joyce has implemented
the following as official policies, practices, and customs tbfe Circuit Attorneys Office:
vindictively prosecuting criminal defendants Iydatening to initiate more serious charddbe

defendant exercises his right to triasing the media to taint the jury pool in criminal casesl
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to heighten public condemnation of criminal defendants and dramatize the plight ofsyvictim
issuing arrest warrants when the charges are not provable beyond a reasonajpter€iwidihg
the decisions of subordinate prosecutors who have determined that an arrest warrant is not
warrantegl continuing criminal proceedings up to trial with knowledge that the defendant could
not be proven guilty beyond a reasonable doubt for the purpose of extending pretrial
incarceration of defendantand retaliating against subordinate prosecutors who complain about
these unconstitutional practices, policies and custbmesponse, McKagrgues that paragraph
157 demonstratethat the Circuit Attorneyg Office has exhibited a pattern of violating criminal
defendants’ constitutional rights (Doc. 101).

A court may strike from a pleading any redundant, immaterial, impertioeatandalous
matter. Fed. R. Civ. P. 12(f). Courts enjoy liberal discretion to strike pigadinder Rule 12(f);

however, striking a party’s pleading is an extreme and disfavored meB3@diealth System

V. Columbia Cas. Co., 478 F.3d 908, 917 (8th Cir. 2007). McKay has not linked the allegedly
unconstitutional policies and customs set forth in paragraph 157 totiséitutionalharns he
alleges he hasuffered The polices and customs in paragraph 157 bear no relation to the
misconduct at issue itis case, and th€ourt thusconcludes that thyeare impertinentto this
action. As suchhie motion to strike will bgraned.
VI. CONCLUSION

Accordingly,

IT IS HEREBY ORDERED that Defendant City of St. Louis’s Motion to Dismiss (Doc.
83), Defendant Joseph Spence’s Motion to Dismiss (Doc. 89), and Defendants Belre Batt
Turner, Richard Gray, Thomas Irwin, Francis Slay, and Erwin Switaddgon to Dismiss

(Doc. 91) aredDENIED.
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IT IS FURTHERED ORDERED that Defendants Joyce, Ryan, and SC Ryan
Consultirg, LLC’s Motion to Dismiss (Doc. 87) IGRANTED IN PART. The claims against
Ryan and SC Ryan Consulting.C areDISMISSED. The defamation claim against Joyce, and
the 81983 claims against her in her individual capacity BISMISSED. The motion is
DENIED to the extent it seeks dismissal of McKay'4$83 claims against Joyce in her official
capacity.

IT IS FINALLY ORDERED that Defendant Joyce’s Motion to Strike (Doc. 85) is
GRANTED. Paragraph 157 of the Second Amended ComplaBiT BRICKEN .

Dated thi2nd day ofSeptember2016.

Bt A e

JOHNA. ROSS
UNITED STATES DISTRICT JUDGE
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