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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

ISAIAH FREITAG, )
Petitioner, : )
VS. )) Case No. 4:15 CV 1467 ACL
TOM VILLMER, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on the Petitiofsafah Freitag for a Writ of Habeas Corpus
under 28 U.S.C§ 2254.

I. Procedural History

Freitag is currently incarcerated at tharmington Correctional Center in Farmington,
Missouri, pursuant to the sentenand judgment of the Circu@ourt of St. Charles County.
(Doc. 7-2 at 44.)

The State originally charged Freitag with burglarthe first degree, forcible rape, forcible
sodomy, and trespass in the first degreeoc(J-2 at 5-41.) On January 20, 2012, Freitag
pleaded guilty to a substitute information chagghim with burglary in the first degree, sexual
assault, and deviate sexual assautt. at 22-41. During the plea hearing, Freitag acknowledged
that, but for the plea agreement, he would Haaen going to trial on the original chargelsl. at
31.) Freitag further acknowledged that he was phepgluilty to avoid tle possibility of more
severe sentences on the original charges. He testified that cours$ did not make any
promises to him, other than to communicate $ttate’s recommendation, to cause him to plead
guilty. Id. Freitag further testified that he had nomgmaints about the services rendered by

counsel. Id. at 36.
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The court sentenced Freitagém years’ imprisonment forehburglary count, seven years’
imprisonment for the sexual as#tacount, and seven years’ ingpnment for the deviate sexual
assault. Id. at 43. The court ordered that the seoésnfor sexual assault and deviate sexual
assault run concurrently with each othert bansecutive to the sentence for burglarid.
Freitag did not appeal frothe sentence and judgmentd. at 6.

On July 23, 2012, Freitag filedpao se motion for post-conviction relief.ld. at 46. After
the appointment of counsel, Freitag filed areaded motion and request for evidentiary hearing,
in which he argued that he wdsnied effective assistance aiunsel when plea counsel advised
him that he might serve as litihes three-and-one-half years totglDoc. 7-2 at 67.) The motion
court denied Freitag’s aanded motion after holdirgn evidentiary hearing.d. at 113-14.

In his appeal from the denial of post-conmntrelief, Freitag argueithat plea counsel was
ineffective in misinforming him ofhe percentage of his sentemeewould have to serve before
being eligible for parole. (Doc. 7-4.) Theddouri Court of Appeals affirmed the decision of
the motion court. (Doc. 7-6.)

Freitag filed the instant Petition on Septembg, 2015, in which he raises the same claim
raised in the post-conviction proceedings: plaansel was ineffective for advising him that he
would only have to serviaree-and-one-half years before beconghgible for parole. (Doc. 1.)

On November 10, 2015, Respondent filed apease to Order to Show Cause, in which
he argues that the Petition is untimely. (D69. Respondent argues in the alternative that
Freitag’s claim fails on its meritsFreitag did not file a Reply.

Il Facts
On August 19, 2011, Freitag entered M.Eesidence unlawfully by going through a

window while M.E. was in her bedroom. (Dde2 at 29-31.) After entering the residence,
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Freitag engaged in sexual intercounsth M.E. without her consentld. Freitag also engaged
in deviate sexual intercourse with M.E. without bensent by penetrating E.’'s vagina with an
object. Id.
[ll. Standard of Review
A federal court’'s power to grant a writ bbeas corpus is governed by 28 U.S.C. §
2254(d), which provides:
(d) An application for a writ of habeasrpus on behalf of a person in custody
pursuant to the judgment of a State couatlsiot be granted ith respect to any
claim that was adjudicated on the meiiisState court proceedings unless the
adjudication of the claim-
(1) resulted in a decision thatas contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.
28 U.S.C§ 2254(d).
The Supreme Court construed 8 2254(dWitliams v. Collins, 529 U.S. 362 (2000).
With respect to the “contrary to” language, a migyasf the Court held that a state court decision
is contrary to clearly establistiéederal law “if the state couatrives at a conclusion opposite to
that reached by [the Supreme Court] on a question of law” or if the state court “decides a case
differently than [the] Court has on a senaditerially indistinguishable facts.’ld. at 405. Under
the “unreasonable applicationgrong of § 2254(d)(1), a writ rgaissue if “the state court
identifies the correct governing ldgale from [the Supreme Cots} cases but unreasonably
applies [the principle] to the facts thfe particular state prisoner’'s casell. Thus, “a federal

habeas court making the ‘unreaable application’nquiry should ask whether the state court’s

application of clearly establisheddiral law was objectively unreasonableld. at 410.



Although the Court failed tepecifically define “objectively unreasonable,” it observed that “an
unreasonable application of federal law is diffefeorin an incorrect application of federal law.”
Id. at 410.

IV. Statute of Limitations

Respondent first argues that fetition should be dismisseddause Freitag failed to file
his Petition within one year as required byl28.C. § 2244(d)(1)(A). “The Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPAE&ktablished a one-year limitations period for
state prisoners to file fedeét@abeas corpus petitions.Bear v. Fayram, 650 F.3d 1120, 1122
(8th Cir. 2011) (citing 28 U.S.C. 8§ 2244(d)(1))his one-year period betw to run from “the
date on which the judgment became final by the le@ian of direct review or the expiration of
the time for seeking such review.” 28 U.S.@214(d)(1)(A). A habegsetition filed after the
expiration of the limitations period is untimely and must be dismissed on that li2esis. 650
F.3d at 1122, 1125.

If an inmate does not seek a writ of certioca direct review, diect review concludes
when the time limit for seeking further review expireGonzalezv. Thaler, 132 S.Ct. 641,
653-54 (2012). Under Missouri Supreme Court Rules 30.01, 30.03, 81.04, 81.08, the time limit
for filing a notice of appeal ien days after the entry of judgmt. The Amended Judgment and
Sentence in this case was entered on Februafi®g, 2(Doc. 7-2 at 44.) As such, direct review
concluded on February 16, 2012.

A pending state post-conviction action or otstate collateral review tolls the statute of
limitations. 28 U.S.C. 2244(d)(2). Atthene Freitag filed his pasonviction motion, one
hundred fifty-eight days had passed, leavingt&gewith two hundred eight days to file his
petition. The post-conviction case ended when the mandate issued on October 23562014.

Paynev. Kemna, 441 F.3d 570, 572 (8th Cir. 2006) (post-conviction relief proceedings final on



issuance of the mandate). The time for filing fetition expired two hundred eight days later,
on May 19, 2015. Freitag’s Petition, filed on September 21, 2015, was one hundred twenty-five
days late.

Thus, the Petition is untimely and should be dismissed.

V. Petitioner’s Claim

In his sole ground for relief, Freitag argueatthe received inedttive assistance of
counsel because plea counsel mectly advised him that he walibe eligible for parole in
three-and-one-half years. (Docatls.) Freitag states that, after arrived at pson, he learned
that he would have to serve nine-and-one-half yedgs. He contends that he would not have
accepted the State’s offer but for the incorrect advikge. The Court has already found this
claim to be untimely. As will be briefly discussed below, it fails on its merits as well.

Freitag testified by deposition in the postwiction proceedings, consistent with his
allegations. (Doc. 7-2 at 78-110.) At the evidkny hearing, plea counsistified that she did
not give Freitag a specific amount of time thawwaild have to servend that she did not tell
him that he would only have to serve three-ane-half years before becoming eligible for
parole. (Doc. 7-1at9, 11.) She stated #hat used both a compuf@ogram provided by the
Missouri Sentencing Commission and a parole antdystaluate Freitag’'s parole eligibility, but
explained to Freitag that these estimates were just a “gueédsAt 13. Counsel testified that
she told Freitag that the Department of Cdroexs decides how much time he would have to
serve, and that this de@si was out of her controlld. She explained to Eitag that he may
have to serve his entire sentendel. at 13. Counsel further testified that Freitag wanted to
plead guilty because of the reduced chargesdamhdot make any statement indicating he was
only going to plead guilty if he could be paroled in a short period of tihdeat 15.

The motion court denied Freitagtlaim, finding counsel more credible than Freitag.



(Doc. 7-2 at 113-14.) The Missa@ourt of Appeals affirmed thdecision of the motion court,
holding that Freitag “failed tah®w that any advice counsel gaegarding pare eligibility
affected the voluntariness and urstanding with which he madeshplea,” and failed to show
“that he would have insisted on going toltbat for counsel’s advice.” (Doc. 7-6 at 8.)

The Sixth Amendment guarantees a criminal uiegdat the right to effective assistance of
counsel Srickland v. Washington, 466 U.S. 668, 686 (1984). In the context of a guilty plea, a
defendant who pleaded guilty upon the adviceoninsel may challenge the voluntariness of that
plea through a claim of inefttive assistance of counseHill v. Lockhart, 474 U.S. 52, 56-57
(1985). “The longstanding test for determining the validity of a guilty plea is whether the plea
represents a voluntary and intelligent choice amoaglternative courses of action open to the
defendant.” Id. “Where ... a defendant is represehity counsel during the plea process and
enters his plea upon the advicecofinsel, the voluntariness thie plea depends on whether
counsel’s advice was within the range of compatatremanded of attorneys in criminal cases.”
Id. (citation omitted)see also Padilla v. Kentucky, 559 U.S. 356, 364 (2010) (holding that plea
counsel rendered deficient performance by failingdeise the defendant that his plea of guilty
made him subject tautomatic deportation).

To show ineffective assistance of counsel, lzelaa petitioner must show both that “[his]
counsel’s performance was deficient” and thia¢ deficient performance prejudiced [his]
defense.” Strickland, 466 U.S. at 687. To establish pregedin the context of a guilty plea, a
habeas petitioner must show that “there is aomasle probability thatjut for counsel’s errors,
he would not have pleaded guilty andwd have insisted on going to trial.Hill, 474 U.S. at 59.
When, as here, an ineffective assistance clasrbkean addressed by thatstcourt, this Court
must bear in mind that “[tjaken together, AEDPA &ickland establish a ‘doubly deferential

standard’ of review.” See Williams v. Roper, 695 F.3d 825, 831 (8th Cir. 2012) (citation



omitted). It is not sufficient for a petitionto “show that he would have satisfigualickland's
test if his claim were being alyzed in the first instance.”Bell v. Cone, 535 U.S. 685, 698-99
(2002). “Rather, he must shdhat the [state court] appli€firickland to the facts of his case in
an objectively unreasonable mannéd."at 699.

Here, this Court’s review of the record cionifs that the state appellate court’s decision
rejecting Freitag’s claim is not contrary te@atly established federaw, nor based on an
unreasonable determination of the facts in lmfithe evidence presented in the state court
proceedings. The state court properly apptetkland. Freitag testified on the record that no
one made him any promises to cause himaagluilty. “While a gilty plea taken in open
court is not invulnerable to collateral attanka post conviction proceeding, the defendant’s
representations during the pleaitakcarry a strong presumption\adrity and pose a formidable
barrier in any subsequent collateral proceedingdrake v. Seele, No. 4:15-CV-00391-JAR,
2018 WL 950212, at *4 (E.D. Mo. Feb. 20, 2018) (citabomtted). Plea counsel testified at the
evidentiary hearing that she didt promise Freitag that he wdube eligible for parole after
three-and-one-half years. Timtion court determined aftee@iring testimony dm Freitag and
counsel that Freitag had not shothat counsel misinformed himgarding his parole eligibility.
A state court’s factual findings are puesed correct. 28 U.S.C. § 2254(e)(dhitehead v.
Dormire, 340 F.3d 532, 536 (8th Cir. 2003). Freitag hat produced any edce to rebut this
presumption.

Further, Freitag is unable to demonstratguatice. As set forth above, Freitag testified
at the plea hearing that one of the reasons Bepleading guilty to the substituted charges was to
avoid the risk of receiving a longer sentence endtiginal charges. Additionally, Freitag has
not indicated that he has a viablefense to the charges. Thiae,cannot show that, if counsel

had not given him the alleged adeiregarding parole he wouldvearejected the plea offer and



gone to trial.

Accordingly, the Petition lackserit and will be denied.

VI.  Certificate of Appealability

To grant a certificate ofpgealability, a federal habeasurt must find a substantial
showing of the denial of a federal constitutional rigtsee 28 U.S.C§ 2253(c)(2);Hunter v.
Bowersox, 172 F.3d 1016, 1020 (8th Cir. 1999). A substd showing is established if the
issues are debatable among reasonable juristsiracould resolve the issues differently, or the
issues deserve further proceedings®e Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997). In
this case, Freitag has failed to make a substafitaving of the denial cd constitutional right.
The undersigned is not persuaded that theesssaised in his Petin are debatable among
reasonable jurists, that a court could resolveshiges differently, or #t the issues deserve
further proceedings.

Accordingly, no Certificate of Appealability shall be issued.

ORDER
IT IS HEREBY ORDERED, ADJUDGED and DECREED that the instant Petition for
a Writ of Habeas Corpus under 28 U.§@254 bedenied and bedismissed with prejudiceby
separate judgment entered this date.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Petitioner be

denied a Certificate of Appealability if Petitiorss¥eks to appeal thisdgment of Dismissal.

[s/ Abbie Crites-Leoni
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 17 day of September, 2018.



