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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DEBRA ANN TARKINGTON,
Raintiff,

V. No.4:15CV 1600JMB

N N N

NANCY A. BERRYHILL,!
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM AND ORDER *?

Debra Ann Tarkington (“Plaintiff”) appeatbe decision of the Acting Commissioner of
Social Security (“Defendant”) denying her apptions for disability beefits under Title Il of
the Social Security Act, see 42 U.S.C. 88 d04eq., and supplemensacurity income under
Title XVI, see 42 U.S.C. 88 1381 et seq. Suhsdhevidence supports the Commissioner’s
decision, and therefore it &FFIRMED . See 42 U.S.C. § 405(Q).

l. Background

A. Procedural History

On April 30, 2013, Plaintiff filed applicationsrfadisability benefitsarguing that she was
precluded from working due to the combireftect of autoimmunéepatitis, lupus, and

fiboromyalgia. (Tr. 90) On July 31, 2013 aiitiff’'s claims were denied upon initial

! Nancy A. Berryhill is now the Acting Comssioner of Social Security. Pursuant to
Rule 25(d) of the Federal Rules of Civil Procedure, Nancy A. Berryhill should be substituted for
Acting Commissioner Carolyn W. Colvin as the defant in this suit. No further action needs
to be taken to continue this suit by reason efl#st sentence of semti 205(g) of the Social
Security Act, 42 U.S.C. § 405(g).

% This matter is pending before the undersihbaited States Magistte Judge with the
consent of the parties, pursuant to 28 U.8.636(c). The Court has considered the entire
administrative record available in this mattaut will only discuss those portions of the record
most pertinent to the issues raised by the parties.
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consideration. (Tr. 105-109) Plaintiff requesteldearing before an administrative law judge

(“ALJ") to contest the irtial decision. (Tr. 111-12) Pldiff appeared at the hearing (with

counsel) on August 12, 2014, and testified concerniagnéture of her digality, her functional

limitations, and her past work. 1(T26-76) A vocational expert (“VE”) also testified. (Tr. 61-

76) The VE testified about the nature of Plaintiff's past work, and opined as to Plaintiff's ability

to secure other work in the national economy, based upon Plaintiff's functional limitations, age,

and education._(Id.) In a decision dataeshast 27, 2014, the ALJ found Plaintiff not disabled.
Plaintiff sought review of the ALJ’s decision before the Appeals Council of the Social

Security Administration. (Tr. 4) On Sephber 18, 2015, the Appeals Council denied review.

(Tr. 1-3) Therefore, the ALS'August 2014 decision is the firggcision of the Commissioner.

Plaintiff has exhausted her administrative remedies heer appeal is properly before this Court.

See 42 U.S.C. § 405(qg).

B. Administrative Hearing Testimony

An administrative hearing in this matteas held on August 12, 2014. (Tr. 26) Atthe
hearing, both Plaintiff and a vocational expeKE®) testified. Both withesses were questioned
by the ALJ and by Plaintiff’'s attorney. At thetset of the hearing, Plaintiff’'s counsel noted no
objections to the proposed exhibits, and spedificeted that Plaintiff was not alleging any
listing. (Tr. 26-27)

1) Plaintiff's Testimony (Tr. 28-66)

Plaintiff began her testimony by discussing dimset of her autoimmune hepatitis. (Tr.

28-29) Plaintiff described h@ast work, which included wonkg at a restaurant in 2012, after



her alleged onset date(Tr. 31-33) Plaintiff acknowledgithat she stopped working at the
restaurant for reasons other than her disabitttyer the restaurantaded in January of 2013.
(Tr. 32) After the restaurant closed, Pldinteceived unemployment benefits, and she applied
for other jobs as a condition of receiving such benefits. (Tr. 33-34)

Regarding her symptoms, Plaintiff testifie@tishe “hurt[s] all the time.” (Tr. 43)
Plaintiff claimed that water hurts her body, which imp&er ability to take a shower or a bath.
(Id.) Plaintiff also testifiedhat she has trouble sleeping, bessashe “can’t get comfortable,”
and “can’t lay straight on [her] back, [or her] steh.” (Tr. 45) Plaintiff further testified that
she drops things, like coffee, fmod dishes. (Tr. 47)

Plaintiff admitted that her daily activiti¢mve, at times, included taking care of
household chores, including changing sheets, wgstishes, and preparing meals. (Tr. 44-46)
Plaintiff testified that sh&akes care of her minor sonclading doing his laundry, making
meals, and attending school functions saslparent/teacher conferences. (Tr. 44-45)

In response to questioning by her attorney,f@farepresented that: her pain is between
a seven and an eight (on a tenrpgcale) on a daily basis; shas to nap every day; she naps
“[a]lmost all day long;” and when she is nofppang, she “lay[s] in bed” watching movies and
listening to music.” (Tr. 48-51pPlaintiff also testified that, due to her depression and the fact
that her medications have made her gain substantial amounts of weight, she “do[esn’t] really go
out of [her] house very often.” (Tr. 52) Plafhalso discussed hallucinations that she had in
January of 2012. (Tr. 52-53) Plaintiff clarifi¢hat she does not have such hallucinations on a

“normal” basis. (Tr. 52) Finally, Plaintitilso testified—in response to medical records

? Plaintiff also had prior work as a hakeeper, launderer, deli worker, and assembly-
line worker. (Tr. 34-36)
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showing that she was treated for substance amdeding marijuana—that she had never used
marijuana, notwithstanding the dieal records. (Tr. 53-54)

As to her physical limitations, Plaintiff statétht she cannot sit in the same position “for
too long;” that she always has pain when stg 8iat she cannot stand for the twenty minutes
required to do the dishes—she has to sit ddwno or three times;” that she has problems
walking to the grocery storerdictly behind her apartment coleyp; and that she has problems
bending, climbing ladders, squattingde‘reaching high.” (Tr. 54-58)

2) Vocational Expert Testimony (Tr. 61-75)

A vocational expert (“VE”) testified regardy Plaintiff's pastwork, and Plaintiff's
current ability to work. In connection withe VE'’s testimony, the ALJ sought clarification
from Plaintiff concerning the exertional requiremenitbier past work at deli and as a waitress.
Plaintiff estimated that she had been requirddttap to fifty-pound pan®f food, but clarified
that the pans she had to lift were more thawtkight of her nineteggound granddaughter. (Tr.
62-65) The VE estimated that Plaintiff's jolquéred medium-level exertion, as that term is
defined in social secity law. (Tr. 66)

The ALJ asked the VE a series of hypothetgqadstions to determine whether someone
with Plaintiff's age, educatin, work experience, and specifimctional limitations would be
able to find a job in the local or national ecoryon{Tr. 67-70) The VE responded that such a
hypothetical person would be able to performjttiieduties of a patcher, a touch up screener,
and a charge account clerk. (Tr. 69-70) Riffii;m counsel also questioned the VE. Counsel
asked whether a need to lie down during the vadak would erode the available job base, and
whether someone without a higthsol education would be able to perform the representative

jobs. The VE advised that, depending ondineumstances (e.g., timing and frequency), the



need to lie down could preclude employmand would be viewed as an accommodation.
Regarding education, the VE sdf inter alia, thathe jobs identified could be performed by
someone without a high schaaducation. (Tr. 71-73)

C. Forms Completed by Plaintiff

In her Function Report — Adult, completed May 11, 2013, Plaintiffeported being able
to clean, do laundry and dishesgpare meals, and shop for food.

D. Relevant Medical Evidence

Plaintiff appears to have suffered from aotmune hepatitis sincat least December of
2011, when she was hospitalized $everal days due to jaundice, fatigue, and general malaise.
Multiple tests and imaging done during this time, including a liver biopsy, showed abnormal
findings consistent with the djaosis of autoimmune hepatitiéTr. 259-95, 307) At the same
time, however, Plaintiff’'s autoimmune disord@paars to have improved and stabilized with the
initiation of—and periodic adjustmetd—her medication regimen. (Tr. 259-61)

As to Plaintiff's alleged musdoskeletal impairments, repeated examinations have been
unremarkable. (See Tr. 259-95, 301-07, 413-36@) example, objective imaging has shown no
more than grade | anterolisthesis of L5 with spondylolysis. (Tr. 468, 572) Bone density testing
was normal. (Tr. 462) On examination in Jafy2012, Plaintiff had aormal gait, full strength
throughout her body, no sensory deficitsd full reflexes. (Tr. 326)

As to her mental impairments, Plaintiff didt see a mental healpinofessional at the
time of the administrative head, and her prior treatemt with mental health professionals
lasted for only a couple of months. In Mafy2013, Plaintiff was evaluated at Pathways

Behavioral Health, and diagnosed with major depive disorder, recurrent, (Tr. 378), but she



appears to have only received treatment until d62©13. (Tr. 404) (Wellness Plan dated June
17, 2013)

E. ALJ’s Decision

In evaluating Plaintiff's impairments, and ather Plaintiff was entitled to disability
benefits, the ALJ followed the five-step analysguired by the Commigssier’s regulations. At
step one, the ALJ found Plaintiff waot engaged in substantial gainful activity from the time of
her alleged disability onset. (TL1) The ALJ noted that Plaintiff worked at a restaurant after
her alleged onset date, and continued workirtd tirat restaurant went out of business in
January of 2013. (Tr. 11, 17, 32) The ALJ found, however, that Plaintiff's income from that
work, when averaged out over a year, did nobamh to “substantial gaful activity” under the
Social Security Act. (Tr. 11)'he ALJ expressly noted thatktlevidence of Plaintiff working
after her alleged onset date calieth question the credibility d?laintiff's testimony that she is
too disabled to work. _(1d.)

At step two, the ALJ found that Plaintiff suféal from the following severe impairments:
(1) autoimmune hepatitis; Yautoimmune deficiency siorder; and (3) spondylolysis(Tr. 12)
The ALJ found Plaintiff’'s depression to b@an-severe impairment because it “does not cause
more than minimal limitation in [Plaintiff’s] ability to perform basic mental work activities.”
(Id.) In arriving at this conclusion, the ALJ edtthat: Plaintiff admitted she did not see a
mental health professional thie time; and although Plaifittook depression medication, she
received treatment for only a couple of mont{ig.) In making her findig regarding Plaintiff's
depression, the ALJ also considered Plaintiff's alleged mersatdabrs in theontext of the

Commissioner’s four broad futional areas, based on the evidence of record, including the

* The record makes clear that the ALJ undergtthis condition to be a back impairment.
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opinion of a psychological consultant. (Tr. 12-1Baintiff had only mild limitations in the
functional areas of: (Ictivities of daily living; (2) socialunctioning; and3) concentration,
persistence, or pace. (Tr. 12) Regardirgfturth area, the ALJ found that Plaintiff had no
episodes of decompensation ofeatended duration. (Tr. 13)

At step three, the ALJ found that Plaintiftidaot have an impairmé or combination of
impairments that meets or medically equals thvesey of one of the listed impairments. (Tr.
13)

As part of his analysis, the ALJ evaluatediRtiff's credibility and the relevant opinion
evidence. Regarding credibilitthe ALJ found Plaintiff “not entidg credible,” in her hearing
testimony and assertions of difay symptoms and functional limiians. (Tr. 14) This finding
was largely based on the ALJ’s view that: thigective evidence did nsupport the level of
disability that Plaintiff was e@iming; Plaintiff's daily activitie did not support allegations of
total disability; and Plaintiff’'s work history weighed against her credibility. (Tr. 15-17) The
ALJ thought it relevant that Plaifftwas able to work at a restantaafter her alleged disability
onset, and that she stopped working for a non-caédtason—the restauntaclosed. (I1d.)

The ALJ gave great weight to the opinimfsstate agency medical consultant, Dr.
Kenneth Smith, M.D. (Tr. 16) Dr. Smith, whoviewed Plaintiff's medical records, opined that
Plaintiff had some moderate exertional limitaspwhich are broadly osistent with the RFC
found by the ALJ, which is described below.r.(85-86) Dr. Smithitought Plaintiff fully

capable of performing at least some work. (Tr. 87)



At step two, the ALJ considered and gaveagmveight to the opians of state agency
psychological consultant, DEharles W. Watson, PsyD(Tr. 13, 82-84) Dr. Watson found
Plaintiff's affective and anxiety disordershe non-severe, and that she had only mild
limitations in the four primarfunctional areas. (Tr. 84)

The record does not appear to inclaag other medical or psychological opinion
evidencé The ALJ noted that the record lacKeahy opinions from [Plaintiff's] treating
physicians indicating that [she]assabled or ... has limitations greater than those determined in
the residual functional capacity. Given [Plainsffallegations of totlyy disabling symptoms,
one might expect to see some indication in teattnent records of resttions placed on [her]
by her treating doctor.” (Tr. 17)

The ALJ also considered an affidavit subnatbey Plaintiff's adult daughter in support of
Plaintiff's applications. (Tr. 257-58) The Alcdncluded that “[s]ignitant weight cannot be
given to this third party repobecause it ... is simply not conat with the preponderance of
objective findings, opinions, and observations byntieelical doctors in this case.” (Tr. 17)

Based on the medical evidence, Plaintiff's dodiy, and the opiniorevidence of record,
the ALJ formulated the following RFC:

[Plaintiff is capable of performing] lightvork ... except she can lift and/or carry

twenty pounds occasionally and ten poufrdgiuently. She can stand and walk

for three hours out of an eight-hour Wday and sit for six or more hours out of

an eight-hour workday. She can climdmps and stairs occasionally, but never

ladders, ropes, or scaffolds. Shelimited to occasional balancing, stooping,
kneeling, crouching, and craw§i. She must avoidoocentrated exposure to

® The ALJ correctly noted the differendestween step two findings and an RFC
determination. (See Tr. 13)

® The ALJ considered the GAF scorasigned to Plaintiff wich were below 50, but
gave those scores little weight because these inconsistent with the evidence and the
remainder of Plaintiff's treatment record. (Tr. 13)
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temperature extremes, unprotected heightt, moving machinery, and vibration.
She is limited to unskilled work consigg of one-to-two &p instructions.

(Tr. 13)

At steps four and five, the ALJ relied oretiE’s hearing testimony. At step four, the
ALJ found that Plaintiff could not tern to her past work. (Tr. 18) At step five, the ALJ found
that, considering Plaintiff's age, education, werperience, and residufunctional capacity,
Plaintiff is capable of making teansition to other work in theational economy. (Tr. 18) The
ALJ found Plaintiff capable of working as a pac, a touch up screener, or a charge account
clerk. (Tr.19) Accordingly, the ALfound Plaintiff not disabled._(ld.)

[l Issues Before the Court

In her opening brief, Plaintiff lists some eigl@parate arguments in support of her claim
that the ALJ’s decision lacksubstantial eviderdry support in the record as a whbl®ecause
many of her arguments overlap and require camnaitbn of related legand factual matters,
Plaintiff's argumentsire grouped as follows:

e The ALJ erred at step two regarding severity;
e The ALJ failed to properly consider all ofdfitiff’s limitations bgether and in finding

that Plaintiff failed to meet a Listing;
e the ALJ erred in assessing Plaintiff's credibility;

" The numerous arguments advanced by Pfanesulted in a Brief in Support of the
Complaint that was 59 pages in length. LocdeRi6-9.02 states that briefs “shall not exceed
fifteen (15) standard typed pagexclusive of signature paged attachments, except by leave
of Court for good cause shown.” The proper procedure, if Plaintiff needs to file a brief longer
than fifteen pages, is for Plaiifito file a motion requesting leavto file an over-length brief,
and to include with the motion a statementezsons. Plaintiff did not follow the proper
procedure. Nonetheless, the Court has considdred Plaintiff's arguments. To the extent
Plaintiff wishes to raise as many issues as passibdee “what might stick,” such a tactic is ill-
suited for a Social Security appeal wherelawy, an agency decision is entitled to great
deference._Cf. Financial Holding Corp. v.r@ac Grain Co., Inc., 965 F.2d 591, 596 (8th Cir.
1992) (explaining that, except in the unusual anglicated case, raising numerous issues can
leave “the impression that no single issue iganant”) (citations and quotations omitted).

8 For purposes of analytical clarity, the Cotohsiders the argumeritsa different order
from how they were presented Blaintiff in her opening brief.
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e the ALJ erred in assessing the opinion evidence;
e the VE’s testimony did not constitute subsiaintvidence that Platiff could work; and
e the RFC is not supported by substantial evidence.

Defendant attempts to unpack Plaintiff’'s arguments and contends that the ALJ’'s
conclusion that Plaintiff is not disabled ane tlelevant subsidiaryedisions are supported by
substantial evidence.

1. Standard of Review aml Analytical Framework

“To be eligible for [disability] benefits, [Piatiff] must prove that [she] is disabled ...”

Baker v. Sec’y of Health and Human Servs., B5& 552, 555 (8th Cir. 1992); see also Pearsall

v. Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001). safdlity is defined as the “inability to
engage in any substantial gainful activity bason of any medically tlsminable physical or
mental impairment which can be expected tultein death or whichas lasted or can be
expected to last for a continuous period oflees than 12 months.” 42 U.S.C. 88 423(d)(1)(A)
and 1382c(a)(3)(A). A claimant will be found tovieaa disability “only if [her] physical or
mental impairments are of such severity thatgsthnot only unable to do [her] previous work
but cannot, considering [her] ageucation, and work experienesgage in any other kind of
substantial gainful work which exists in thational economy.” 42 U.S.C. 88 423 (d)(2)(A) and

1382c(a)(3)(B);_see also BowenXuckert, 482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commisgiotine ALJ follows a five-step process in
determining whether a claimant is disabled.uting the process the ALJ must determine: ‘1)
whether the claimant is currently employedyn®jether the claimant is severely impaired; 3)
whether the impairment is, or is comparableatbsted impairment; 4) whether the claimant can
perform past relevant work; and if not 5) winet the claimant can derm any other kind of

work.” Andrews v. Colvin, 791 F.3d 923, 928 (8ftrc. 2015) (quoting Hacker v. Barnhart,

459 F.3d 934, 936 (8th Cir. 2006)). “If, at any pamthe five-step process the claimant fails to
-10-



meet the criteria, the claimant is determined ndtetalisabled and the process ends.” Id. (citing

Goff v. Barnhart, 421 F.3d 785, 790 (8th Cir. 3]0 see also Martise v. Astrue, 641 F.3d 909,

921 (8th Cir. 2011).

The Eight Circuit has repeatedly emphasized éhdistrict court’seview of an ALJ’'s
disability determination is intended to be narrawd that courts shoufdefer heavily to the
findings and conclusions of the Social S&guAdministration.” Hurd v. Astrue, 621 F.3d 734,

738 (8th Cir. 2010) (quoting Howard v. Massa, 255 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they asapported by “substantial evidence” on the record

as a whole._See Finch v. Astrue, 547 F.3d 933,(8B5Cir. 2008). Substantial evidence is “less
than a preponderance, but enough that a reasomabtl might accept it as adequate to support a

decision.” Juszczyk v. Astrué42 F.3d 626, 631 (8th Cir.2008).

Despite this deferential stance, a distcotirt’s review must be “more than an
examination of the record for the existentsubstantial evidere in support of the

Commissioner’s decision.” é&kley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998). The district

court must “also take into account whatever inrdeord fairly detracts from that decision.”_Id.
Specifically, in reviewing the Commissioner’s ddon, a district court is required to examine
the entire administrative record and consider:

The credibility findings made by the ALJ;

Plaintiff's vocational factors;

The medical evidence from tr@ad and consulting physicians;

Plaintiff's subjective complaints relating éxertional and non-extional activities and
impairments;

Any corroboration by third partseof Plaintiff's impairments;

6. The testimony of vocationalxperts when required, incling) any hypothetical questions
setting forth Plaintiff’'s impairments.

PwbdbPE

o

Stewart v. Sec’y of Health & Humé®ervs., 957 F.2d 581, 585-86 (8th Cir. 1992).
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Finally, a reviewing court shodiinot disturb the ALJ’s dectmn unless it falls outside the

available “zone of choice” defined by the eafide of record. Buckner v. Astrue, 646 F.3d 549,

556 (8th Cir. 2011). A decision does not fall outsizg zone simply because this Court might

have reached a different conclusion had it beewotigénal finder of fact._See also McNamara v.

Astrue, 590 F.3d 607, 610 (8th Cir. 2010) (explairtimaf if substantial evidence supports the
Commissioner’s decision, the court “may not msee even if inconsistent conclusion may be
drawn from the evidence, and [the coumnBly have reached a different outcome.”).
V. Discussion

As noted above, Plaintiff makes several, oftegarrelated, arguments for reversal of the
ALJ’s decision. The ALJ’s thorough opinion deitagl her decision is gyorted by substantial
evidence, and therefore, this Court must affirm.

A. The ALJ’'s Severity Determinations

While it is not entirely clear, Plaintiff appesato argue that the Alerred at step two by
failing to find several different impairments to fsevere” impairments. For example, Plaintiff
argues that the ALJ erred by not finding her eyst lupus erythematosus to be a “severe”
impairment’ (ECF No. 22-28) In her Reply brigfowever, Plaintiff appears to narrow her
contention to the argument that the ALJ shoulkHaund Plaintiff's depssion and obesity to
be severe impairments. (ECF No. 27 at@®)erall, Plaintiff argues that the ALJ's RFC
formulation was in error because it did not ac¢danall of her impairments. As will be
explained in this Court’s decision, the ALJ @diccount for all of the credible limitations

associated with Plaintiff's impairents—both severe and non-severe.

® The ALJ found Plaintiff to be suffering fromrére impairments that rose to the level of
“severe” impairments: (1) autoimmune hepatif®y; autoimmune defiency disorder; and (3)
spondylolysis. Meanwhile, the ALJ foundai?ltiff's depression to be non-severe.
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Defendant argues that the ALJ did not erstap two. Defendant acknowledges that the
ALJ did not specifically refer to systemic lupeiyythematosus, but correctly notes that the ALJ
referred to Plaintiff's condition imore general terms as “autoimmune deficiency disorder.”
(ECF No. 26 at 5) Defendaatgues that the ALJ referredttte symptoms of Plaintiff's
autoimmune disorders, and that therefore Ahé properly considered the impairment, even if
the ALJ failed to use the specifierms that Plaintiff prefers.

An impairment is severe if it has more than a minimal impact on an individual’s ability to
do basic work activities. See 20 C.F.RI@®&!.1521(a). An impairment “is not severe if it
amounts only to a slight abnormality that would sighificantly limit the claimant’s physical or

mental ability to do basic work activitiesKirby v. Astrue, 500 F.3d 705, 707 (8th Cir. 2007).

Symptoms “will not be found to affect [a claint&s] ability to do basic work activities unless
medical signs or laboratory findingeow that a medically determinable impairment(s) is
present.” 20 C.F.R. 8 1529(b). The burdeprolving severity is Plaintiff's._See Kirby, 500
F.3d at 707.

As to the allegations that the ALJ did moifficiently differentiate between different
types of autoimmune diseasestls not reversible error in this case. The ALJ referred to
Plaintiff's illness by using the more genericnts of autoimmune hepatitis and autoimmune
deficiency disorder. It was unnecessary, at steyp for the ALJ to distinguish between different
types of autoimmune disorders, because thetatenalysis is simply a threshold determination
of whether Plaintiff has impairments that are sufficiently severe to move on in the five-step

analysis. The ALJ found Plaintiff's autoimmudisorder severe, and moved on to step three—
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nothing more was required at step toTo be clear, however, in determining her RFC, the ALJ
considered all of Plaintiffsredible symptoms. (Tr. 14)

As to Plaintiff's allegations that the ALJred in his consideration of her obesity and
depression at step two, Riaff did not allege obesity or dem&ion in her disabily applications.

This is a material omission. See Dunahoo v. Apfel, 241 F.3d 1033, 1039 (8th Cir. 2001)

(observing that a failure to alleglepression in an application foenefits is significant, even if
the evidence of depression was later developB@intiff's applicationdisted her impairments
as autoimmune hepatitis, lupus, and fibromyalgia.

Regarding Plaintiff's obesit} the ALJ did, in fact, considé?laintiff's weight gain in
the context of evaluatiniger functional abilities. (Tr. 15-16Jhe ALJ recognized that Plaintiff
had gained weight as a resulthefr medications, and considefldintiff's weightin evaluating
her pain, activities of daily livig, and musculoskeletal impairmentéTIr. 15-16) In fact, the
ALJ noted that, despite her weigidin, Plaintiff's medicationappeared to improve her overall
health. Moreover, the medical evidence doesshotv that Plaintiff’'s obesity caused any
significant functional limitations. Thus, the ALJ did not err in declining to list Plaintiff's obesity
as a severe impairment. To the extent it was an error, it was harmless because the ALJ

accounted for Plaintiff’'s weight gain in detgining Plaintiff's RFC._See Brueggemann v.

Barnhart, 348 F.3d 689, 695 (8th Cir. 2003) (harméess can be applied to an ALJ’s decision).

91n considering Plaintiff's arguments, it is relevant to note that, at the administrative
hearing, Plaintiff did not clearlgllege separate autoimmuneparments, but instead alleged
generally that she suffered from autoimmune hgpa (Tr. 28) In this regard, the ALJ’s
severity findings were broader thRtaintiff’'s own testimony might suggest.

1 Based on the record, a better charactednatian “obesity” would be to refer to
Plaintiff's medication-related welg gain. Plaintiffreported that she was 5’5", and went from
about 130 Ibs. to over 200 Ibs. due to the sitieets of her medication(s)(See, e.g., Tr. 29)

-14-



As to Plaintiff's depression, substantiaigance supports the ALJ’s determination that
her depression was not severe under the regutatiBlaintiff was noteceiving any treatment
for depression from a psychiatrist or other mehtadlth provider for theast majority of the
timeframe under consideration in this matterisThdicates that Plaintiff's alleged depression

was not as serious as she now clai®se Jones v. Callahan, 122 F.3d 1148, 1153 (8th Cir.

1997) (holding substantial evidence supported Atdisclusion that the plaiiff did not have a
severe mental impairment where the piffinvas not undergoing regular mental health
treatment). More significart] the ALJ specifically relied othe opinions of Dr. Watson, the
state agency psychological consattavho found Plaintiff's affectie and anxiety disorders to be
non-severe. (Tr. 13, 82-84) Theéore, at a minimum, substzd evidence supports the ALJ’s
determination that Plaintiff's depression doesmeet the criteria for severity. See Kirby, 500
F.3d at 708 (holding that, although “severity is aotonerous requirement for the claimant to
meet ... it is also not a toothlesamstiard”) (internal citations omitted).

B. The ALJ's Listing Analysis at Step Three

Plaintiff also argues that the ALJ erred hyding that Plaintiff dil not meet a Listing’
(ECF No. 21 at 23-28) Specifitgl Plaintiff argues that Plaiiff meets listing 14.02. Defendant
disagrees, arguing that substah¢vidence supports the ALXeterminations regarding listing
14.02. (ECF No. 26 at 6-7)

As a general matter, to qualify for disabillignefits at step three, a claimant must

establish that her impairments meet or equatiag. See KKC ex rel. Stoner. Colvin, 818 F.3d

364, 370 (8th Cir. 2016). Furthermore, “[a]n impairment meets a listing only if it miéefs

the specified medical criteria.ld. (quoting_Sullivan v. Zebley, 493 U.S. 521, 531 (1990)). “An

12 plaintiff raises her listing argument, whits a step three argument, under a section
heading suggesting errors in the ALJ’s séyeand RFC analyses, not step three.
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impairment that manifests only some of thoseeda, no matter how severely, does not qualify.”

Sullivan, 493 U.S. at 530. The burden is on Rifiat step three._See McCoy v. Astrue, 648

F.3d 605, 611 (8th Cir. 2011).
With regard to listing 14.02, it Blaintiff's burden to show:

(A) Involvement of two or more orga/body systems, with: (1) one of the
organs/body systems involved &b least a moderate ldvaf severity and (2) at
least two of the constitutional symptomssayns (severe fatigue, fever malaise, or
involuntary weight loss).

OR

(B) Repeated Manifestations of [systie lupus] with at least two of the
constitutional symptoms or signs (sexdatigue, fever, malaise, or involuntary
weight loss) and one of the following at the marked level: (1) limitation of
activities of daily living; (2) limitation inmaintaining social functioning; or (3)
limitation in completing tasks in a timely manner due to deficiencies in
concentration, pergmsnce, or pace).

See 20 C.F.R. Part 404, Subpart P, Appendix 1, § 14.02

In this case, Plaintiff waived her listirggument during the administrative hearing when
her attorney conceded on theoed that “[w]e do not allegelesting.” (Tr. 27) See Watson v.
Barnhart, 194 Fed. Appx. 526, 529 (10th Cir. 20@@)ing no error where the claimant’s
counsel had conceded that thairlant was not arguing that hemdlition met or equaled a listed
impairment, and ALJ therefore did not analydgether claimant’s impairments met a listing);

see also Gloth v. Astrue, 2009 WL 3837471 (WM®. 2009) (same); cf. Greqgqg v. Barnhart, 354

F.3d 710, 713 (8th Cir. 2003) (“[A]n ALJ is notlaked to investigate a claim not presented at
the time of the application for benefits and nif¢ied at the hearing asbasis for disability.”)

(internal quotations omittedy.

131t is important to enforce such waiver§o allow a claimant to administratively
disavow an argument and then raise the disavasguaiment before a district court would permit
claimants an unjustified secondebat the apple and thwdhte administrative process.
Moreover, Plaintiff offers no meaningful aged circumstances to indicate why the listing

-16-



Nonetheless, even if Plaintiff had not waiveel listing issue, thALJ’s decision at step
three is supported by substangaldence. Plaintiff did not me&er burden to prove that she
met the severity requirementsafisting. First, the ALJ’s desion is consistent with the
findings of Dr. Smith, the state agency doctor wehaluated Plaintiff's medical files. Dr. Smith
thought that Plaintiff's impairmes did not equal a listing becse with medication, her findings
were “relatively normal.” (Tr. 87) Dr. Smittited specific objecti® medical evidence in
support of his conclusions.

Well-supported opinion evidence provides groufmidinding that a claimant has not
met her burden to prove that she met a listing._ Cf. Page v. Astrue, 484 F.3d 1040, 1043 (8th Cir.
2007) (upholding an ALJ’s determination that aipliff is not disabledvhere the opinion is
based on “state-agency opinionaléng with other medical evidee). In addition, substantial
evidence, such as Dr. Watson’s opinion, supgbgsALJ’s determination that Plaintiff had no
more than “mild limitations” in tl activities of daily living, socidlunctioning, or concentration,
persistence, or pace. Thus, Plaintiff did maet or equal listing4.02B. Finally, the ALJ's
observation that Plaintiff continddo work at a restaurant afteer alleged onset date, and only
stopped working when the restaurant closed, daigdo lend support to the ALJ’s determination
that Plaintiff did not meet a listing. Thereforegt is at least substantevidence in support of
the ALJ’s step three analysis.

C. The ALJ's Adverse Credibility Finding

In evaluating Plaintiff’'s subjective complaintee ALJ found Plaintiff to be “not entirely
credible.” (Tr. 14) Plaintiff ontends that the ALJ erred in tiegard. (ECF No. 21 at 42-47)

Plaintiff discusses as a general matter what a i8lcequired to do in evaluating credibility, and

argument should now be considered. If henutiistances or conditions have changed, she may
consider filing another applicath and starting the process anew.
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states that an ALJ may not dsmt a plaintiff's allegations gdain solely because the objective
medical evidence does not fully support the pitis allegations. BufPlaintiff does not point
the Court clearly toward arparticular, meaningful errar finding regarding the ALJ’s
credibility analysis. Nevertheds, the Court has reviewed the Ad credibility determination in
accordance with the applicable regulations asmeging case law. As explained below, the
ALJ did not err in finding Plaitiff not entirely credible.

As a general matter, credibility determinatidaee the province of the ALJ, and as long
as ‘good reasons and substantial evidence’ stigp®ALJ’s evaluation of credibility, [the
Court] will defer to her decision.”_Segellin v. Colvin, 826 F.3d 1082, 1086 (8th Cir. 2013)

(quoting_Guilliams v. Barnhart, 393 F.3d 798, 801 @ith 2005)). Furthermore, an ALJ “may

decline to credit a claimant’s subjective comigiif the evidence as a whole is inconsistent

with the claimant’s testimony.”_Id. (qtiog Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir.

2006)). In evaluating Plaintiff's credibility regéing the extent of hesymptoms, the ALJ must
consider all of the evidence, including objectimedical evidence, and evidence relating to the

factors enumerated in Polaski v. Heckl&39 F.2d 1320, 1322 (8th Cir. 1984), including (1) a

plaintiff's daily activities; (2)the duration, frequency, and intégsf a plaintiff's pain; (3)
precipitating and aggravating facs; (4) the dosage, effeatiness, and side effects of
medication; and (5) a plaintiff's functional restrictions. Sdm,J826 F.3d at 1086; see also 20

C.F.R. § 416.929(c).
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Here, the ALJ followed the Polaski riband gave good reasons for discounting

Plaintiff's credibility.* The ALJ’s credibility assessmestsupported by substantial evidence
and entitled to deference in this Court.

First, when assessing credibility, an Amay properly consider whether subjective
allegations of pain or other symptoms are incginsat with the objective medical evidence. See

Gonzales v. Barnhart, 465 F.3d 890, 895 (8th Cir. 2006}his case, the extent of symptoms,

pain, and functional limitationdaimed by Plaintiff are not supgded by the objective medical
evidence of record. For example, in multiplecglsthroughout the record, Plaintiff claims that
she is experiencing serious pain. (Tr. 48-4irRif claims that hepain is “all over her body,”
and that it “never stops.” (Tr. 30 laintiff also repreants that her pain is sometimes so intense
that she cannot leave her beddall. (Tr. 59) Yet, objective imaging showed no more than
“grade 1 anterolisthesis of L5itlv spondylolysis.” (Tr. 572) &ne density testing was normal.
(Tr. 461) Emergency room records and an exatran in July of 2012 showed that Plaintiff had
a normal gait and no issues with movement of extremities. (Tr. 326, 315)

Second, while a plaintiff's daily activitiesale may not justify dicounting a plaintiff's
credibility, they constitute sutantial evidence inupport of the ALJ’s credibility determination
when viewed in the context of all the otlesidence adduced by the ALJ. See Clevenger v.

Social Sec. Admin., 567 F.3d 971, 976 (8th 2009) (holding that activities such as doing

laundry, washing dishes, changsigeets, ironing, preparing meatiriving, attending church,
and visiting friends and relatives supported an AldEcision to discredit a plaintiff's assertions

of disabling pain). On thigecord, Plaintiff's daily activitie were inconsistent with her

14 An ALJ need not specifically cite Polaskr, specifically discuss each Polaski factor.
See Goff v. Barnhart, 421 F.3d 785, 791 @th 2005);_Strongson v. Barnhart, 361 F.3d 1066,
1072 (8th Cir. 2004).
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allegations of total disability. For example, Rt#f was able to shop &tores, make meals,
wash laundry, and do dishes, as well as care foddgs and attend school functions for her son.
(Tr. 44-46)

Third, and perhaps most importantly, Plaintidntinued to work after her alleged onset
date and worked until her employer went out of besssn It is proper for the ALJ to take such
facts into account when assegsPlaintiff's credibility becaus&vorking generally demonstrates
an ability to perform a substaatgainful activity.” Goff, 421F.3d at 792; see also Harris v.
Barnhart, 356 F.3d 926, 930 (8th Cir. 2004) (ds also not unreasonable for the ALJ to note
that [the plaintiff's] part-time work [was] imnsistent with her claim of disabling pain.”);

Depover v. Barnhart, 349 F.3d 563, 566 (8th Cir. 2@6amant left his job because job ended;

therefore, not unreasonable foetALJ to find that his suggesteédpairments were not as severe
as he alleged). Likewise, it was also propetiie ALJ to consider #t Plaintiff received
unemployment benefits and looked for work. (I@9) As the Eighth Circuit has pointed out, an
unemployment applicant must affirmatively holerself out as someone who is capable of

working. See Smith v. Colvin, 756 F.3d 621, 625 (8th £014). Therefore, it is inconsistent

for a plaintiff to allege complete disalyliwhile receiving unemployment benefits.

Plaintiff's continued work wagmot her only inconsistent positi in this matter. Plaintiff
also advised her rheumatologist that she alsle to ambulate normally, complete daily
activities, and climb stairs. (T823) Yet before the ALJ, Plaiff claimed that she could walk
no more than half a block due to back pain, ardad$o testified that some days her pain was so
bad that she could not get outhefd. (Tr. 54-55) Alaintiff’'s inconsistent statements are a

proper basis upon which to discoanplaintiff's credibility. See McCoy, 648 F.3d at 614.
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In sum, the ALJ gave good reasons for distiognPlaintiff's credillity, and substantial
evidence supports the ALJ’s concluss in this regard. Therefortdat decision is entitled to
deference in this Court. Juli@26 F.3d at 1086. Plaintiff is not &fdd to remand or other relief
on the basis of the ALJ’s adge credibility determination.

D. The ALJ’'s Treatment of Opinion Evidence

Plaintiff also argues the ALJ erred in dismiting the opinions of her treating physicians
and giving the opinion of the state agency roadconsultant, Dr. Kenneth Smith, too much
weight. (ECF No. 21 at 41)

Plaintiff is correct that an opinion ofteeating physician is usually entitled to
“controlling weight” if the opinion “is supportday medically acceptable techniques and is not
inconsistent with substantialieence in the record.” Juli@26 F.3d at1088. On the other hand,
a treating physician’s opinion “may have limitedight if it provides conclusory statements
only, or is inconsistent witthe record,” and the ALJ “mayiscount or even disregard the
opinion where other medical assessments angostgul by better or more thorough evidence, or
where a treating physician rendérsonsistent opinions that unddma the credibility of such

opinions.” Papesh v. Colvj 786 F.3d 1126, 1132 (8th Cir. 2015).

The rules for weighing medical evidence thatas entitled to contiing weight are laid
out at 20 C.F.R. 8 404.1527(c), including: \{@)ether the medical source has examined the
patient upon whom they are opining; (2) the tbrgf any treating relationship, frequency of
examination, and the extent of the treating retestiop; (3) whether the opinion is supported by
the objective medical evidence; (4) consistency withrecord as a whole; and (5) whether the

doctor is a specialist. 8 404.152719}(5). Whatever weight thALJ assigns, “the ALJ must
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give good reasons” for that weight. See Hathom v. Massanari, 270 F.3d 715, 720 (8th Cir.

2001).

In her opening brief, Plaintiff does not suféaily identify who her treating physician(s)
is/are. Rather, she referred to the physicians at Phelps County Regional and Barnes Jewish
Hospitals. Plaintiff refers to Dr. Kevin Korenblather Reply brief. (ECF Nos. 21 at 41-42, 27
at 4) The record provides only limited supportdaclaim that Dr. Korenblat was Plaintiff's
“treating” physician, and some of that sugpmomes from Plaintiff's hearing testimony.

Plaintiff initially testified that Dr. Korenblawas her kidney specialisind that Dr. Korenblat
treated her every six months since December 24, 2BHIntiff clarified that, at the time of the
hearing, she had not seen Dr. Kaskat for a year. (Tr. 36)

The medical records confirm that Dr. Koreafreated Plaintiff in some capacity
because there are hospital nelsoindicating that Plaintifivas referred for testing by Dr.
Korenblat or that, upon discharge from the ER,wgag directed to follow up with Dr. Korenblat.
(See, e.q., Tr. 267, 270, 336) But there are fewyfteeatment notes from Dr. Korenblat. Thus,
even though the record suggest tr. Korenblat treated Plaifftin some manner, the record
does not establish the naturedaextent of any treating relatiship that the ALJ should have
considered but did ndt. Furthermore, there does not appeeabe any medical report or opinion
from Dr. Korenblat setting forth any work-relatedtrections based on Plaintiff's treatment. See

Randolph v. Barnhart, 386 F.3d 835, 840 (8th 8d04) (holding that substantial evidence

supported the ALJ’s decision to mgivve controlling weight to &reating doctor’s opinion, where,
among other factors, the treatidgctor had met with plaintiff on three prior occasions before

filing out the checklist and where the doctor&sattment notes did not indicate the doctor had

15 At the outset of the hearing before the APRintiff’s counsel noted no objections to
the proposed exhibits (i.e., the admirasive record on review). (Tr. 26)
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sufficient knowledge upon which to formulate an opmas to plaintiff's attity to function in a
workplace).

More significantly, Plaintiff does not idéfy any medical opinions submitted by any
treating physician that imposed or recommena@gdwork-related restrictions. A “medical
opinion” is an opinion about the nature and seya an individual’s impairment(s). See 20
C.F.R. 8§ §404.1527(c)(2) and 416.927(c)(2). Is tlase, the ALJ coredy noted that the
record does not contain any ogns from [Plaintiff's] “treaing physicians indicating that
[Plaintiff] is disabled or even has limitatiogseater than those determined in the residual
functional capacity. Given [Plaintiff's] allegans of totally disabbhg symptoms, one might
expect to see some indicationtire treatment records of restrons placed on [Plaintiff] by her

treating doctor[s].” (Tr. 17) Seeoving v. Apfel, 221 F.3d 1065, 1069 (8th Cir. 2000)

(significant that no examining physician submitteddioal conclusion that claimant is disabled

or unable to work); see algascher v. Barnhart, 56 F.pf’'x 746, 748 (8th Cir. 2003) (“in

discounting [the treating physicia] opinion, the ALJ properiyoted that ... [the treating
physician] had never recommended any wosktrietions for [the claimant]”).

The only medical opinion of record dissing Plaintiff's phyieal work-related
restrictions is from Dr. Smith, a consulting ptoyan. (Tr. 16, 84-87) Dr. Smith opined that
Plaintiff could lift and carry 20 pounds occasionallyd 10 pounds frequently; stand or walk for
3 hours a day and sit for more than 6 hoursya decasionally climb ramps, stairs, ladders,
ropes, or scaffolds, balance, stoop, kneelych, or crawl; and must avoid concentrated
exposure to extreme temperatures, vibratiand,hazards. The ALJ found that Dr. Smith
provided a thorough explanatiorr fois findings, and his findingsere consistent with the

medical record. The ALJ found Dr. Smith’s opinito be generally persuasive, gave it great
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weight, and incorporated it intbe RFC. Likewise, the only medical opinion of record
regarding restrictions associateith Plaintiff's mental condion is from Dr. Watson. At step
two, the ALJ gave Dr. Watson'’s opinions greaight. Moreover, Dr. Watson’s opinions are
consistent with the ALJ’s RFC analysis. (Tr. 13,'83)

To the extent Plaintiff contends that the ALJ erred in weighing the opinion of non-
examining, state agency consultant Dr.itBrby giving his opinion great weight, the
undersigned disagrees. While mareight is generally given time opinion of an examining
source than to the opinion of a non-examirsongrce, state agency medical consultants are
highly qualified physicians who are also expent Social Securitgisability evaluation.
Because Dr. Smith is an expert in SSA regutetj@nd his opinions are consistent with the
evidence as a whole, the Apdoperly evaluated this opinion evidence. See 20 C.F.R. §
404.1527(H)(2)(1) (State agency medical consuftame highly qualifie@xperts in Social
Security disability evaluation; thereforeetALJ must consider their findings as opinion
evidence).

E. VE Testimony

Plaintiff also contends that the VE’s tesbny does not constitute substantial evidence
that Plaintiff can work. The VE testified e hearing in response ligpothetical questions
posed by the ALJ. The RFC found by the ALJaasgistent with the limitidons put forth by the

ALJ in her hypothetical question#n substance, the VE testified that a person of Plaintiff's age

16 As noted above, the ALJ discounted thenapis in the third-pay affidavit from
Plaintiff's daughter. (Tr. 17)The ALJ did not err in this regard. See Buckner v. Astrue, 646
F.3d 549, 559-60 (8th Cir. 2011) (same evidenceAhdtreferred to in dicrediting plaintiff's
claims also discredited$girlfriend’s statements). Furthéine undersigned finds no error in the
ALJ’s treatment of Plainti's GAF scores. (Tr. 13)
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and background, and having PlainsfRFC, would be able to do the jobs of a patcher, a touch
up screener, and a charge accaletk. (Tr. 13, 19, 69-70)

Plaintiff argues that the job of charge accatlatk requires a highchool diploma and/or
a good ability to read and write. Plaintiff corderthat she could not perform this job because
she attended special education classes for rgaadid math while in school, and she did not
graduate from high school.

Even assuming that substantial evidence doesupgort Plaintiff’'s ability to work as a
charge account clerk, the VE identified twbet representative jobspatcher and touch up
screener. In view of the Al's well-supported findings thatdhtiff could perform these two
other jobs, and between these wazupations, the vocational expastified that 350 jobs exist
in Missouri and 15,300 exist in the national eaogo These figures constitute substantial
evidence supporting the ALJ’s consion that there are significajobs in the economy Plaintiff

can perform._See Jenkins v. Bowen, 861 AR@83, 1087 (8th Cir. 1988) (500 jobs in Missouri

considered significant number); see alsddNe. Colvin, 2014 WL 4290373 (8th Cir. 2014)

(suggesting that fewer than 330 available jobdswa was a significant number of jobs). The
ALJ’s error in identifyng a charge accounteck job, if it was errof! had no effect on the
outcome of the case and does not requirersal.e See Brueggemann, 348 F.3d at 695 (applying
harmless error analysis and notthgt the standard is “whethigre ALJ would have reached the
same decision denying benefits” exadrsent the error). As such, substantial evidence exists to
support the ALJ’s conclusion thBtaintiff has jobs available toer and is not entitled to

disability benefits.

" The VE testified that a person with@uhigh school education could perform the
charge account clerk duties beaatihese are simple product tyjgds and are learned in a very
short period of time. The lack of a high schoglaina presents other barriers and that has to do
with placeability rathethan whether or not they arepedole of doing the job.” (Tr. 73)
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F. ALJ’'s RFC Determination

Many of Plaintiff's specified issues addrese ALJ's RFC determination. The gist of
Plaintiff's various arguments is that the ALR&C determination is naupported by substantial
evidence. The majority of Plaintiff's epific arguments thabuch on the ALJ's RFC
determination are more fully address abovethis section, the undersigd tackles the question
in the larger context.

A disability claimant’s RFC is the most sban still do despite hdéimitations. 20 C.F.R.
8 404.1545(a)(1). The ALJ’'s determination ofiatividual’'s RFC should be “based on all the
evidence in the record, includiripe medical records, observatis of treating physicians and

others, and an individual’s awdescription of his limitations.” Krogmeier v. Barnhart, 249

F.3d 1019, 1024 (8th Cir. 2002) (internal quotation omitted). “Some medical evidence is
necessary to support tA¢.J’'s determination of the claimaatRFC, and the ALJ should obtain
medical evidence that addresses the claimantigyao function in the workplace.” _Lauer v.
Apfel, 245 F.3d 700, 704 (8th Cir. 2001) (intergabtations omitted). While more weight is
generally given to the opinion of an examigisource than to the opinion of a non-examining
source, the ALJ must consider state agency caédonsultants’ findings as opinion evidence.
See 20 C.F.R. §§ 404.1527(d)(204.1527(f)(2)(1).

In a case such as this, where no examiningcgolias opined as to Plaintiff’s abilities to
perform work-related activities, i& within the ALJ’s authority to rely on the RFC provided by a

non-examining source. See Meares v.nBart, 2003 WL 22283913, at * 11 (E.D. Mo. Aug, 29,

2003) and Melton v. Barnhart, 2003 WL 21976088, at *4 (S.D. lowa Aug. 4, 2003) (indicating

that findings of fact and opinions made by noaseiing agency physicians must be treated as
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“expert opinion evidence of non-examining souytaad evaluated in conjunction with other
medical evidence of record).

The record shows that nonePRI&intiff's physicians had opideas to Plaintiff's physical
ability to do work-related activities. Thereforewas within the ALJ’s authority to rely on the
RFC provided by Dr. Smith, the state agenwdical consultant. Further, the ALJ's
determination regarding Plaintiff's RFC svaonsistent with Dr. Smith’s opinions.

Moreover, the ALJ's RFC determination tookaraccount all of Plaintiff's impairments /
symptoms, to the extent they were credibild eonsistent with the objective medical evidence
and other evidence. (Tr. 14) As previoudigcussed, the ALJ propgrtliscounted Plaintiff's
subjective complaints. Plaintiff's activities ofilyaactivities were generally consistent with the
RFC, as was the available medical evidencederAfiscussing the medical opinion evidence, the
ALJ concluded that his RFC assessment wppatied by the medical evidence of record
considered as a whole, the opimiof the state agency doctondaPlaintiff's activities of daily
living. The undersigned finds thiéte RFC formulated by the Alis supported by substantial
evidence in the record as a whole.

V. Conclusion

For the foregoing reasons, this Court conclutiasthe ALJ’s decision denying Plaintiff's
applications for benefits is supported by substhetigience on the record as a whole. The ALJ’'s
decision in this matter demonstrates that thd ioroughly evaluated the evidence in a manner
consistent with the governing law. An ALJ’s decisionas to be disturbed “so long as the ...

decision falls within the available zone of choice.” Bucknekstrue, 646 F.3d 549, 556 (8th Cir.

2011) (quoting Bradley v. Astrue, 528 F.3d 1113, 1®tb Cir. 2008)). The ALJ’s decision in
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this matter falls well within the zone of choice. The decision of the ALJ denyingfP$aint
claims for benefits i&AFFIRMED .

Accordingly,

IT IS HEREBY ORDERED that the decision of the CommissionerAf&~IRMED . A

separate Judgment in accordance with thismsl@ndum and Order is entered this same date.

{s/John M. Bodenhausen
JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated this_13th day of March, 2017
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