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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

AMANDA R. HENDERSON,
Raintiff,

V. No.4:15CV 1624JMB

T N N N T N

NANCY A. BERRYHILL,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM AND ORDER *

Amanda Rose Henderson (“Plaintiféippeals the final decision of the Acting
Commissioner of Social Security (“Defendgrdenying her application for supplemental
security income (“SSI”) benefitsnder Title XVI of the Social Security Act. See 42 U.S.C. 88
1381let seq. Substantial evidence supports Defantdadecision, and it is therefore
AFFIRMED .

l. Background and Procedural History

Plaintiff applied for SSI beefits on May 13, 2013, alleging that she became disabled on
January 1, 2011, due to depression, learningiiisa high blood presse, anxiety, and sleep
problems. (Tr. 94, 160, 202) Plaintiff’'s applica was initially denied on January 27, 2013.

(Tr. 94) Plaintiff requested a hearing befareadministrative law judge (“ALJ"), and the ALJ

! Nancy A. Berryhill is now the Acting Comssioner of Social Security. Pursuant to
Fed. R. Civ. P. 25(d), Nancy A. Berryhill is suhged for Carolyn W. Colvin as the defendant
in this suit. No further action needs to bketato continue this siuby reason of the last
sentence of section 205(g) thie Social Security Act.

% This matter is pending before the undersihbaited States Magistte Judge with the
consent of the parties, pursuant to 28 U.8.636(c). The Court has reviewed the entire
administrative record in this matter, but willlpmliscuss those portions of the record most
pertinent to the issues raised by the parties.
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held a hearing on May 28, 2014, atiefhPlaintiff testified, with ounsel present. In a decision
dated June 27, 2014, the ALJ found that Plaintif§ wat disabled under the Act. (Tr. 19-32)
Plaintiff appealed the ALJ’s decision, but thpp®als Council ddioed review. (Tr. 1) The
ALJ’s decision therefore stands the Commissioner’s final demn, and the matter is properly
before this Court._See 42 U.S.C. 8§ 405(Q).

. Evidence Before the ALJ

The ALJ conducted one hearing in this matt®n May 28, 2014, Plaintiff appeared in
person with her attorney. At the beginninglod hearing, Plaintiff €ounsel advised that
Plaintiff had no objections regardiagy of the exhibits in the remh At the end of the hearing,
counsel advised that the record need not remain open.

A. Hearing Testimony

1) Plaintiff’s Testimony (Tr. 40-64)

Plaintiff testified in response to questiqrssed by the ALJ and her attorney. Plaintiff
testified that she became disabled by Janua2@11, when she became “very depressed.” (Tr.
42) Plaintiff named a number of doctors whal ti@ated her in the past for mental health
concerns, and stated that shd baen seeing her current doctr, Manikant Desai, M.D., for a
“couple months.” (Tr. 45) PlIaiiff indicated that her nextppointment with Dr. Desai was
scheduled for later that day. (Tr. 56) At thrediof the hearing, Plaifitivas prescribed various
medications, including Cymbalta, Busp&ppamax, and Abilify. (Tr. 45)

Plaintiff testified that she had been homeledsath Kansas City and St. Louis, Missouri,
but had since received a “shelter plus care kietichat allowed heto live alone in an
apartment. (Tr. 44-46) Plaintiff informedeti\LJ that she prepares her own meals, does her

own shopping and laundry, and has no difficultyngktare of personal needs. (Tr. 47, 49, 51)



Plaintiff claimed that she sleeps all but twalmee hours out of the galue to depression and
because she has “nothing else to do.” (Tr. B&intiff explained thashe wakes up frequently
during the night, but “once the daght hits [she] can sleep all @& (Tr. 62) Plaintiff also
testified that she would miss appointments withtbetassistance of heaseworker. Plaintiff
reported that she was let go from her last joh asrtified nursing assistant because she did not
want to get out of bed to attemebrk. (Tr. 53) Plaintiff alsdestified regardig the abuse she

had suffered in her past. (Tr. 63-64)

2) Medical Expert Testimony (Tr. 64-78)

Dr. Michael Cremerius, Ph.D., a licensed pg®jogist, testified athe administrative
hearing. Dr. Cremerius considered Plaingifftedical records anckaring testimony. Dr.
Cremerius opined that Plaintiff suffered frorft) borderline intellectal functioning (learning
disability); (2) depression; (3) post-traumatieess disorder (“PTSD”); (4) personality disorder
with borderline features; and (5) cannabis arnchoee abuse (in remission). (Tr. 65-66) Dr.
Cremerius opined that none of Piiglif’'s mental impairments roge the level of any psychiatric
or psychological listing. (Tr. 74)

Dr. Cremerius found that Plaintiff genegalomplied with her medical direction by
taking her medication and calling her providinsrefills when necessary. Dr. Cremerius
testified that he thought Plaifithad moderate difficulties in the areas of concentration,
persistence, or pace, but thaiBtiff could perform simple, routentasks with occasional contact
with coworkers and supervisorfr. Cremerius further tesigfd that, in his opinion, working
would be good for Plaintiff. (Tr. 75)

In an exchange that is at issue hereid discussed infra, the ALJ asked Dr. Cremerius

specifically about Exhibit B7-FExhibit B7-F contained two jg&s of handwritten notes by Dr.



Desai, from March and Apr014. Plaintiff's attorney ideified a reference to Ritalin
prescribed for ADHD. (Tr. 69) The ALJ asked @arification, and Plaintiff advised that she
had taken medication for attemti deficit disorder. (Tr. 70)

Plaintiff's attorney also net that Exhibit B7-F includka typed portion indicating a
diagnosis of “schizoaffective disorder chroni¢Tr. 68) The ALJ later asked Dr. Cremerius to
clarify whether a schizoaffective diagnosis représgia substantial changePlaintiff's history.
Dr. Cremerius explained thatdid not. Dr. Cremerius explaed that anothreprovider had
diagnosed plaintiff as bipolaand bipolar, schizoaffectivend depression are all mood
disorders. (Tr. 73) Dr. Cremerius also expéd that the schizoa&ittive diagnosis likely
stemmed from Plaintiff's repting hearing a soft talk amice in the past. (Tr. 73)

Dr. Cremerius testified specifically regard the severity oPlaintiff’'s mental
impairments. (Tr. 74-75) Dr. Cremerius fouhdt Plaintiff had only mild limitations in her
activities of daily living, butmoderate limitations in social functioning, and concentration,
persistence or pace. Plaintiff’'s counsel deadly asked Dr. Cremerius to discuss any
distinctions between moderate and marked linoitet In response, Dr. Cremerius noted that,
apart from transportation problems, Plaintiff vasganized and able to follow through, and that
working would benefit Plaintiff. (Tr. 75, 77pr. Cremerius furtheexplained that “the
symptoms described across three treating sources would certainly §Btgiotiff] being able
to do more routine tasks in settings thafuieed ... occasional contact with coworkers and
supervisors.” (Tr. 75) Furthermore, he fouhdt Plaintiff's symptomsvere “relatively well

managed, and certainly to the pdimat she could [do] simpleutine tasks.” (Tr. 77) Dr.

3 Dr. Cremerius further explained thattszoaffective wouldn't be completely
inconsistent with the evidence.... [l]s itecurring depressive disorder and a personality
disorder or is it a mood disorder, depressiosahiizoaffective or bipolar 1l and a personality
disorder? It's atoss up.” (Tr. 73-74)
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Cremerius explained that, in his view, Pldirgitreatment was relatively infrequent, and “if
somebody is that markedly impaired, they’d bensa whole lot more frequently.” (Tr. 76)

3) Vocational Expert (Tr. 80-85)

Vocational expert (“VE”) James Israel tiied in response to hypothetical questions
posed by the ALJ and Plaintiff's counsel. The ALJ asked the VE to consider a hypothetical
person of Plaintiff's age, education and werperience, who has no exertional limitations, but
who should avoid working in emanments with concentratedmes, odors, dusts and gases,
high heat and humidity. The hypetical person could only perfar‘simple routine work that
[would not] require teamwork typateraction with coworkers; generally limited interaction with
supervisors ... minimal communication needled] simple routine work,” and no close
interaction with theublic. (Tr. 80-81)

The VE testified that such hypothetical personld perform several jobs available in the
economy, including: (1) door assembler; (2) pyrar; and (3) food sorter(Tr. 81-82) In
response to further limitations posed by the ALJ Rkaintiff's counsel, th&/E testified that if
the hypothetical person missed work at leagtéva month, employers would soon “deem this
person unreliable and would move to replace theffr. 82-83) Futher, if the hypothetical
person arrived late, left early, stepped awaynfivork for additional break time unpredictably
(but at least once per week),topk a daily break to cry openlsuch an individual would be
precluded from employment. (Tr. 83, 84)

The VE testified that if the hypotheticalrgen was off task 15 percent of the day, the
number of viable job optionsould drop by 50 percent. Iféthypothetical person was off track

more than 15 percent of the day the VE tegtifleat “jobs drop off precipitously.” (Tr. 83-84)



At the close of the hearing, the ALJ noted that the ALJ might send Plaintiff to see a
doctor, but that it was unlikely. Plaintiff's attorney did not raise any concerns regarding the
completeness of the record, request any additional examination, or to seek expand or clarify the
record. (Tr. 85-86)

B. Plaintiff’s Work History and Function Reports(Tr. 210-228)

Although minimal, Plaintiff’'s past worlncluded hardware store employee, cook,
dishwasher, waitress, cashiemdecertified nursing assistanfTr. 221) Plaintiff’'s function
report indicates that shpeepares meals for herself, does tven laundry and dishes, and drives.
(Tr. 212-13) As to her limitations, Plaintiffaded that she needs reminders to take her
medications and to perform household chores. 212) Plaintiff statethat she does not go out
in public because she does not like “being araubdnch of people.” (Tr. 213) Plaintiff also
alleged that her impairments @t her ability to talk, see, complete tasks, concentrate, and
understand. (Tr. 215) Plaintiff did not allediiculties getting along with others, with
memory, or with following instructions._(Id frinally, Plaintiff indicated that she can pay
attention “for about 20 [minutes],” and that stam sometimes follow written instructions very
well. She indicated that she follows spoken iredtams better than written instructions. (ld.)

C. Other Record Evidence

1) Medical Records

The record before this Court does not inclatedical records from the time of Plaintiff's
alleged onset date of January 1, 2011, thradgtober of 2012. In October of 2012, Plaintiff
began treatment at Truman Behavioral Healtteatment notes from October 10, 2012, indicate

that Plaintiff had been off her anti-depressant meidicdbr a year prior to hanitial visit. (Tr.

* Other evidence indicates that Plaintiff does have a car and depends on others means
of transportation.
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259) The notes also indicate that Plaintiff ivadct attention, concentration and memory, and
that her thought form was logical and lineéfr. 260) Plaintiff received diagnoses of
depressive disorder and PTSihd a Global Assessment of Functioning (“GAF”) score of 52-
55° (Tr. 261-62) Notes from follow-upgatment on December 5, 2012, are substantially
similar. (Tr. 271)

In April and May 2013, Plaintiff's mentaldalth treatment transitioned to ReDiscover
Mental Health. The relevantcords indicate Plaintiff received treatment for PTSD and
depression. (Tr. 355-91) During this timeaiRtiff was staying in a shelter for domestic
violence victims. Treatment notes from ReDiscaedlect an additionadiagnosis of borderline
intellectual functioning. (Tr. 355) The notes itBead Plaintiff's “strengths and abilities” as a
client included her “ability to form and maintaielationships,” her “albty to manage activities
[of] daily living,” and her “cheed!” attitude. (Tr. 367) Barriarto treatment included financial
challenges and unstable living conditions. (Id.)

The ReDiscover records include an unsigmahtal status exam, dated April 11, 2013.
(Tr. 369-71) The mental status exam repbtteat Plaintiff had no “organic behavioral
symptoms observed by others or reported by [Plaintiff];” she was alert, awake, fully aware, and
responsive during the exam; fully oriented, vathpropriate affect; she had intact memory; an
average fund of knowledge; and good insigid intact judgma. (Tr. 369-71)

The ReDiscover records indicate that, on Mdy 2013, Plaintiff advised that “she would
not be back for future appointments.” (Tr. 3&gDiscover closed thethart on Plaintiff at her

request.

®> A GAF score of between 51-60 indicatesdtherate symptoms (e.qg. flat affect and
circumstantial speech, occasiopahic attack) OR moderate diffityin social, occupational, or
school functioning (e.g. few friendsonflicts with peers or eworkers).” Diagnostic and
Statistical Manual of Mental DisorderDSM-1V, 35 (4th ed.) (“DSM-IV”).

-7-




The administrative record also indicathat, between May 2013 and November 2013,
Plaintiff sought treatment for various physicahgaaints such as asthma, allergic rhinitis,
obesity, and back-pain/lumbago. In Novembk2013, Plaintiff sought treatment at BJC
Behavioral Health (“BJC”) and perted that she had not taker psychiatric medications since
April of 2013. (Tr. 461) On November 13, 2013, Ridi saw Dr. Rachel Morel, D.O., at BJC.
Dr. Morel conducted a psychiatric evaluation. Dr. Morel diagnosed Plaintiff with depression and
PTSD and prescribed medication to addressymptoms. Dr. Mordiound Plaintiff's thought
process to be goal directed and logical, hegleage and memory intact, and her attention span
normal. Dr. Morel opined that @ient is alert and @nted ... with average intellect.” (Tr. 461-
62) Dr. Morel assigned a GAF score of 46this visit, and ajn on a follow-up visit on
December 12, 2013. (Tr. 462, 464) December 26&8rds regarding Plaintiff's treatment for
back pain, asthma, and obesity noted that Pifagitowed “no unusual anxiety or evidence of
depression.” (Tr. 557)

In 2014, after Dr. Morel left BJC, Plaifittommenced treatment with Dr. Muhammad
Baber, M.D. Dr. Baber’s treatment notes intkcthat Plaintiff had received medication refills
over the prior few months but had not madg appointments since December of 2013. Dr.
Baber described Plaintiff as having fair concatitn and memory, and estimated her intellect to
be in the average range. (Tr. 466-67) Dr. Balssigned Plaintiff a GAF score of 50. (Tr. 467)

On April 21, 2014, Plaintiff received treatmerdrir Dr. Manikant Desai, M.D., at BJC.
Dr. Desai’s treatment notes idie a diagnosis of schizoafferet disorder and a change in

Plaintiff's medication from Seroquel to Abilify. (T475) Dr. Desai’s notes also indicate that

® A GAF score of 41-50 indicates “[s]eriosgmptoms (e.qg. suicidal ideation, severe
obsessional rituals, frequent shifiplg) OR any serious impairmeit social, occupational, or
school functioning (e.g. no friends, utako keep a job).” DSM-IV.
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Plaintiff tolerated her medicatiofigell” and reported “no side eftts”. (Id.) As noted in the
transcript of the administrative hearirspme of Dr. Desai'sotes are illegible.

2) Medical Opinion Evidence

The only medical opinion evidence comemnfra state agency decision-maker named
loan Dacila. loan Dacila does not qualifyaasacceptable medical source under the relevant
social security rules. As such, the ALJ mwved this opinion as a “non-acceptable medical
source report.” (Tr. 29) Dacileported that Plaintiff had rderate physical limitations, and
indicated moderate environmental limitationgluding avoiding concentrated exposure to cold
or heat, and avoiding fumes, odors, dusts,ggseor ventilation, and hazardous machinery or
heights. (Tr. 101-02)

No treating source opined that Plaintiff quiakf as physically disabled, or submitted any
opinion evidence describing additia physical limitations. Neources, including treating
sources, submitted opinion evidence regaréitagntiff’'s mental impairments except
psychologist Michael Stacy, Ph.D., and testifyexgert Dr. Cremerius. Dr. Stacy noted
moderate limitations in Plaintif’ mental functioning, but ultinely concluded that Plaintiff
“retains the ability to understand and remembmapte instructions;” can “carry out simple work
instructions” while maintaining “adequate attenda and sustain an ordinary routine without
special supervision;” and “can interact adequately with peers and supervisors in a normal work
setting.” Finally, Dr. Stacy found that Pl#ifh“can adapt to most changes common to a
competitive work setting.” (Tr. 103-04)

In addition, Dr. Cremerius made several fings after reviewing the medical evidence
and listening to Plaintiff's hearing testimony. Dr. Cremerius discussed his opinions at the

hearing, subject to questioning and ifleation by Plaintiff's attorney.



3) School Records

Plaintiff's school records reference multiglegnoses, including learning disabilities,
and difficulty with listening comprehension, vaxdary development, and verbal expression.
The records also document fine and gross motibrdgtays. (Tr. 395) Plaintiff received special
education services from August 1992ough at least 2004. (Tr. 393, 415)

An individualized education plan (“IEP”)dm 2003-04 noted that&htiff was deficient
in the areas of basic reading,itten expression, mathematiesd listening comprehension. For
instance, in the 12th gradelaintiff read at a 4tgrade level. (Tr. 417) The school district also
gave Plaintiff a Wechsler Adult Intelligence ScHldest, which resulted in a Verbal 1Q of 76, a
Performance 1Q of 70, and a Full Scale 1Q of 74.)(IThe IEP also identified that Plaintiff had
“difficulty” remembering orally presented infimation, but “she performs better” when the
information is repeated._(Id.)

1. ALJ’s Decision

On June 27, 2014, the ALJ issued a dedaieritten decisiorfinding Plaintiff not
disabled. The ALJ’s decision adhered to the-Btep process required by the Commissioner’s
regulations. 20 C.F.R. § 404.1520(a).

At steps one through threegtALJ found that: (1) Plaiiit had not been gainfully
employed since her alleged digdap onset date; (2) Plaintiffiad the severe impairments of
asthma, learning disabilities, tof@rline intellectual functioning, major depressive disorder,

PTSD, bipolar disordernal personality disordérand (3) none of Plaintiff's impairments, either

" The ALJ found Plaintiff's other allegathpairments (e.g., high blood pressure, back
pain, rhinitis, celllitis, and others) to be nasevere. The ALJ alsmaosidered and took into
account Plaintiff’'s obesity and prior substancesa) but found that neither of these problems
reduced Plaintiff's overall functiohabilities. (Tr. 21-22) Plaiiff does not challenge herein
the ALJ’s treatment of her non-severe impairments.
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singly or in combination, met or medically equhtbe severity of one of the listed impairments
found at 20 C.F.R. Part 404, Subpart P, Appendix 1. (Tr. 21-22)

In assessing Plaintiff's meadtimpairments, the ALJ applied the special technigue found
in 20 C.F.R. 8§ 416.920a. Relying on the testimony of Dr. Cremerius and Plaintiff's own reports,
the ALJ concluded that Plaiffthad mild restrictions in heactivities ofdaily living, and
moderate restrictions in tesof social functioning and coewtration, persistence, or p&céTr.

23, 215)

As part of step four, the ALJ assessed PlfémResidual Functional Capacity (“RFC”).
The ALJ described Plaintiff's RFC as follows:

[Plaintiff] has the [RFC] to perform a futenge of work at all exertional levels

but should avoid working in areas adncentrated noxious fumes, odors, dusts,

gases, high humidity, artdgh heat; limited to simpleputine work that does not

require teamwork such as interactionthwcoworkers; limited interaction with

supervisors to [the] extent neededctinduct simple and routine type work; no
close interaction with the public.

(Tr. 24)

In determining Plaintiffs RFC, the record indicates that the ALJ considered the
medical evidence in the record, evaluatedri®iffis credibility, and weighed the relevant
opinion evidence.

Regarding opinion evidence, the ALJ gaignificant weight to the opinions of
state agency psychologist [Btacy, and great weight toetindings and opinions of
medical expert Dr. Cremerius. (Tr. 28)though there were no specific opinions from

any of Plaintiff's treatingsurces, the ALJ also considerd low GAF scores assigned

8 A third party function report completed BYaintiff's mother identified limitations
concerning Plaintiff's ability tgpay attention, noting #t Plaintiff “gets distracted easily” and
can only pay attention “15 to 30 minutes then getstracked.” (Tr. 234) The ALJ found that
such representations, like the Plaintiff's omepresentations, werentonsistent with the
preponderance of the opinions and observatiorgulyified medical personnel.” As such, these
statements were not proof of disability. (Tr. 29)
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by some of those sources. The ALJ agitbad Plaintiff's mental difficulties caused
moderate difficulties with social and agmational functioning. The ALJ gave little
weight to the GAF scores because GAF scogfisct only a “snapshot” in time, they are
highly subjective, and they have been elimaglairom use in the most recent version of
the Diagnostic and Statistical Manual of M&Disorders (“DSM”).  (Tr. 29-30)

The ALJ also found Plaintiff's allegatiofisot entirely credible.” (Tr. 25) The
ALJ based this finding on several factorgluing Plaintiff's hstory of “repeatedly
filling] applications for supplemental securit)come benefits;” her work history; an
apparent “motivat[ion] for seeking disabilibenefits;” and medical evidence which did
not support the level of disaity claimed. (Tr. 26) The ALJ’'s adverse credibility
findings are not specifitlg challenged herein.

After determining Plaintiff's RFC, and iag concluded that Plaintiff had no past
relevant work, the ALJ proceeded to step foafehe sequential process. At step five,
based the VE's hearing testimony and PIistRFC, the ALJ concluded that Plaintiff
could perform jobs that exist significant numbers in theational economy. Therefore,
the ALJ found that Plaintiff was not disabled.

V. Issues Before the Court

Plaintiff makes two, well-craétd and focused argumentssimpport of her contention that
the ALJ’s decision lacks substantsipport in the record as a wholEirst, Plaintiff argues that
the RFC failed to account for Plaintiff's moderalifficulties in the area of concentration,

persistence, or pace. (EC®NL3 at 9) Second, Plaintiff argues that the ALJ erred by not
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contacting Dr. Desai to deciphleis purportedly illegible medicaécords, and thus failed to
provide Dr. Cremerius with atelevant records prior to hisstimony. (ECF No. 13 at £3)

V. Standard of Review

“To be eligible for [disability] benefits, [Plaiifif] must prove that [she] is disabled ...."

Baker v. Sec'y of Health and Human Servs., B5& 552, 555 (8th Cir. 1992); see also Pearsall

v. Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001). saldlity is defined as the “inability to
engage in any substantial gainful activity bason of any medically teskminable physical or
mental impairment which can be expected gultein death or whichas lasted or can be
expected to last for a continuous period oflees than 12 months.” 42 U.S.C. 88 423(d)(1)(A)
and 1382c(a)(3)(A). A claimanualifies as disabled “only [her] physical or mental
impairments are of such severthat [s]he is not only unabte do [her] previous work but
cannot, considering her age, education, and wgrperience, engage in any other kind of
substantial gainful work which exists in thational economy.” 42 U.S.C. 88 423 (d)(2)(A) and

1382c(a)(3)(B);_see also BowenXuckert, 482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commisgiptine ALJ follows a five-step process in
determining whether a claimant is disabled.uting the process the ALJ must determine: ‘1)

whether the claimant is currently employedyn®jether the claimant is severely impaired; 3)

® Defendant’s brief addresses several matterswiere not directlyaised in Plaintiff's
brief, including the ALJ’s adverse credibility fimd) and the determination of Plaintiff's severe
and non-severe impairments. In reviewing thealdrquestion of whether substantial evidence in
the record as a whole supports the Commissioner’s decision, the Court has considered the
entirety of the ALJ’s decision. The Court finds error regarding the matters that were not
raised in Plaintiff's brief. For example, thedersigned finds that the ALJ gave good reasons for
the adverse credibility detemmation, and that substantevidence supports the ALJ’'s
conclusions in this regardsee Julin v. Colvin, 826 F.3d 1082, 1086 (8th Cir. 2016) (explaining
that “[c]redibility determinatins are the province of the ALdhd the deference owed to such
determinations); Greqgq v. Barnhart, 354 F.3d 71@ (8th Cir. 2003) (holding that “[i]f an ALJ
explicitly discredits the [laintiff's] testimony and givegood reasons for doing so, [the
reviewing court] will normally defer tthe ALJ’s credibility determination”).
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whether the impairment is, or is comparableatbsted impairment; 4) whether the claimant can
perform past relevant work; and if not 5) wimet the claimant can derm any other kind of

work.” Andrews v. Colvin, 791 F.3d 923, 928 (8thr. 2015) (quoting ldcker v. Barnhart, 459

F.3d 934, 936 (8th Cir. 2006)). “If, at any paintthe five-step process the claimant fails to
meet the criteria, the claimant is determined ndtetalisabled and the process ends.” Id. (citing

Goff v. Barnhart, 421 F.3d 785, 790 (8th Cir. 3))0see also Martise v. Astrue, 641 F.3d 909,

921 (8th Cir. 2011).

The Eight Circuit has repeatedly emphasized ¢éhdistrict court’seview of an ALJ’'s
disability determination is intended to be narrawd that courts should “defer heavily to the
findings and conclusions of the Social S&guAdministration.” Hurd v. Astrue, 621 F.3d 734,

738 (8th Cir. 2010) (quoting Howard v. Massa, 255 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they asapported by “substantial evidence” on the record

as a whole._See Finch v. Astrue, 547 F.3d 933,(885Cir. 2008). Substantial evidence is “less

than a preponderance, but enough that a reasormabt might accept it as adequate to support a

decision.” Juszczyk v. Astrub42 F.3d 626, 631 (8th Cir. 2008).

Despite this deferential stance, a distootirt’s review must be “more than an
examination of the record for the existenésubstantial evidare in support of the

Commissioner’s decision.” &kley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998). The district

court must “also take into account whatever inrdeord fairly detracts from that decision.”_Id.
Specifically, in reviewing the Commissioner’s d@on, a district court is required to examine
the entire administrative record and consider:

1. The credibility findings made by the ALJ;

2. Plaintiff’'s vocational factors;
3. The medical evidence from tréaj and consulting physicians;
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4. Plaintiff's subjective complaints relating éxertional and non-extional activities and
impairments;

Any corroboration by third partseof Plaintiff's impairments;

The testimony of vocationaixperts when required, incling) any hypothetical questions
setting forth Plaintiff’'s impairments.

oo

Stewart v. Sec’y of Health & Hum&®ervs., 957 F.2d 581, 585-86 (8th Cir. 1992).

Finally, a reviewing court shadiinot disturb the ALJ’s decmmn unless it falls outside the

available “zone of choice” defined by the emide of record. Buckner v. Astrue, 646 F.3d 549,

556 (8th Cir. 2011). A decision does not fall outsimg zone simply because this Court might

have reached a different conclusion had it beewtigéenal finder of fact._See also McNamara v.

Astrue, 590 F.3d 607, 610 (8th Cir. 2010) (explairtimef if substantial evidence supports the
Commissioner’s decision, the court “may not regees/en if inconsistent conclusions may be
drawn from the evidence, and [the coundy have reached a different outcome.”).

VI. Analysis of Issues Raised for Review

A. RFC & Concentration, Persistence, or Pace

Plaintiff first argues that limiting Plaintitb simple, routine work, with only limited
interaction with supervisorsp-workers, and the public, does safficiently account for her
moderate limitations in concentration, persistencgace. (ECF No. 13 at 9-13) Plaintiff
correctly notes the general principle that an Rkt include and account for all of a claimant’s

impairments._See Newton v. Chater, 92 F.3d 688;95 (8th Cir. 1996)PIlaintiff's specific

argument rests largely, although not exclusivety Seventh Circuit case law holding that an
RFC that limits a claimant to “simple, repetitive work does_not necessarily address deficiencies

of concentration, persistence, and pad@.Connor-Spinner v. Astrue, 627 F.3d 614, 620 (7th

Cir. 2010) (emphasis supplied). Defendant oesis that Eighth Circuit case law does not
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support Plaintiff's contention. See HowardMassanari, 255 F.3d 577, 582 (8th Cir. 2001);

Brachtel v. Apfel, 132 F.3d 417, 421 (8th Cir. 1997).

A claimant’s RFC is the most that claimaain do despite her limitations. See 20 C.F.R.

8§ 404.1545(a)(1); Hensley v. Colvin, 829 F.3d 92&l (8th Cir. 2016). In determining a

claimant’'s RFC, an ALJ should consider “aktbvidence in the readrincluding the medical
records, observations of traadiphysicians and others, and adividual’'s own description of

[her] limitations.” Krogmeier v. Barnhar294 F.3d 1019, 1024 (8th Cir. 2002) (internal

guotations omitted); see also Hensley, 829 &At3B1-32 (citation omitted). While the RFC
determination occurs at step four, where ther@ait has the burden of proof, the Eighth Circuit
has explained that the ALJ has primary respguliyi for determining the RFC. _See Hensley,
829 F.3d at 932; Krogmeier, 294 F.3d at 10Zecause a claimant’'s RFC is a medical
guestion, an ALJ’s assessment of it mussiygported by some medical evidence of the
claimant’s ability to function in #aworkplace.”_Hensley, 829 F.3d at 932.

There is no dispute that Plaffihas moderate difficulty in the area of concentration,
persistence, or pace. The issue is whetheRIRC adequately addresses this difficulty. The
Court concludes that, on thisaord, the RFC is adequate. Btdf’'s position, if accepted, would
push the standard of review beyond its defea¢ bounds. Moreover, as will be explained,
Plaintiff's reliance on seemingfavorable case law from anotharcuit does not sufficiently
distinguish this case from binmdj Eighth Circuit precedent. Fihg as a factual matter, the
primary medical source supportingalitiff's moderate limitation irtoncentration, persistence,
or pace is Dr. Cremerius. (Tr. 23) Aftemsidering the totalitpf Plaintiff's mental
impairments, Dr. Cremerius testified thaaiRtiff can and should return to work.

As defined in the Commissioner’s regulations —
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Concentration, persistence, or pace neféo the ability to sustain focused

attention and concentration sufficientyng to permit the timely and appropriate

completion of tasks commonly found iwork settings ... strengths and

weaknesses in areas of concentration atehi@dn can be discussed in terms of [a

plaintiff's] ability to work at a constent pace for acceptable periods of time and

until a tasks is completed, and [a plaingffability to repeat sequences of action

to achieve a goal or an objective.
20 C.F.R. Part 404, Subpart P, Appendix 1, 8 1Z0B). When rating the degree of limitation
in concentration, persistee, or pace, the ALJ uses a fies<l| scale: none, mild, moderate,
marked, and extreme. See 20 C.F.R. § 416.920a(c)his case, #re is no dispute that
Plaintiff's degree of limitation is “moderaté®

The bedrock of Plaintiff's argument hereirtlisit an RFC limitation to simple and routine
work does not account for moderate limitationsancentration, persistence, or pace. In her
opening brief, Plaintiff relies almost exclusly the Seventh Circug’decision in O’Connor-

Sginnerl.1 The law in this Circuit, however, is not i&strictive as Plaintiff contends the law to

be in the Seventh Circuit, and the undersibisebound by the law of éhEighth Circuit._See

9 The ALJ first considered Plaintiff’'s difficulty in the area of concentration, persistence,
or pace at steps 2 and 3, not step 4. (Tr. 21182act, the ALJ correctly explained that his
analysis in this regard wanot intended to reflect an RFC assessment, but was

used to rate the severity mental impairments ategts 2 and 3 of the sequential
evaluation process. The mental residuattional capacity assessment used at
steps 4 and 5 ... requires a more detbassessment by itemizing various
functions .... Therefore, the [RFC$sessment reflects the degree of limitation
the [ALJ] has found in the ... mental function analysis [of steps 2 and 3].

(Tr. 24)

™ In her reply brief, Plaintiftites additional authority, includingases from this District.
(ECF No. 17 at 4) See Logan-WilsonGolvin, 2014 WL 4681459 (E.D. Mo. Sept. 19, 2014);
Cain v. Colvin, 2015 WL 2092411 (E.D. Mo. May 2015). The Court agrees that, while these
cases are generally favorable to Plaintiff, they distinguishable. Aexplained below, the ALJ
formulated the RFC on the basis of the enticere, including the expert testimony and opinions
of Drs. Cremerius and Stacy. (Tr. 29)
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Hood v. United States, 342 F.3d 861, 864 (8th Cir. 2003) (reversing a district court that

“embraced the reasoning of” other circuits, @ast of the Eighth Circuit, and holding that a
district court “is bound [] t@pply the precedent of [the Eighth Circuit]”).

In our Circuit, an RFC need not use spedignostic or symptomatic terms, especially
where other descriptive termsveaadequately defined the piéiff's limitations. See Roe v.

Chater, 92 F.3d 672, 676 (8th Cir. 1996)._In Howard v. Massanari, 255 F.3d 577, 582 (8th Cir.

2001) (citation omitted), the Eighth Circutirecluded that a hypothetical question which
includes the “ability to do only simple rouéimepetitive work, which does not require close
attention to detail” sufficiently deribes deficiencies of concerttom, persistence, or pace. See

also Brachtel v. Apfel, 132 F.3d 417, 421 (8th Cir. 1997) (same).

More recently, in Harvey v. Colvin, 839 F.3d 7(Bth Cir. 2016), a plaintiff applied for

disability benefits allegingdisability based upon mood diserd anxiety disorder, and the
residual effects of a brain tumor. The claimantarvey suffered “moderate brain atrophy,” and
suffered from a “major difficulty” of “overalslowness and slow processing,” Id. The ALJ
accounted for these limitations in the RFC by limitihg plaintiff to “only simple, routine, and
repetitive work, work that doesn’t require azlgse attention to detail or use of independent

judgment on the job.” Id. The Harvey courpapved this hypotheticajuestion, and cited to

Howard and Brachtel, indicating the continued vitality of those cdses.

12 Newton v. Chater, 92 F.3d 688 (8th Cir. 1996) duatscontrol this case. In that case,
the ALJ found that the plaintiff ‘iten” had deficiencies in conceation, persistence, or pace,
but the hypothetical presentedti® VE merely limited the claimant to simple jobs, and did not
specifically include impairments regarding centration, persistence, or pace. The Eighth
Circuit held that the reference to simple jaibshe hypothetical did not constitute inclusion of
such impairments. Newton, 92 F.3d at 695. In Brachtel, however, the Eighth Circuit
distinguished Newton because in Brachtel, the icluded the additional limitations of that the
plaintiff could not engage in wonlequiring “close attention to detdibr at “more than a regular
pace,” were sufficient additional limitationsdstinguish_Newton. Brachtel, 132 F.3d at 421.
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Apart from Plaintiff’'s broad entention that, as a matter of law, the RFC in this case is
deficient, as a factual matteretiRFC is well-supported. There is no dispute that the hypothetical
guestion posed to the VE corresponds directly thehRFC articulated by the ALJ. (Compare
Tr. 24, 81) The representative jobs the VE identified, aweh wghich the ALJ relied (door
assembler, wrapper, and food sortdl require very lite training. Specifically, they require a
specific vocational preparationVP”) level of two. The SVP \el listed for each occupation
in the DOT connotes the time needed to leaentechniques, acquire the information, and
develop the facility neextl for average work performance. An SVP level of two corresponds to
unskilled work, which “need][s] little or no judgmeto do” and includes “simple duties that can

be learned on the job in a short periodimie.” Hulsey v. Astrue, 622 F.3d 917, 922-23 (8th

Cir. 2010) (quoting 20 C.F.R. 8 416.968(a)). Thevant of training requiretb do this type of
job is “[a]nything beyond a short demonsiwatup to and including 1 month.” Id.

Moreover, the ALJ formulated the RFC on thesis of the entireecord, including the
testimony of Dr. Cremerius and expert opinion®afStacy. Dr. Cremerius testified that, apart
from Plaintiff's transportation difficulties, stveas organized and able to follow-through, she
does reasonably well when she is on her mediestiand that working wodilbenefit plaintiff.

(Tr. 75-77) More importantly, Dr. Cremerius sgally testified that, based on “the symptoms
described across ... three treating sources,hiffifaivas capable of more routine tasks in
settings that required ... occasiboantact with coworkers and supervisors.” (Tr. 75) Dr. Stacy
specifically considered Plaintiff’ability regarding sustainedmcentration and persistence and

noted that “[Plaintiff] can carry out simple work instructions. She can maintain adequate

Similarly, in this case, the RFC included morarthust a simple work limitation. Rather, the
RFC also limited Plaintiff's need to interacttivico-workers, supervisors, the public, and further
limited Plaintiff to “routine” work. On the recotaefore the Court in this case, as in Brachtel,
these additional limitations are “enoughdistinguish this case from Newton.” Id.
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attendance and sustain an ordinawytine without special supesion.” (Tr. 104) Dr. Stacy
also reported that Plaintiff retained the abitibyunderstand and remember simple instructions.
(Tr. 103)

Therefore, substantial evidemin the record as a whkeosupports a conclusion that
Plaintiff's RFC, as outlined by the ALJ and prowid®e the VE, addressesapitiff's deficiencies
in concentration, persence, or pace. On the basis of thet@ial record before this Court, and in
consideration of relevant Eighth Circuit case law, Plaintiff issmbitled to remand on her first
argument._See Buckner, 646 F&8db56; McNamara, 590 F.3d at 610.

B. Failure to Follow Up With Dr. Desai Regarding lllegible Medical Records

Plaintiff's second argument also addressae alleged flaw in the ALJ's RFC
determination, but from a different angl®laintiff contends thahe ALJ erred by not
contacting Dr. Desai regarding hilggible medical records, aridr. Cremerius did not have all
relevant records prior to his testimony. (ECF N®at 13) According to Plaintiff, because of
this error, Dr. Cremerius’ testimony was incdatp, the ALJ lacked gficient information to
make an informed decision, and therefore, substantial evidence deegppott the ALJ's RFC
determination. In substance, Plaintiff argued the ALJ failed to develop the record.

During the course of Dr. Cremerius’ hagyitestimony, it became clear that he had not
received, or no longer had, some of Dr. Dedagatment notes. Those notes were included in
the administrative record &xhibit B-7F. (Tr. 475-78} This issue was revealed when the ALJ
asked for Dr. Cremerius’ help in reading illelgi portions of Dr. Desa’handwritten treatment

notes and Dr. Cremerius could not find thoseesotDr. Cremerius appred via the telephone,

13 From the hearing transcrifitjs clear that the notes guestion comprise four pages
(Tr. 68-71), and those four pages includendmndwritten and typed notes. (Tr. 475-78)
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so the ALJ attempted to fax the notes to ©remerius during the heng, but the record
indicates that attempt was unsuccessful. (Tr7@84nstead, the ALJ read the legible portions
of Dr. Desali’s treatment notes to Dr. Cremerawver the phone, and determined that faxing the
documents to him would be unnecessary sinceadhntons of the record the ALJ did not read
over the phone were unreadable. The ALJ waswaetlarify whether there were any notable
differences between Dr. Desailiagnosis and the other medical records in Plaintiff’s'fil¢Tr.
71-73)

There is no dispute herein that portions of Desai’'s handwritten nes are hard to read
or illegible. This circumstance does not nedassia finding of error. Although an ALJ has a
“duty to develop the record fully and fairlygven when counsel represents Plaintiff, see

Freeman v. Apfel, 208 F.3d 687, 692 (8th Cil0@)) an ALJ’s failure “to seek additional

clarifying statements from a treatment physicido&s not require reversal “unless a crucial

issue is undeveloped.” Jones v. AstieE) F.3d 963, 969 (8th Cir. 2010) (quoting Goff v.

Barnhart, 421 F.3d 785, 791 (8th Cir. 2005)).

More broadly, perhaps, an ALJ’s failuredevelop the record requires reversal only
when insufficient evidence existsthe record to make a dishly determination._See McCoy V.
Astrue, 648 F.3d 605, 612 (8th Cir. 2011); al® 20 C.F.R. § 416.919a(b) (noting that
insufficient or inconsistent evidence triggsisiations that marequire consultative
examinations). Furthermore, an ALJ may “ssudecision without obtaining additional medical

evidence so long as other esitte in the record providesafficient basis for the ALJ's

14 As discussed above, Dr. Desai's notesresfee schizoaffective disorder. The ALJ
asked Dr. Cremerius to explain whether sachagnosis was inconsistent with the other
evidence. Dr. Cremerius explained why it was not inconsistent. (Tr. 73-74)
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decision.” _Howard v. Massanari, 255 F.3d 577, @8t Cir. 2001) (quoting Naber v. Shalala,

22 F.3d 186, 189 (8th Cir. 1994)).

Here, the ALJ did not err in failing tesk additional clarifiation of Dr. Desai’'s
treatment. First, Plaintiff has not shown that these limited treatment notes contain sufficiently
unique information. To the contrary, Dr. Cremetiestified that the legible portions of the notes
contained information consistent with the othadewuce that he reviewed and considered. (Tr.
73-74; noting that Plaintiff's schoaffective diagnosis isot substantially dtinctive from other
diagnoses in other medical records becdjifeey’re all under [isting]12.04 as a mood
disorder”). Plaintiff doesot appear to take isswath this conclusion.

Second, after reviewing the entire record is thatter, the Court tieves that the ALJ’s
RFC determination rests on sufficient evidencee fill record in this matter consists of: (1)
disability, function, and work reports (Tr. 18144(2) over 300 pages of medical and education
records (Tr. 259-574); and (3) atdiéed hearing transcript at v Plaintiff and her lawyer
discussed and described her allelymitations and medical history idetail. (Tr. 36-86) Once
the Court factors in the ALJa&dverse credibility determinati, nothing in Plaintiff's testimony
is considerably at odds with Dr. Cremeriugstimony. Furthermore, Dr. Desai’s records at
issue in this matter constitute a small fraction of the overall medical evidence in this case.
Medical opinions from Drs. Stacy and Cremesgugpport the ALJ’s determinations at steps two,
three, and four. Hence, an ALJ could readbnaonclude that theecord was sufficiently
developed, especially considering theK of conflicting medical opinions.

Finally, even though an ALJ has a dutyd&velop the record, even where counsel

represents a plaintiff, see Freama08 F.3d at 692, it is relevantriote that, at the end of the
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hearing, Plaintiff's attorney advised the ALJ ttisgre was no reason takee the record in this
matter open. (Tr. 85)

The ALJ developed a substantial record, andlyzed Plaintiff's claims in detail.
Substantial evidence supports &ieJ’s findings. Plaintiff isnot entitled to remand based upon
this argument.

VII.  Conclusion

For all of the foregoing reasarthie Court concludes thateti\LJ’'s determination that
Plaintiff is not disabled isonsistent with the Commissiareregulations and supported by
substantial evidence onetliecord as a whole.

Accordingly,

IT IS HEREBY ORDERED that the decision of the ALJ in this matteABFIRMED .

A separate judgment wille entered this day.

/s/ John M. Bodenhausen
UNITEDSTATESMAGISTRATE JUDGE

Dated this 27th day of February, 2017
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