
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

EASTERN DI VI SI ON 
 
CHRI STI NA MAYBERRY, et  al.,  individually )  
and on behalf of others sim ilar ly situated, )  

 )  
               Plaint iffs, )    

)  
          vs. )   Case No. 4: 15-CV-1680-CEJ 

)  
SSM HEALTH BUSI NESSES, d/ b/ a )  
SSM HOME CARE and/ or SSM HEALTH )  
AT HOME, )  

)  
               Defendant . )  
 
 MEMORANDUM AND ORDER 

This m at ter is before the Court  on plaint iffs’ m ot ion to com pel defendant  to 

supplem ent  its responses to plaint iffs’ first  set  of interrogatories and first  request  for 

product ion of docum ents, and for at torneys’ fees and costs, pursuant  to Fed. R. Civ. P. 

37.  Also before the Court  is defendant ’s m ot ion for a hearing on the m ot ion to 

com pel.  The issues are fully br iefed. 

I . Background 

Plaint iff Christ ina Mayberry init iated this putat ive collect ive act ion, assert ing 

violat ion of the Fair Labor Standards Act  (FLSA) , 29 U.S.C. §§ 201, et  seq.  (Count  I )  

and var ious state law claim s (Counts I I -V) .  Plaint iffs Cleo Mayfield and Rhonda 

McKinnon subsequent ly opted in.  Plaint iffs allege that  defendant  violated the FLSA 

by subject ing its hourly-paid hom e healthcare workers in Missouri, I llinois, and 

Oklahom a to a policy or pract ice that  required them  to work “off the clock”  without  

pay.  The putat ive class includes all hourly-paid hom e healthcare workers em ployed 

by defendant  from  Novem ber 9, 2012, through Novem ber 9, 2015, who “opt - in”  to 
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the collect ive act ion.  See id.  § 216(b) .  The nam ed plaint iffs all worked out  of the 

defendant ’s office in Lake Saint  Louis, Missouri.  Plaint iffs have not  produced any 

writ ten policies, affidavits, or other docum ents that  suggest  defendant  has an official 

policy or uniform  m anagem ent  pract ice that  results in underpaym ent  of it s workers at  

any other office. 

Pursuant  to the case m anagem ent  order, the part ies are current ly lim ited to 

conduct ing discovery relevant  to the issue of class cert ificat ion.  The dispute over 

defendant ’s discovery responses has narrowed since the instant  m ot ion was filed.  

Present ly at  issue are (1)  plaint iffs’ requests for pay records, t im e records, and Visit  

Tim eliness Reports for five random ly-selected hourly em ployees during the two-year 

period pr ior to the filing of this act ion and (2)  plaint iffs’ requests for docum ents 

responsive to requests for product ion 51, 52, and 53 for five random ly-selected hour ly 

em ployees during the two-year period pr ior to the filing of this act ion.   

I n Request  51, plaint iffs sought  docum ents reflect ing the dates and t im es that  

work- related reports were prepared, reviewed, or accessed by hourly-paid em ployees 

outside their  scheduled shifts during the class period.  Defendant  objected to the 

request  as overbroad and irrelevant  to the issue of class cert ificat ion.  However, 

defendant  agreed to produce the requested docum ents that  pertained to the nam ed 

plaint iffs only. 

I n Request  52, plaint iffs requested all records reflect ing the dates and t im es 

when hour ly-paid workers accessed defendant ’s com puter system s, outside their  

scheduled shifts, during the class period.  I n Request  53, plaint iffs requested 

docum ents reflect ing not ificat ions on defendant ’s com puter system  that  appear when 

hourly-paid workers access the system  rem otely.  Defendant  objected to both 
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requests on grounds of overbreadth and relevance, and on the ground that  the 

requests sought  docum ents that  defendant  does not  m aintain.  However, after 

responding to the request , defendant  learned that  it  does have log- in/ log-off data that  

dates back to Novem ber 2015, but  none that  pertains to the nam ed plaint iffs.    

 I .  Legal Standard 

Rule 26(b) (1)  of the Federal Rules of Civil Procedure provides:   “Part ies m ay 

obtain discovery regarding any nonprivileged m at ter that  is relevant  to any party’s 

claim  or defense .  .  .  .   I nform at ion within this scope of discovery need not  be 

adm issible in evidence to be discoverable.”   See WWP, I nc. v. Wounded Warr iors 

Fam ily Support ,  I nc. ,  628 F.3d 1032, 1039 (8th Cir . 2011) .  A “court  m ust  lim it  the 

frequency or extent  of discovery . .  .  if it  determ ines that  . .  .  the proposed discovery 

is outside the scope perm it ted by Rule 26(b) (1) .”   Fed. R. Civ. P. 26(b) (2) (C) ( iii) .   A 

dist r ict  court ’s discovery rulings are subject  to “both narrow and deferent ial”  review 

for “gross abuse of discret ion.”   Robinson v. Pot ter ,  453 F.3d 990, 994 (8th Cir.  

2006)  (quotat ion m arks and citat ions om it ted) .  

“A party seeking discovery m ay m ove for an order com pelling . .  .  [ a]  

product ion”  if “a party fails to produce docum ents . .  .  as requested under Rule 34.”   

Fed. R. Civ. P. 37(a) (3) (B) ( iv) .  However, “discovery m ay not  be had on m at ters 

irrelevant  to the subject  m at ter involved in the pending act ion . .  .  .”   Misc. Docket  

Mat ter No. 1 v. Misc. Docket  Mat ter No. 2,  197 F.3d 922, 925 (8th Cir. 1999) .  “While 

the standard of relevance in the context  of discovery is broader than in the context  of 

adm issibilit y . .  .  this often intoned legal tenet  should not  be m isapplied so as to allow 

fishing expedit ions in discovery.”   Hofer v. Mack Trucks, I nc. ,  981 F.2d 377, 380 (8th 

Cir. 1992) .  A “ threshold showing of relevance m ust  be m ade before part ies are 
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required to open wide the doors of discovery and to produce a variety of inform at ion 

which does not  reasonably bear upon the issues in the case.”   I d.   Put  another way, 

the “appropriate inquiry . .  .  is how big a pond is the request ing party allowed to fish 

in, and what  m ay the request ing party fish for.”   Whiteam ire Clinic, P.A., I nc. v. Quill 

Corp. ,  No. 12 C 5490, 2013 WL 5348377, at  * 6 (N.D. I ll.  Sept . 24, 2013) .  “Upon a 

showing by the request ing party that  the discovery is relevant , the burden is on the 

party resist ing discovery to explain why discovery should be lim ited.”   Cit iMortgage, 

I nc. v. Allied Mortg. Grp., I nc. ,  No. 4: 10-CV-1863-JAR, 2012 WL 1554908, at  * 2 (E.D. 

Mo. May 1, 2012) . 

“While m oving for provisional cert ificat ion of a collect ive class is a required step 

in lit igat ing [ FLSA]  act ions, provisional cert ificat ion is not  necessar ily a prerequisite 

for conduct ing lim ited discovery necessary for defining the proposed class.”   Morden 

v. T-Mobile USA, I nc. ,  No. C05-2112 RSM, 2006 WL 1727987, at  * 2 (W.D. Wash. June 

22, 2006) .  “ I n this ‘pre-cert ificat ion’ stage of discovery, discovery should be 

relevant  to the issues surrounding . .  .  collect ive act ion cert ificat ion under . .  .  the 

[ FLSA] .”   Helm ert  v.  But terball,  LLC,  No. 4: 08-CV-00342-JLH, 2008 WL 5272959, at  

* 2 (E.D. Ark. Dec. 15, 2008) .  “ [ T] he scope of relevant  discovery”  will encom pass 

“docum ents relevant  to conduct  that  occurred at  [ a]  locat ion”  at  issue.  Jenkins v. 

White Cast le Mgm t . Co. ,  No. 12 C 7273, 2013 WL 5663644, at  * 2 (N.D. I ll.  Oct . 17, 

2013) .  A plaint iff “ is not  barred from  seeking docum ents relevant  to the alleged 

conduct  at  [ one locat ion]  m erely because the issues were discussed by higher- level 

m anagem ent  or with respect  to m ult iple . .  .  locat ions.”   I d.   Thus, even before an 

FLSA collect ive act ion is condit ionally cert ified, a plaint iff is ent it led to “ records 

pertaining to other em ployees at  the [ locat ion at  issue] , such as work schedules, 
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personnel files, wage rates, and records of term inat ions,”  if relevant  to the claim .  I d.  

 At  the sam e t im e, however, courts will not  perm it  a party to “explore [ a]  m at ter 

[ that ]  does not  present ly appear germ ane on the theory that  it  m ight  conceivably 

becom e so.”   Prokosch v. Catalina Light ing, I nc. ,  193 F.R.D. 633, 635 (D. Minn. 

2000)  (quotat ion m arks and citat ions om it ted) .  Whether a m at ter “present ly 

appear[ s]  germ ane”  necessarily is determ ined by scrut inizing the precise request  at  

issue.  I d. ;  see Hofer ,  981 F.2d at  380.  Addit ionally, of course, a court  “ cannot  

com pel the product ion of docum ents that  do not  exist .”   Pennington v. I ntegrity 

Com m c’ns, I nc. ,  No. 1: 12-CV-5-SNLJ, 2014 WL 2136000, at  * 2 (E.D. Mo. May 22, 

2014) .  Finally, when a m ot ion to com pel is “granted in part  and denied in part ,”  a 

court  “m ay,”  but  is not  required to, “apport ion the reasonable expenses for the 

m ot ion.”   Fed. R. Civ. P. 37(a) (5) (C) . 

I I . Discussion 

“ [ T] o pursue [ an FLSA]  collect ive act ion,”  plaint iffs m ust  “ show that  there are 

other potent ial plaint iffs who are sim ilar ly situated to”  them .  Jenkins,  2013 WL 

5663644, at  * 3.  “Because [ defendant ]  denies that  it  had com m on policies giving r ise 

to”  their  claim s, they “will need discovery to m ake this showing.”   I d.   The nam ed 

plaint iffs allegedly were subject  to the sam e unlawful wage pract ices at  the sam e 

office, under the sam e policies and m anagem ent .  Therefore, plaint iffs have m ade a 

threshold showing of relevance with respect  to the t im e records, pay records, Visit  

Tim eliness Reports, and such requested com puter records as exist  for all hourly-paid 

hom e healthcare workers based in defendant ’s Lake Saint  Louis office.  See Hofer ,  

981 F.2d at  380;  Jenkins,  2013 WL 5663644, at  * 2–3.  Com m ensurate with plaint iffs’ 

request , defendant  will be com pelled to produce those records for five other random ly 
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selected hourly-paid hom e healthcare workers who were based in the Lake Saint  Louis 

office.   

I n cont rast , plaint iffs have not  m ade the requisite threshold showing of 

relevance with respect  to the personnel files and com puter records of hom e 

healthcare workers based in other offices.  See Prokosch,  193 F.R.D. at  635.  The 

requested docum ents are neither policy statem ents nor records of “higher- level 

m anagem ent ”  decisions that  m ight  be “ relevant  to conduct  that  occurred”  both at  the 

Lake Saint  Louis office and at  other locat ions.  Jenkins,  2013 WL 5663644, at  * 2.  

Those em ployees’ records do not  conceivably bear on the policies or m anagem ent  

pract ices at  the Lake Saint  Louis office, and are thus irrelevant  to the claim s of the 

nam ed plaint iffs.  

Therefore, to obtain those docum ents, plaint iffs m ust  m ake a threshold 

showing that  the records are relevant  to som e other present ly germ ane purpose.  

See Prokosch,  193 F.R.D. at  635.  Plaint iffs cannot  rely on conjecture alone for that  

showing.  See Hofer ,  981 F.2d at  380.  To just ify em barking on m ult i-office 

discovery of personnel files and em ployee com puter records, plaint iffs m ust  adduce 

inform at ion at  least  plausibly suggest ing workers at  other offices were subject  to 

sim ilar policies or pract ices as those allegedly in effect  at  the Lake Saint  Louis office. 

No hom e healthcare worker from  any other office has opted into the putat ive 

FLSA collect ive act ion.  Plaint iffs do not  contend that  the absence of other opt - in 

plaint iffs is the result  of defendant ’s refusal to furnish the nam es and addresses of 

potent ially sim ilar ly situated individuals.  See Hoffm ann-La Roche I nc. v. Sperling,  

493 U.S. 165, 170–71 (1989) .  The fact  that  no worker from  another office has opted 

in belies plaint iffs’ supposit ion that  a sim ilar policy or pract ice was in effect  at  other 
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offices.  Under these circum stances, there is no just ificat ion for m ult i-office 

discovery. 

Further, plaint iffs do not  suggest  defendant  has denied them  policy docum ents 

or records of m ult i-office m anagem ent  pract ices.  Cf.  Jenkins,  2013 WL 5663644, at  

* 2.  But  they did not  int roduce evidence of any such policies or pract ices here.  I t  is 

thus pure speculat ion that  individuals at  any other office worked under sim ilar 

condit ions to those of the nam ed plaint iffs.   The failure to int roduce such inform at ion 

or explain its absence m eans plaint iffs have not  m et  Rule 26(b) (1) ’s threshold 

showing that  the alleged unlawful policy or pract ice extends beyond the Lake Saint  

Louis office.  Therefore, plaint iffs have not  just ified their  requests for discovery of 

personnel files and em ployee com puter records from  other offices.  See Hofer ,  981 

F.2d at  380;  Whiteam ire Clinic,  2013 WL 5348377, at  * 6.  The request  to com pel 

product ion of such records will be denied. 

Addit ionally, the Court  will not  award at torneys’ and costs in this instance 

because the bulk of plaint iffs’ requests were properly objected to as irrelevant  to the 

present  issues.  Finally, defendant ’s m ot ion for a hearing will be denied as m oot . 

*  *  *  *  *  

 Accordingly, 

 I T I S HEREBY ORDERED  that  plaint iffs’ m ot ion to com pel [ Doc. # 22]  is 

granted in part  as follows:  

No later than July 6 , 2 0 1 6 ,  defendant  shall produce the t im e records, 
pay records, Visit  Tim eliness Reports, and the com puter records 
requested in requests for product ion 51, 52, and 53 that  exist  for five 
random ly selected hom e healthcare workers from  defendant ’s Lake 
Saint  Louis, Missouri office.  The nam ed plaint iffs shall not  be included 
in that  random  sam ple.  Defendant  shall produce all such records and 
reports created, edited, or otherwise accessed by those exem plar hom e 



 
 8 

healthcare workers from  Novem ber 9, 2013, through Novem ber 9, 2015.  
Accom panying that  product ion, defendant  shall cert ify by sworn affidavit  
that  it  has m ade a diligent  search for all such computer records st ill in 
existence. 

 I T I S FURTHER ORDERED that  the m ot ion to com pel is denied in a ll other  

respects. 

I T I S FURTHER ORDERED that  defendant ’s m ot ion for a hearing [ Doc. # 35]  

is m oot .  

 
       __________________________ 
       CAROL E. JACKSON 

 UNI TED STATES DI STRI CT JUDGE 
 
Dated this 24th day of June, 2016. 

 
 


