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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

REBECCA GREENHALGH, )
Plaintiff, ;
V. )) No. 4:15 CV 1802 DDN
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))
MEMORANDUM

This action is before the court for jodl review of the final decision of the
defendant Commissioner of Social Securityydeg the applicatiorof plaintiff Rebecca
Greenhalgh for supplemental security incoi@8Ij benefits under Title XVI of the Social
Security Act, 42 U.S.C. 88 1381385. The parties haveomsented to the exercise of
plenary authority by the undersigned Unit8thtes Magistrate Judge pursuant to 28
U.S.C. 8§ 636(c). For the reasons set ftuttow, the decision of the Administrative Law
Judge (ALJ) is reversed and remanded.

|. BACKGROUND
Plaintiff was born in 1984 and was 28 yeaxs @t the time of her first hearing. (Tr.

38, 303). She protectivelyldd her application on May 3@011, ultimately alleging a
May 30, 2011 onset date of disability due to “polycythemia vera, degenerative disk
disease in back and neck, narrowing ofnap canal, diabetes, depression, anxiety
disorder, panic attacks, COPD, sleep apriaad] methylenetetrahydrofolate reductase
(blood disorder).” (Tr. 331, 3. Her application was desd in August 2011, and she
requested a hearing beforeAln]. (Tr. 73, 81-82). The fithearing was held in October
2012. (Tr. 38-63).
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In November 2012, following this heag, the ALJ issued a decision, concluding
that plaintiff was not disabled under thet. (Tr. 140-54). The Appeals Council
reviewed this decision and remanded it for fglto adequately evaluate certain medical
opinions and account for certain impairmerasd to allow the ALXo consider newly
submitted evidence. (Ti60-63). After two adtlonal hearings, held in August 2013 and
February 2014, the ALJ issued a second daeisn April 24, 2014, again concluding that
plaintiff was not disabled under the Act.r(8-29, 64, 101). The Appeals Council denied
plaintiff's second request faeview. (Tr. 1-7). Thus, th&pril 2014 decision of the ALJ

stands as the final decision of the Commissioner.

|l. MEDICAL AND OTHER HISTORY?
On July 7, 2010, platiif saw Dr. Thomas SpencePsy.D., for a psychological

evaluation. (Tr. 1131-35). Shepated that she was depresseadst of the time, isolated
from friends and family, snapped at thaa®und her, thought abbsguicide, and had
panic attacks. (Tr. 1132). Dr. Spencer dadbter affect was blandhut noted no obvious
grooming or hygiene impairmentphysical distress, obaormal motor behavior. (Tr.
1133). He opined that her insight, judgmeand flow of though were intact. He
diagnosed her with major depressive disorganic disorder, and borderline personality
traits, assigning her a GAF seanof 60-65. (Tr. 1135).

On January 14, 2011, plaih established care with Dr. Tawnyia Jerome, M.D., at
Capital Region Medical Cliniand reported no anxiebr irritability. (Tr. 500-503). She
was observed to have appropeianood and affect, normalegch, and good eye contact,
and she was cooperativand interacted apgoriately. (Tr. 503).At a January 24, 2011
appointment, Dr. Jerome made the same obseng and plaintiff again reported that she

was not experiencing anxiety woritability. (Tr. 494-98).

! The sole basis of this apgl is the ALJ's evaluation gflaintiffs mental condition.
Because plaintiff does not chailge the ALJ's evaluation of hehysical impairments, the

court will limit its discussion to #nissues raised by plaintiff.
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On February 14 and 22011, plaintiff reported angty and depression, among
other physical ailments, to Indumathi Bask®l.D., of Jefferson City Medical Group.
(Tr. 537-539). She was referred to a psychiatasther anxiety. (Tr. 538). On April 4,
2011, plaintiff went to Pathways CommuniBehavioral Health for a psychological
examination. (Tr. 735). She reported a Idngfory of depressioranxiety, personality
disorder, and paranoia, and thia¢ symptoms were worseningd. She reported limited
social interaction because of her patfarend not wanting tteave her houseld. Wayne
Brown, M.S., provisionally diagnosed plaintfiith schizoaffective disorder, bipolar type,
and assessed a GAF score of 48.

On May 23, 2011, plaintiff returned fathways and reported her issues were not
so much with isolation, but me with irritability when interacting witlother people. (Tr.
737). She agreed to receive counselingMondays, because adondays she played
darts with her husband after he got outnairk. She was next seen on July 29, 2011,
when she reported she was depressed andleiteecause she might have leukemia. (Tr.
779). She reported she wanted to Ip@aple when her hormones got higd. However,
as of August 25, 2011, plaintiff was diseped from the Pathwaysrogram because she
did not meet with her caseworken a consistent basis, aslde did not consistently take
her medications. (Tr. 777-78).

On July 21, 2011, plairifimet with Krishna Mettu, M.D) for problems related to
her sleep apnea. (Tr. 868)72Dr. Mettu observed that pidiff was alert, cooperative,
able to follow multi-ste@wommands, able to give detailsdst medical history, and able
to recall remote events. (Tr7@). Dr. Mettu noted that plaintiff had normal attention and
concentration, that her mood and affect se@rappropriate, and that her judgment and
insight were intactld.

On July 18, 2011, Paula &sser, Ph.D., reviewed pléifis file and completed a
Mental RFC assessment for a state disabilitgmi@nation service (DDS) evaluation. (Tr.
759-73). Dr. Kresser noted that the reportssVerity of plaintiff's limitations was

inconsistent with her behaviocactivities, and observationgTr. 769). She further noted
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that plaintiffs complaints and her visiteo professionals were inconsistentld.
Notwithstanding these inconsistencies, Dresger opined that thdef substantiated the
presence of major depressihsorder, panic disorder, borderline personality disorder, and
avoidant personality disorder(Tr. 762- 64). She opinedahthese impairments caused
moderate limitations in plaiifif's activities of daily living am ability to maintain social
functioning, concentration, persistence, or pace. (Tr. 767).

Specifically, in her Mental RFC assessmeDr. Kresser opined that plaintiff had
moderate limitations in her ability tonderstand, remember, and carry out detailed
instructions; maintain attention and concatitm for extended p®ds; perform activities
within a schedule, maintain regular atiance, and be punctual within customary
tolerances; complete a nammworkweek without inteuptions from psychologically-
based symptoms; set realistic goals or makens independently of others; respond
appropriately to changes inettwork setting; and interact appropriately with the general
public. Id. Dr. Kresser opined that plaintiff wasot significantly limited in all other
areas. (Tr. 771-73). She combba that plaintiff retained the ability to engage in simple
one or two-step tasks under ordinary sup@misas long as her duties were routine and
did not involve adaptain to change. (Tr. 73 She opined that plaintiff would perform
best in a setting with minimal or superficial contact with otldkre to her personality
traits. 1d.

On October 17, 2011, plaintiff visitediaensed psychologist, Paul Rexroat, Ph.D.,
for a psychological consultagv examination. (Tr. 1137-40). Plaintiff reported
concentration deficits, hearing the voice of lead mother, mood $wgs around crowds,
and occasional suicidal ideatiorid. Dr. Rexroat observed ahtiff's noticeable body
odor and flat affect, but noted that she ekbib good social skills in his office and that
she said she usually gets along with pedjshe has to be around thetma. He observed
that plaintiff was not suspicious, anxiotsnse, or weepy dung the examinationld. Dr.
Rexroat noted that plaintiff was able to ureland and remember simple instructions and

sustain concentration, persistenand pace withmiple tasks, though she was functioning
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below the average range of illigence. (Tr. 1139-40 He diagnosed aintiff with major
depressive disorder and panic disorder vaigjoraphobia. (Tr. 1140). He assessed her
GAF at 61.1d.

Plaintiff met with Dr. SyedHuq of the Rolla Mercy Clic on August 10, 2012, for
physical complaints. (Tr. 1088-93). Dr. ¢dmoted that plaintiff had normal mood and
affect and that she appeared to posgess judgment and insight. (Tr. 1092).

On May 15, 2013, plaintiff visited thilercy Clinic again and was observed by
Korshie Dumor, M.D., to have nmonfusion or decreased contation. (Tr. 1322). Her
behavior was normal, and shad a normal mood and affedd.

Between May and December 2013, pifirsaw Narismha Muddasani, M.D., of
the Sullivan Specialty Clinic, for her anxiety and feaswirms. (Tr. 128492). In May,

Dr. Muddasani diagnosed plaintiff with bipoldisorder and depression. (Tr. 1293). She
noted that plaintiff was seelg multiple pain medications. (Tr. 1292-93). Plaintiff
returned to Dr. Mudaisani in June, August, Septemlaargd December. In September, Dr.
Muddasani noted plaintiff was doing a little bett¢fr. 1284-91). The next day, plaintiff
met with Youssef Assioun, M.D., of tfeCRMC Medical Group, and reported, among
other things, anxiety, and dession. (Tr. 1356). Dr. Assinwbserved that plaintiff had
an appropriate affect and ansegrquestions appropriatelyld. In December 2013,
plaintiff returned to Dr. Muddsani, who observed that plaintiff had intact insight and

judgment, though she was depressg@it. 1324-26).

ALJ Hearings

On October 4, 2012, plaintiff appearadd testified to the following at a hearing
before an ALJ. (Tr. 38-63). She has had a alentpairment “since at least 10, 11 years
old,” but she has not been amedication and has only had spagic treatment. (Tr. 53).
At her second ALJ hearing a year and df later, on February24, 2014, plaintiff
appeared and testified to thdléaving. (Tr. 69-101). Plaitiff's mental health was “not



good” and had “gotten worse.” (Tr. 85). eStvas seeing a psychiatrist, Dr. Metacfie,
and had been seeing him for beem six and twelve monthdd. She was not receiving
any type of therapy or courlsg, but her psychiatrist hagrescribed and was managing
her medication. (Tr. 89). Haemedication had improved herteractions with people —
that is, where she was no largblowing up at people” — but otherwise it was not helping
her as much as she would like it to. (Tr. 87).

Her depression had worsened since ths leearing, to the point where she
wouldn’t leave the house for an errand like g¥ing, but would onlygo out for something
like a doctor’s appointmentld. This is because she doesn’'t want to be around people,
gets stressed out, and doesn't like to drivewdrere. (Tr. 86). Shstays in bed most of
the day three to four times a weeld. Even while on medicain, she still experiences
mood swings (“I'll go from happy to extresty sad within secorwd), irritability, and
avoidant behaviors. (Tr. 88). She calls igmmembers to do heshopping for her so she
can avoid dealing with the peo@eéthe grocery store, who maker irritated and anxious.
(Tr. 88-89). When plaintiff haanxiety, she wants to be leftone, and she gets short of
breath, shaky, and irritable. (Tr. 89). Storam&l tractor trailers also make plaintiff feel
anxious. (Tr. 90).

Plaintiff only occasionally cles the house and does not codd. She does her
laundry only if she i®ut of clothes.ld. She spends the majority bér time either laying
down or sitting in a chair with her feet propped Ugh. Her past work experience includes
cafeteria attendant, sandwich maker, laundryeigldnd cashier. (Tr. 91-96).

At the hearing, Robin Cook, a vocatibrexpert (VE), was asked to assume a
hypothetical individual withthe same age, educatiomdavocational background as
plaintiff. (Tr. 91-97). The individual waRinctionally limited to light exertional work
and should avoid ropes, laddessaffolding, and hazardous hietg. (Tr. 96). She should

also avoid constant exposureftimes, odors, dusts and gassks. The individual could

2 The name “Metacinie” in the hearing transceppears to be a pheiic transcription of
the name “Muddasani.” (Tr. 85, 1325).
-6 -



frequently do pushing and pulgrwith her upper extremities but was limited to unskilled
work. Id. The VE testified that plaintiff could penfim her past relevant work as a cashier
and could also perform other work thaistx in the nationatconomy, including office
helper, tanning salon attendaand recreational aided.

Plaintiff's attorney askethe VE to assuma second hypothetical with the same
characteristics as the first but with additi limitations. The indidual would be limited
to occasional contact with cowkers and supervisors, neaimwork type activities, and no
contact with the general public. (Tr. 97). THE testified that such an individual could
still work as aroffice helper.Id. Under a third hypothetical, @htiff's counsel asked the
VE to assume the ALJ’s basic hypotheticalhwthe added limitation of no contact with
the general public and only osanal contact with coworkers and supervisors. (Tr. 100).
The individual would béurther limited in having toleernate between sitting and standing
every 30 minutes and would netxlhave the option to use a cane as an assistive device
whenever standing or walking.ld. The VE testified thatthis hypothetical would

eliminate any jobs ithe competitive marketld.

[11. DECISION OF THE ALJ
On April 24, 2014, the ALsued a decision finding thalaintiff was not disabled
under the Act. (Tr. 11-29). At Step Oneg tALJ found that plaintiff had not engaged in
substantial gainful activity siecher May 30, 2011 alleged onsktte and application date.
(Tr. 14). At Step Tw, the ALJ found thaplaintiff had the severe impairments of

asthma/chronic obstructive pulmonary diseasegrvical and lumbar spinal impairment;
diabetes and related polyneuropathy; right carpal tunnel syndrome requiring release
surgery; obesity; seizure disorder; sleepegprand schizoid disorder, bipolar tyde. At

Step Three, the ALJ found ahtiff did not have an impairment or combination of
impairments that met or medically equalad impairment listed in 20 CFR Part 404,
Subpart P, Appendix 1l.d.



At Step Four, the ALJ found that gohtiff had the RFC to lift 20 pounds
occasionally and 10 pounds freqtlgnwalk or stand six hoursut of an eight-hour work
day, sit six hours out of an eight-hour watay, and frequently push and pull using her
arms. She must avoid climbing ropes, laddand scaffolds and must avoid constant
exposure to fumes, odors, dust, gases, antidhards of heights. Finally, she is able to
understand, remember, and caot at least simple instruotais and non-detailed tasks.
(Tr. 16).

Based on this RFC and the VE's testimothe ALJ concluded at Step Five that
plaintiff was able to perform her past relevamrk, as well as jobs in significant numbers
in the national economy. (TR7-29). Therefore, the ALfbund that plaintiff was not
disabled within the meaning of the Add.

The ALJ noted that a GAF e of 60 to 70, which pintiff was assigned in at
least two opinions, indicates mild symptomssome difficulty in social or occupational
functioning, which the ALJ found to be consigtevith the RFC adopted in the decision.
(Tr. 25) The ALJ held that this scerexceeds the symptom sevetltat plaintiff testified
she experiences.ld. The ALJ noted that Dr. Kresser's opinion found moderate
limitations to plaintiff's activties of daily living, socialfunctioning, concentration,
persistence, and pace. (Tr.)2@ut the ALJ only gave limetd weight to Dr. Kresser’'s
opinion, “because it is followeldy two and a half years of additional records of mental
health treatment that is not entirely consistent with the opinion by Dr. Kresser.” (Tr. 26).
The ALJ noted that wile some opinions assessed ptdf with a GAF below 60, the
record did not indicate she suffered significamgntal health symptos. (Tr. 25). She
went out to play darts with her husbandd diot receive consistent counseling for her
mental impairments, did not consistently takedications to alleviate the alleged mental
health symptoms, often reported a lack okiaty or irritability, and was observed to
interact appropriately with multiple individuals. (Tr. 25-26)he ALJ noted multiple
instances in the recordhere plaintiff was able to low instructions and had normal
mood and affectld.



Because of plaintiff's sporadic treatmengn-compliance, and inconsistencies, the
ALJ found that “the claimant herself doe®t find her impairments as severe and
disabling as to require continuing the treatmeamd medication prescribed for her.” (Tr.
27). The ALJ foundhat there was a disparity betweplaintiff's allegations and the
objective results in her medicaecords. Ultimately, theALJ found that plaintiff's
statements and testimony concerning the ingnsersistence, and limiting effects of her
mental impairments were gnbf a limited credibility andvere only supported to the

extent expressed in the decision’s RFC.

V. GENERAL LEGAL PRINCIPLES

The court’s role on judicial review dfie Commissioner’s decision is to determine
whether the Commissioner’s findings comply wiitle relevant legal requirements and are
supported by substantial evidennehe record as a whold2ate-Firesv. Astrue, 564 F.3d
935, 942 (8th Cir. 209). “Substantial eviehce is less than a preponderance, but is
enough that a reasonable mind would findadiequate to support the Commissioner’s
conclusion.” Id. In determining whethethe evidence is subst#ad, the court considers
evidence that both supports and dets from the Commissioner's decisidil. As long
as substantial evidence suppgditie decision, the court magt reverse it merely because
substantial evidence efssin the recordhat would support a cairy outcome or because
the court would have decideghe case differentlySee Krogmeier v. Barnhart, 294 F.3d
1019, 1022 (8tiCir. 2002).

To be entitled to SSI bentes, a claimant must prove shs unable to perform any
substantial gainful activity du® a medically determinablénpsical or mental impairment
that would either result in déabr which has lasted or could egpected to last for at least
twelve continuous months. 42 U.S.C. 8§ 1382c(a)(3)Paje-Fires, 564 F.3d at 942. A

five-step regulatory framework issed to determine whether endividual is disabled. 20



C.F.R. §416.920(a)(4)see also Bowen v. Yuckert, 482 U.S. 137, 140-42 (1987)
(describing five-step proces®ate-Fires, 564 F.3d at 942 (same).

Steps One through Three require the clainta prove: (1) she is not currently
engaged in substantial gainfattivity; (2) she suffers from severe impairment; and (3)
her condition meets or equals a listed impamne20 C.F.R. 8§ 41620(a)(4)()-(iii). If
the claimant does not suffefrom a listed impairment or its equivalent, the
Commissioner's analysis proceeds to StepsrFand Five. Steg~our requires the
Commissioner to consider whether the claimatdins the RFC to perform past relevant
work (PRW). Id. § 416.920(a)(4)(iv). The claimabears the burdeaf demonstrating
she is no longer able toeturn to her PRW. Pate-Fires, 564 F.3d at 942. If the
Commissioner determines the claimant cannairneto PRW, the knden shifts to the
Commissioner at Step Five to show the claitn@tains the RFC tperform other work
that exists in significant numbkse in the national economy. Id.; 20 C.F.R. §
416.920(a)(4)(v).

V. DISCUSSION

Plaintiff argues the ALJ erred in faily to base plaintiffs mental RFC on
substantial evidence. Specifically, she argues thatettALJ failed to include sufficient
limitations in concentration, persistence,parce in formulating the RFC. She contends
that the ALJ failed to provide sufficient reas for giving little weight to Dr. Kresser’'s
opinion, arguing that the fact that an opinisrfoutdated” would mvalidate all preceding
opinions upon which the ALJ relied. She atequests remand in order to more fully and
fairly develop the record.

The court agrees that the final decisionas supported by substantial evidence.

3Although plaintiff applied for disability based uporboth mental and physical
impairments, her appeal focssexclusively on mental impanents. Therefore, plaintiff
does not contest the ALJ's determinatiotmat her physical impairments were not
disabling or that her claimsere not entirely credible.
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Limitationsin Concentration, Persistence, or Pacein the RFC

Plaintiff first argues that the decisi@nRFC is unsupported because it does not
adequately address her mental impairment:amtaining concentration, persistence, or
pace. The court disagrees. Plaintiffiee on Dr. Kresser'sopinion and her own
testimony to make this argument.

The ALJ must generally resolve conflicisnong the opinions of various treating
and examining physiciansRenstrom v. Astrue, 680 F.3d 1057, 106&8th Cir. 2012); 20
C.F.R. 8 416.927(d)(2)In this case, the ALJ resolveckthonflicting evidene to find that
plaintiff is able to understand, rememband carry out simple instructions and non-
detailed tasks, limiting her RFC aecdmgly. (Tr. 16). This dermination is supported by
substantial evidence.

After reviewing plaintiff's medical recorth July 2011, Dr. Kesser believed that
plaintiff has moderate difficulties in maintainiegncentration, persistence, or pace. (Tr.
767). In addition to Dr. Kresser’s opinion, piaff stated in her June 2011 function report
that she has poor concentration and memory stiaican only pay attention for five to ten
minutes at a time, and that normally things htavbe repeated five to ten times before she
can understand then{Tr. 370-80).

However, in October 2011, DRexroat opined that plaifitiwvas able to understand
and remember simple instructions and sustaimcentration, persistence, and pace with
simple tasks. (Tr. 1139-30 In addition to Dr. Rexrda& opinion, several treating
practitioners observed a less severe symptomologyttizralleged by plaintiff. In July
2010, Dr. Spencer obsed/¢hat plaintiff's flow of thoughwas intact and relevant. (Tr.
1133). In January 2011, plairitivas able to give Dr. Jerontetails of her past medical
history for over twenty minutes. (Tr. 500-03)r. Jerome did not notny deficiencies in
plaintiff's ability to relate thisinformation. (Tr. 503). Onhe contrary, she noted that
plaintiff interacted appropriatelyhroughout the appadiment. (Tr. 503).In July 2011, Dr.
Mettu observed that plaintiffould follow multi-step instruens and had namal attention

and concentration. (Tr. 870). Plaintiff wable to give Dr. Mettu details of her past
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medical history and she was albterecall remote eventdd. In May 2013, Dr. Dumor
observed plaintiff to have noonfusion or decreased concentration. (Tr. 1322). In
September 2013, Dr. Muddasani noted thaingifaihad an intact thought process and Dr.
Assioun observed that plaintiff answered dioes appropriately. (Tr. 1284-91, 1356).
The ALJ also personally observed plaintifiring her hearing and found that she “was
able to follow the proceedings . . . without observable coratgorty persistence, and pace
deficits.” (Tr. 15). The moreansistent an opinion is with tliecord as a whole, the more
weight is given to that opinionSee 20 C.F.R. 8 404.1527(c)(4).

Additionally, the more severe limitationsrged by plaintiffare not themselves
supported by substantial evidence. Plaiméffes on Dr. Paula Kressg opinion, but Dr.
Kresser did not examine or treat plaintiff,esbnly reviewed plaiiff's medical record.
“The opinions of non-treaig practitioners who have evalted the plaintiff without
examination,” relying on the cerds of the treating sourcés form an omion of the
plaintiff's RFC, “do not constitie substantial evidence.Shontos v. Barnhart, 328 F.3d
418, 427 (8th Cir. 2003). EhALJ only gave Dr. Kresser@pinion limited weight. (Tr.
26). This was not becausewitas outdated, as plaintifuggests, but because it was
followed by two and a half years of additibmacords that were inconsistent with Dr.
Kresser’s opinion.ld.

Furthermore, while a plairftis subjective complaints canhbe disregarded solely
because they are not fully supported blgjective medical eviehce, they may be
discounted if there are inconsistezxcin the record as a wholduckner v. Astrue, 646
F.3d 549, 558 (8th Cir. 2011)The ALJ pointed to several ga in plaintiff's treatment
and medication with no reped limitations to her actites of daily living as a
consequence. (Tr. 14-15). An ALJ may pdp consider a pattern of conservative
medical treatment in evaluagjra claimant’s credibility. See Gowell v. Apfel, 242, F.3d
793, 796 (8th Cir. 2001). &htiff alleges that she has suffered from her mental
impairments since childhood. (Tr. 53, 85). t'p&aintiff testified that she was not on any

medication or receiving any tri@aent for these ailments fmo at least 2009 until 2011.
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(Tr. 76). She was able complete high school in 20G&hd performed several jobs prior
to filing for benefits. (Tr. 15). Her pastork experience includes cafeteria attendant,
sandwich maker, laundry folder, and cashier. (@*-96). An ALJ can properly consider
that a plaintiff successfully performed emypmnent with her currdncognitive abilities.
Robertsv. Apfel, 222 F.3d 466,89 (8th Cir. 2000).

The ALJ emphasized that plaintiff has haaly sporadic treatment for her mental
impairments, her medications are prescribga primary care physician and not a mental
health practitioner, she has not maintainedeeiffharmaceutical or therapeutic treatment,
and she has often been noncompliant anduthftrl with her physicians. (Tr. 27, 89).
Upon consideration of the gerd as a whole, the ALJodind that plaintiff's mental
iImpairments could reasonably be expectedaose some of her alleged symptoms, but
that plaintiff's statements drtestimony concerning the im&ty, persistence, and limiting
effects of those symptoms weoaly of a limited credibility. Id. The ALJ found that
plaintiff's statements were onlgupported to the extent expsed in the RFC, that is, that
plaintiff had the RFC to “understand, rememiagrg carry out at least simple instructions
and non-detailed tasks.” (Tr. 16). This fingliis supported by substantial evidence in the

record as a whole.

Limitationsin Concentration, Persistence, or Pacein the VE Testimony

However, while the ALJ’'s mental RFC asitstd in the decision is supported by
substantial evidence, the ALJ failed to umb¢ any specific limitations related to
concentration, persistence, or pace itaoting expert testimony from the VE. The ALJ
only specified that plaintiff's work must beaufiskilled.” (Tr. 96). In light of plaintiff's
RFC and controlling case law, this was error.

During the hearing, the ALJ asked the MiBether plaintiff could perform any of
her past work when she is functionally iied to light exertionlawork; should avoid
ropes, ladders, scaffoldinggnd hazardous heightshould avoid constant exposure to

fumes, odors, dusts, and gassean frequently do pushirend pulling with her upper
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extremities; and is limited to ukiled work. (Tr. 9§. The ALJ also dsd if there were
any other jobs that a hypothetical indival with the same education, vocation
background, and RFC as the claimant couldooen that exist in significant numbers on
the regional and national leveld. The VE testified that of plaintiff's past employment,
she could still work as a cashiwith these described limitans, and there were a number
of other jobs available in the regionahd national markets for someone with those
described limitations(Tr. 96-97).

“A hypothetical question must preciselysdebe a claimant's impairments so that
the vocational expert may accurately assessther jobs exist for the claimantRewton
v. Chater, 92 F.3d 688, 694-9@th Cir. 1996) (citingSmith v. Shalala, 31 F.3d 715, 717
(8th Cir. 1994)). InNewton, the plaintiff suffered from defiencies of concentration,
persistence, or pace, but tA&J failed to include these defencies in the hypothetical
posed to the VENewton, 92 F.3d at 695. The Eighthr€uit found that the hypothetical,
which indicated the hypotheticaddividual could perform “siiple jobs,” failed to include
the deficiencies of concentration, persistermcegyace, and therefore, the matter had to be
remanded.ld.

While an ALJ need only inate in hypothetical questis those impairments and
limitations the ALJ finds substéially supported by the recoas a whole, the ALJ limited
plaintiff's RFC to the ability to understandemember, and carry out at least simple
instructions and on-detailed tasksSee Lacroix v. Barnhart, 465 F.3d 881, 889 (8th Cir.
2006). Similar td\Newton, however, the ALJ’s questions in this case only limited plaintiff
to “unskilled” work. (Tr. 96). The ALJ failed to address anyramentration, persistence, or
pace limitations in théypothetical posed to the VEBecause the VE's testimony was
based upon a deficient hypothetical, it cancanstitute substantial evidence to support
the Commissioner's decision that plaintiff abyderform past relevant work and other
work. See Newton, 92 F.3d at 695. The ALJ reliexkclusively on this VE testimony in
the conclusion that plaintiff could perform past or other work; so, this error was not
harmless.Cf. Renfrow v. Astrue, 496 F.3d 918, 92@th Cir. 2007).

-14 -



Development of the Record

Plaintiff argues that theopinions upon with the ALJ relied in formulating
plaintiff's mental RFC — primdy Dr. Spencer’s and Dr. Rexroat’s — are outdated, and the
Commissioner has a duty to develop the resoitt updated opinions.This is not the
Commissioner’s burden. The ALJ is requireatder further medical examination only if
the medical records presentdd not provide suf@ient medical evidence to determine
whether the claimant is disked. 20 C.F.R. § 404.151%e also Conley v. Bowen, 781
F.2d 143, 146 (8th Cir. 1986)The ALJ’'s formulation ofplaintiffs RFC was based on
sufficient medical evidence; thhecord merely requires furthevidence from the VE. In
that respect, the ALJ has a duty to furtlievelop the record in the manner outlined

below.

VI. CONCLUSION

For the reasons set forth above, thmirt concludes the Commissioner’s final

decision that plaintiff was not disabled nst supported by substantial evidence on the
record as a whole. Accordingly, the dearsiof the Commissioner of Social Security is
reversed and remanded. The action is reted to the Commissioner with directions for
the ALJ to include specd limitations related to concentran, persistence, or pace in the
hypothetical question posed to the VE. Appropriate Judgment Order is issued

herewith.

S/ Da D. Noce
UNITED STATESMAGISTRATE JUDGE

Signed on December 21, 2016.
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