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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

MICHAEL W. GERARD, )
Raintiff, ))
V. )) Case No. 4:16 CV 13 ACL
NANCY A. BERRYHILL,! ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

Plaintiff Michael W. Gerard bringthis action pursuant to 42 U.S.§405(qg), seeking
judicial review of the Social Security Adminigtion Commissioner’s deniaf his application for
Supplemental Security Income (“SSI”) undetld XVI of the Social Security Act.

An Administrative Law Judge ALJ") found that, despite Gerdsisevere impairments, he
was not disabled as he had the residual fundtagzacity (“RFC”) to perform jobs that exist in
significant numbers in the national economy.

This matter is pending before the understybmited States Magirate Judge, with
consent of the parties, pursuant to 28 U.8.636(c). A summary of the entire record is
presented in the parties’ briefs and igsaated here only to the extent necessary.

For the following reasons, the decision of the Commissioner will be affirmed.

!Nancy A. Berryhill is now the Acting Commissioner®écial Security. Pursuant to Rule 25(d)
of the Federal Rules of Civil Procedure,ngg A. Berryhill is substituted for Acting
Commissioner Carolyn W. Colvin as the defendant in this suit.
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I. Procedural History

Gerard protectively filed his applicatidor SSI on October 15, 2012. (Tr. 236.) He
alleged that he became disabled on October 16,2602, to problems with his right knee, right
elbow, shoulder, back, and feet; chronic gout; rgeld prostate; and high blood pressure. (Tr.
236, 257.) Gerard’s claims were denied inlgial (Tr. 142.) Following an administrative
hearing, Gerard’s claims were denied in &tem opinion by an ALJ, dated September 26, 2014.
(Tr. 14-22.) Gerard then filed a request foriegv of the ALJ’s decision with the Appeals
Council of the Social Security Administrati¢g8SA), which was denied on December 2, 2015.
(Tr.6,1-4.) Thus, the decision of the ALJrsta as the final decision of the Commission&ee
20 C.F.R§§ 404.981, 416.1481.

In the instant action, Gerarddt claims that the ALJ “faitkto properly evaluate opinion
evidence.” (Doc. 18 at 3.) Gerard next argines the ALJ “failed to obtain evidence from a
vocational expert.” Id. at 11.

[I. TheALJ'sDetermination

The ALJ first stated that Gadhhad not engaged in subsfahgainful activity since his
alleged onset date of October 15, 2012. (Tr. 16.)

The ALJ concluded that Gerard had the follogvsevere impairments: degenerative disc

disease of the cervical spine; degenerative dsgagdee of the lumbar spine; gout; arthritic changes

Although Gerard alleged a disability onset dzt©ctober 16, 2002, the ALJ considered whether
Gerard was disabled beginning on his applicatiae of October 15, 2012 (Tr. 16), because SSl is
not payable prior to the application dat&ee20 C.F.R§ 416.335 (“When you file an application
in the month that you meet all the other requiata for eligibility, the earliest month for which
we can pay you benefits is the month following thonth you filed the application.”)

Page2 of 22



to both feet; and right elloheterotopic ossificatioh.Id. The ALJ found tat Gerard did not
have an impairment or combination of impaénts that meets or equals in severity the
requirements of any impairment listed in 20 @ FPart 404, Subpart P, Appendix 1. (Tr. 17.)
As to Gerard’'s RFC, the ALJ stated:
After careful consideration of ¢hentire record, the undersigned
finds that the claimant has thesidual functional capacity to

perform the full range of lightvork as defined in 20 CFR
416.967(b).

The ALJ found that Gerard'’s allegationgaeding his limitations were not entirely
credible. (Tr. 18.) In determining Gerard’s®Rhe ALJ indicated thdte was assigning “little
weight” to the opinion of treatg physician Ana Danielyan, M.D. (Tr. 20.) The ALJ assigned
“some weight” to the opinion of state agemagdical consultant Kenneth R. Smith, M.Dd.

The ALJ further found that Geratds no past relevant workdd. The ALJ applied the
Medical-Vocational Guidelines to find that thererevgbs that exist in significant numbers in the
national economy that Gerard gaerform. (Tr. 21.) The ALJ therefore concluded that Gerard
has not been under a disability, as definedeSbcial Security Act, since October 15, 2012, the
date the application was filed.

The ALJ’s final decision reads as follows:

Based on the application fougplemental security income
protectively filed on October 15, 201the claimant is not disabled

under section 1614(a)(3)(A) tie Social Security Act.

(Tr. 22.)

*The presence of bone in soft tissugere bone typically does not exisStedman’s Medical
Dictionary, 632 (28th Ed. 2006).
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[11. Applicable Law

II1.A. Standard of Review

The decision of the Commissioner mustlifig@med if it is supported by substantial
evidence on the record as a whole. 42 U.S.C. § 408(chardson v. Peraleg02 U.S. 389, 401
(1971);Estes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002). Substantial evidence is less than a
preponderance of the evidence, but enougheath@asonable person would find it adequate to
support the conclusionJohnson v. ApfeR40 F.3d 1145, 1147 (8th Cir. 2001). This “substantial
evidence test,” however, is “more than a mearsh of the record feevidence supporting the
Commissioner’s findings.” Coleman v. Astrye498 F.3d 767, 770 (8th Cir. 2007) (internal
guotation marks and citation omitted). “Substdmiadence on the record as a whole . . .
requires a more scrutinizing analysisld. (internal quotation marks and citations omitted).

To determine whether the Commissioner’sisien is supported by substantial evidence
on the record as a whole, the eCourt must ret@entire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The plaintiff's vacational factors.
3. The medical evidence from trggf and consulting physicians.
4. The plaintiff's subjective complas relating to exertional and

non-exertional activities and impairments.

5. Any corroboration by third paes of the plaintiff's
impairments.

6. The testimony of vocationakgerts when required which is

based upon a proper hypothetica¢sion which sets forth the
claimant’simpairment.
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Stewart v. Secretary éfealth & Human Servs957 F.2d 581, 585-86 (8th Cir. 1992) (internal
citations omitted). The Court raualso consider any evidenceialfairly detracts from the
Commissioner’s decisionColeman 498 F.3d at 770Narburton v. Apfel188 F.3d 1047, 1050
(8th Cir. 1999). However, even though twodnsistent conclusions may be drawn from the
evidence, the Commissioner’s findings may $&tdlsupported by substantial evidence on the
record as a whole.Pearsall v. Massanar274 F.3d 1211, 1217 {&ir. 2001) (citingYoung v.
Apfel 221 F.3d 1065, 1068 (8th Cir. 2000)). *“[l]f theresigostantial evidenaan the record as a
whole, we must affirm the administrative decisiewen if the record codlalso have supported an
opposite decision.” Weikert v. Sullivan977 F.2d 1249, 1252 (8th Cir. 1992) (internal quotation
marks and citation omitted) See also Jones ex rel. Morris v. Barnh&15 F.3d 974, 977 (8th
Cir. 2003). Courts should disturb the administrative decision only if itdaliside the available
“zone of choice” of conclusions that@asonable fact finder could have reachéthcker v.

Barnhart 459 F.3d 934, 936 (8th Cir. 2006).

[11.B. Determination of Disability

A disability is defined as the inability Bngage in any substizal gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or that has lasted or can beagddo last for a comtuous period of not less than
twelve months. 42 U.S.C. 88 423(d)(1)(AB82c(a)(3)(A); 20 C.F.R. 8 416.905. A claimant
has a disability when the claimant is “notyanhable to do his previous work but cannot,
considering his age, education and work experiengage in any other kind of substantial gainful
work which exists ... in significant numbers eitlethe region where suchdividual lives or in

several regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).
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To determine whether a claimant has a disabiithin the meaning of the Social Security
Act, the Commissioner follows a five-stepgysential evaluation process outlined in the
regulations. 20 C.F.R. § 416.92&e Kirby v. Astrue500 F.3d 705, 707 {8Cir. 2007). First,
the Commissioner will consider a claimant’s waidtivity. If the claimant is engaged in
substantial gainful activity, then the claimannot disabled. 20 C.F.R. § 416.920(a)(4)(i).

Second, if the claimant is not engagedguistantial gainful activity, the Commissioner
looks to see “whether the claimdrds a severe impairment tharsficantly limitsthe claimant’s
physical or mental ability to prm basic work activities.” Dixon v. Barnhart 343 F.3d 602,
605 (8" Cir. 2003). “An impairment is not sevefét amounts only to a slight abnormality that
would not significantly limit the claimant’s physiaad mental ability to do basic work activities.”
Kirby, 500 F.3d at 70%&ee20 C.F.R. 88 416.920(c), 416.921(a).

The ability to do basic work activities is dedid as “the abilities and aptitudes necessary to
do most jobs.” 20 C.F.R. § 416.921(b). Thedétiss and aptitudes include (1) physical
functions such as walking, standing, sigti lifting, pushing, pulling, reaching, carrying, or
handling; (2) capacities for seeing, hearing] apeaking; (3) understding, carrying out, and
remembering simple instructions; (4) wfgudgment; (5) respondg appropriately to
supervision, co-workers, and uswairk situations; and (6) dealingith changes in a routine work
setting. I1d. § 416.921(b)(1)-(6)see Bowen v. YuckeA82 U.S. 137, 141, 107 S.Ct. 2287, 2291
(1987). “The sequential evaluation process tmayerminated at step two only when the
claimant’s impairment or combination of impaimtg would have no more than a minimal impact
on her ability to work.” Page v. Astrue484 F.3d 1040, 1043'(&Cir. 2007) (internal quotation
marks omitted).

Third, if the claimant has a severe impainnehen the Commissioner will consider the
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medical severity of the impairment. If the inmp@ent meets or equals one of the presumptively
disabling impairments listed in the regulations, ttrenclaimant is considered disabled, regardless
of age, education, and work experience. 20 C.F.R. 88 416.920(a)(4)(ii)), 416.%2e(&elley

v. Callahan 133 F.3d 583, 588 {(8Cir. 1998).

Fourth, if the claimant’s impairment is sesebut it does not meet or equal one of the
presumptively disabling impairments, thee thommissioner will assess the claimant's RFC to
determine the claimant’s “ability to meet the plogs mental, sensory, and other requirements” of
the claimant’s past relevant work. 20 ®RF88 416.920(a)(4)(iv), 416.945(a)(4). “RFCis a
medical question defined wholly in terms of thaiclant’'s physical ability to perform exertional
tasks or, in other words, what the claimant stilhdo despite his or her physical or mental
limitations.” Lewis v. Barnhart353 F.3d 642, 646 (8th Cir. 200@)ternal quotation marks
omitted);see20 C.F.R. 8§ 416.945(a)(1). The claimantasponsible for providing evidence the
Commissioner will use to malkefinding as to the claimantRFC, but the Commissioner is
responsible for developing the claimant’s “quete medical history, sluding arranging for a
consultative examination(s) if necessary, and maguggy reasonable effort teelp [the claimant]
get medical reports from [theaimant’s] own medical soursg€ 20 C.F.R. § 416.945(a)(3).

The Commissioner also will congidcertain non-medical evidence and other evidence listed in
the regulations. See id If a claimant retains the RFC perform past relevant work, then the
claimant is not disabledld. 8§ 416.920(a)(4)(iv).

Fifth, if the claimant’s RFC as determinedStep Four will not allow the claimant to
perform past relevant work, théme burden shifts to the Commissiote prove that there is other
work that the claimant can do, given the claimaREC as determined at Step Four, and his or her

age, education, and work experiencgee Bladow v. Apfe205 F.3d 356, 358-59 n.5 (8th Cir.
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2000). The Commissioner must prove not only thatclaimant’s RFC will allow the claimant to
make an adjustment to other work, but also thabther work exists in significant numbers in the
national economy.Eichelberger v. Barnhast390 F.3d 584, 591 (8th Cir. 2004); 20 C.F.R. §
416.920(a)(4)(v). If the claimant can make an adjesit to other work that exists in significant
numbers in the national economy, then the Commissieitidind the claimant is not disabled. If
the claimant cannot make an adjustment torotfwek, then the Commissioner will find that the
claimant is disabled. 20 C.F.R. 8416.920(a)(4)(WAt Step Five, even though the burden of
production shifts to the Commissioner, the burdigpersuasion to proveghbility remains on the
claimant. Stormo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004).

The evaluation process for mental irrpeents is set forth in 20 C.F.8§ 404.1520a,
416.920a. The first step requires the Commissiongetmrd the pertinent signs, symptoms,
findings, functional limitationsand effects of treatmeérit the case record to assist in the
determination of whether a mental impairment exisBee20 C.F.R§§ 404.1520a(b)(1),
416.920a(b)(1). Ifitis determined that a naminpairment exists, the Commissioner must
indicate whether medical findingespecially relevant to the ability to work are present or alisent.
20 C.F.R§§ 404.1520a(b)(2), 416.920a(b)(2). The Commoissi must then rate the degree of
functional loss resulting from the impairmentsanf areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or p&e=20 C.F.R§§
404.1520a(b)(3), 416.920a(b)(3). Ftional loss is rated on a scale that ranges from no
limitation to a level of severity which is incomible with the ability to perform work-related
activities. See id. Next, the Commissioner must determihe severity of the impairment based
on those ratings.See20 C.F.R§§ 404.1520a(c), 416.920a(c). If tepairment is severe, the

Commissioner must determine if it meetsequals a listed mental disordegee?20 C.F.R§§
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404.1520a(c)(2), 416.920a(c)(2). This is cortgdeby comparing the presence of medical
findings and the rating of functional loss against the paragraph A and B aftimealisting of the
appropriate mental disordersSee id. If there is a severe impairment, but the impairment does
not meet or equal the listingsnen the Commissioner mysepare an RFC assessmet@ee20
C.F.R.§§ 404.1520a(c)(3), 416.920a(c)(3).

V. Discussion
1 Opinion Evidence and RFC

Gerard argues that the ALJ erred in désliting the opinion of treating physician Dr.
Danielyan, and in relying on the opinion of noraeXning state agency physician Dr. Smith in
determining Gerard’'s RFC. Gerard also arghasthe ALJ erred in failing to obtain evidence
from a vocational expert. The undersignell discuss these claims in turn.

On August 27, 2013, Dr. Danielyan completetledical Assessment of Ability to do
Work-Related Activities (Physical). (Tr. 347-38 Dr. Danielyan indicated that Gerard was
diagnosed with cervical spinal degenerativetjdisease. (Tr. 347.) Dr. Danielyan expressed
the opinion that Gerard could lift or carry sey@munds; needs to change positions and rest every
hour for ten to twenty minutes; could never perform postural activities; wisdim his ability to
reach, handle, push, and pull; and must avoid hgigitirations, and machinery. (Tr. 347-48.)
Dr. Danielyan stated that Gerard was unable to perform sustained competitive full-time work
because “he is in pain even without any esgpient/work,” and he sts and changes positions
hourly. (Tr. 347.)

On June 11, 2014, Dr. Danielyan completesgeond assessment, in which she listed
Gerard’s diagnoses as cervispine degenerative joint disease @pinal stenosis. (Tr. 373.)

She stated that Gerard’s symptoms included conggamin his neck that radiates to his arms, and
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tingling/numbness in his handdd. Dr. Danielyan indicated that Gerard had the same
limitations as she had previously found, and thetbindition still prevented him from engaging in
any kind of sustained full-timcompetitive employmentld.

“It is the ALJ’s functionto resolve conflicts among thvarious treating and examining
physicians.” Tindell v. Barnhart444 F.3d 1002, 1005 (8th Cir. 2006) (quotWandenboom v.
Barnhart,421 F.3d 745, 749-50 (8th Cir. 2005) (internal marks omitted)). Opinions from
medical sources who have treated a claimant#iyireceive more weight than opinions from
one-time examiners or non-examining sourc&ee?20 C.F.R. § 416.927(c)(1)—(2). However,
the rule is not absolute; a treating physiciapsion may be disregarded in favor of other
opinions if it does not find support in the recor@ee Casey v. Astrug03 F.3d 687, 692 (8th Cir.
2007). The treating physician’siapn should be given contrallg weight when it is supported
by medically acceptable laboratonydadiagnostic techniques and it must be consistent with other
substantial evidence in the case recokacker v. Barnhart459 F.3d 935, 937 (8th Cir. 2006).
See als@?0 C.F.R. 88 404.1527(c)(3), 416.927(c)(3) (listing “[s]Jupportability” as a factor to be
considered when weighing medical opinions). olmistencies may diminish or eliminate weight
given to opinions. Hacker, 459 F.3d at 937.See also Papesh v. Colyir86 F.3d 1126, 1132
(8th Cir. 2015) (holding that a treating phyaits opinion “may have ‘limited weight if it
provides conclusory statements only, anisonsistent with the record™) (quotirfgamons v.
Astrue, 497 F.3d 813, 818 (8th Cir. 2007)). An ALJdyndiscount or even disregard the opinion
... where other medical assessments are supported by better or more thorough medical evidence, or
where a treating physician rendérsonsistent opinions that unddma the credibility of such

opinions.” 1d. (quotingMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015)).
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If an ALJ declines to ascribe controllimgeight to the treating physician’s opinion, she
must consider the following factors in determopthe appropriate weight: length and frequency of
the treatment relationship; nature and extent of the treatment relationship; evidence provided by
the source in support of the opinimansistency of the opinion withe record as a whole; and the
source’s level of specialization. 20 C.F.R.4&&!.1527(c); 416.927(c). Whether the ALJ grants
the treating physician’s opinion substial or little weight, “[tjheregulations require that the ALJ
‘always give good reasons’ ftine weight afforded to adating physician’evaluation.” Reed v.
Barnhart 399 F.3d 917, 921 (8th Cir. 2005). *“Failtoeprovide good reasons for discrediting a
treating physician’®pinion is a ground for remand.Reed v. Barnhast399 F. Supp.2d 1187,
1194 (E.D. Mo. 2004).

The ALJ stated that he was assigning dittleight” to Dr. Danielyan’s opinion for
the following reasons:

[D]uring the period at issue, the doctor eb{Gerard] was negative for decreased

mobility, joint pain, muscle spasm, musar atrophy, musculoskeletal tenderness

and weakness, normal gait, and the docited to normal mobility and curvature in

his cervical, thoracic, and lumbar spimeth no tenderness and a full range of

motion with no joint deformity (Exhibit D6F/4-9). Moreover, the opinion was

inconsistent with the doctor@ther findings noted abowehich were fairly benign

from his treatment visits. The undersigned accords no weight to the portion of the

opinions that find the claimant disablede that is an opinion reserved to the
Commissioner.
(Tr. 20.)

Dr. Danielyan’s treatment red are summarized as follows:

OnApril 13, 2012 Gerard presented with complaints of lower back pain that radiated to the
right thigh. (Tr. 306.) He indit¢ad that trauma occurred dueadall he sustained at work in

1980. Id. Gerard’s symptoms were aggravatedaBgending and descending stairs, bending,

changing positions, daily activities, extension, flexion, lifting, and lying/rédt. Gerard also
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reported hyperplasia of prostate, which wasdéollowed by a urologist and was controlled on
medications; dizziness that was impray; alcohol abuse; and hypertensiold. Upon physical
examination, Dr. Danielyan noted lumbar spinedgrness, and severe pain with motion. (Tr.
307.) Dr. Danielyan diagnosed Gerard withige hypertension, hyperplaséprostate, alcohol
dependence, and dizziness. (Tr. 308.)

OnDecember 14, 2012Z5erard complained of bilateral pesor neck pain, which radiated
to the right upper arm, right elbow, right forearight hand and right fiftinger. (Tr.336.) He
also reported occasional right upper extremity weakndds. Gerard’s pain was aggravated by
turning his head and twistingld. Upon examination, Dr. Danielyan noted moderate pain with
motion, no sensory loss, no motor weakness, intact balance and gait, and intact coordination. (Tr.
338.) This December 2012 visit was the finste Dr. Danielyan diagnosed Gerard with
intervertebral disc disorder with myelopathgervical. I1d. She referred Gerard to a pain
management physician, and orderedvil of the cervical spine.Id.

OnJanuary 18, 2013Gerard complained of worsened neck pain. (Tr. 349.) Dr.
Danielyan did not provide physicakam findings, but in the “Reww of Systems” section, she
noted numbness but no decreased mobility, joimt, pauscle spasms, muscular atrophy, musculo-
skeletal tenderness, or weakness. (Tr.3d9- Dr. Danielyan diagnosed Gerard with
intervertebral disc disorder with myelopathy, cervical; and prescribed Hydrocodone-Acetamino-
phert for pain. (Tr. 350.)

OnMay 17, 2013Gerard complained of neck pain and left big toe pain. (Tr. 352.) Upon

examination, Gerard’s gait was normal, he hadpinal tenderness, and normal mobility and

“Disorder of the spinal cordStedman’st 1270.
°Hydrocodone-Acetaminophen, or Vicodin, is indicaimdthe relief of modeate to moderately
severe pain. See Physician’s Desk Reference (“PDRI918 (70th Ed. 2016).

Pagel2 of 22



curvature of the spine. (Tr. 354.) Dr. Danielyarted mild gouty arthritis of the left big toe.
Id. Dr. Danielyan diagnosed Gerasdth intervertebral disc disder with myelopathy, cervical;
and acute gouty arthropathyid. She added Flexefil. Id.

OnJuly 25, 2013Gerard complained of pain in the lower back, upper back, bilateral
elbow, bilateral knee and neck; and depressiorr. 3686.) Dr. Danielyan diagnosed Gerard with
osteoarthritis; intervertebral disc disorder withalopathy, cervical; depressi; and pain in joint,
multiple sites. (Tr. 357.)

On August 29, 20135erard complained of depression, neck pain, and back pain. (Tr.
359.) Dr. Danielyan’s assessment was depressionijrpgimt, multiple sites; intervertebral disc
disorder with myelopathy, cervical; and back paith radiation, unspecified. (Tr. 360.)

OnJanuary 30, 2014Gerard presented with compltsrof dysuria. (Tr. 361.) Dr.
Danielyan’s assessment was dysUriepression, and back paiittwradiation. (Tr. 362.)

OnMarch 27, 2014Gerard complained of increasegthk pain after having fallen at home
three weeks earlier. (Tr. 364.) He ateported joint pain, numbness and tinglingl. Upon
examination, Gerard’s gait was non-antalgic andvas able to heel-and-toe-walk normally; and
no spinal tenderness was noted. (Tr. 366.) @&rapinal range of motion was as follows:
external rotation was limited #b degrees, extension was 5gmes, flexion was 45 degrees,
right lateral flexion was 40 deegs, left lateral flexion wa0 degrees, right rogation was 70
degrees, and left rotation was 70 degfeds.. Dr. Danielyan indicated that Gerard had no

restriction on flexion, extension,téxal bending, olateral rotation. Id. Finally, Dr. Danielyan

®Flexeril is indicated for the treatment of muscle spasi@seWebMD, http://
www.webmd.com/drugs (last visited March 15, 2017).

"Difficulty or pain in urination. Stedman’st 604.

®Dr. Danielyan did not set out the normal rangenotion values. Dr. Danielyan also did not
specify the area of the spine she was testitigoadh it appears that she was referring to the
cervical spine.
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noted that Gerard had severe pain with motion of the cervical spthe.She diagnosed Gerard
with cervical myelopathy and cervicalgia. (Tr. 367.)

The ALJ accurately pointed out that Dr. Danielyan’s findings in January 2013 and May
2013 were normal. Specifically, on Janu&8y 2013, Dr. Danielyan noted numbness but no
decreased mobility, joint pain, muscle spasmgscular atrophy, musculoskeletal tenderness, or
weakness. (Tr. 349-50.) On Gerard’'s May2(13 examination, Dr. Danielyan noted that his
gait was normal, he had no spinal tendernessnandal mobility and curvature of the spine.

(Tr. 354.) Dr. Danielyan also noted Ger&ah a normal gait in December 2012 and May 2014.
(Tr. 338, 366.) The ALJ foundahover the two years of trmaent from Dr. Danielyan, the
treatment was “essentially routine and/or conder@an nature” and Dr. Danielyan “did not cite
to limitations that were indicative of a disabladividual.” Gerard was treated by Dr. Danielyan
on a total of seven occasions whgenerally resulted iner prescribing medidais to Gerard, as
well as discussing his diet and exercise. (Tr. 335, 338, 350, 354, 357, 360, 367.) The only
treatment referral was for pain management on December 14, 2012. (Tr. 338.)

A treating physician’s opinion can be dismted when it is inconsistent with the
physician’s treatment notesSeeDavidson v. Astrues01 F.3d 987, 990-91 (8th Cir. 2007)
(affirming an ALJ’s decision to discount a phyait's later opinion on a plaintiff's conditions
where the physician’s “treatment notes, recorded over the course of two years, contain few hints of
the serious physical limitatiortkat [the physician] would latettribute to” the plaintiff).

Additionally, the ALJ accurately noted that.anielyan’s opinion thaBerard is unable
to work is entitled to no weight, as thisas issue reserved to the Commission8ee Miller v.
Colvin, 784 F.3d 472, 479 (8th Cir. 2015) (noting ttiegt ultimate disahily determination is

reserved to the ALJBtormo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004Jreating physicians'
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opinions are not medical opinionsatishould be credited when theiynply state that a claimant
cannot be gainfully employed, because they arelgnepenions on the application of the statute, a
task assigned solely to thesdretion of the Commissioner.”)Furthermore, although medical
source opinions are considered in assessing REGind determination of RFC is left to the
Commissioner. See20 C.F.R. 88 404.1527(e)(2); 416.927(e)(2).

The undersigned finds that the ALJ providedficient reasons for discrediting Dr.
Danielyan’s opinion as her treatment notes revealed normal findings on multiple examinations and
the treatment for Gerard’s reported pain and teress was essentially routine and conservative.

The ALJ concluded that Gerard had the RF@ddorm “the full range of light work.”

(Tr. 17.) Light work is defined as work that/olves “lifting no more than 20 pounds at a time
with frequent lifting or carrying of objectseighing up to 10 pounds.” 20 C.F.R. 8 416.967(b).
Jobs considered light work require “a good deakvafking or standing or if it involves sitting
most of the time with “some pushingdpulling of arm or leg controls.”ld.

In reviewing Gerard’s activiteof daily living, the ALJ noteGerard is able to: prepare
meals three nights per week for himself anduhisle, clean his house, do laundry, perform limited
yard work, shop for groceries thirty minutes per week, handle a savings account, use a checkbook,
watch television, solve word puzzles, play bagadhes with others, and work on lawn mowers.
(Tr. 20, referring to the Function Report at Tr. Z&®.) At the hearing, Gerard testified that: he
occasionally shops for groceries with his girlfide he performs some household chores, and his
ability to perform yard work is limited. (TL18-19.) Gerard statedahkids had been mowing
his lawn since early 2013 because “they like playing [on] the lawnmowler.at 118. Gerard
added that he “can actually cut with the. .imidmower, but when [he] get[s] the trimmer out ...

[he] can't bend like that.” Id.
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The ALJ stated that he was according “samegght” to the opinion of the non-examining
state agency physician, Dr. Smith. On Jand#x)2013, Dr. Smith expressed the opinion that
Gerard was capable of performing light work, and had the additional postural limitations of only
occasional climbing ramps or stairs; climbing laddeopes, or scaffo] balancing; stooping;
kneeling; crouching; and crawling. (Tr. 138-39T)he ALJ indicated thate agreed with Dr.
Smith’s exertional limitations, bdbund that the record failed support the postural limitations
cited by Dr. Smith and noted that Gerard was abtpédorm a number of daily activities.” (Tr.
20.)

The Court finds that the ALJ properly coresiedd the opinion of Dr. Smith. As a state
agency physician, Dr. Smith is a highly qualifiegbert in Social Securitgisability evaluation.
20 C.F.R. 88 404.1527(f)(2)(i), 416.927(f)(2)(Although Gerard asserts that Dr. Smith’s
opinion is entitled to less weighecause it was provided prior to some of the medical evidence,
“Plaintiff does not provide, and the Court i awvare of, any legal #uwrity which holds a
consultant’'s medical opinion mus¢ based on subsequently createsdical records, or that the
consultant’s opinion must necessarily be discalibecause it is not based on those records.”
Barker v. ColvinNo. 14-0900-CV-W-ODS-SSA, 2015 WL 4928556, at *1 (W.D. Mo. Aug. 18,
2015). “Indeed, such a timeline is not uncommoth@context of review as claimants will
update their medical records and other evidenceanird throughout the course of the pendency of
their claim and the medical or psychological consultghtnecessarily reviewhe file as it is at a
certain point in time.” Ward v. Berryhil] No. 1:15-CV-00225-NCCQ017 WL 476403, at * 5
(E.D. Mo. Feb. 6, 2017).

The ALJ also provided a sufficient explaioatfor declining to include the postural

limitations found by Dr. Smith in noting that Geravds able to perform a wide range of daily
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activities.  See Toland v. Colvjry61 F.3d 931, 936 (8th Cir. 2014) (stating “if a doctor
evaluates a patient as having more physical limomgtthan the patient aeilly exhibits in her
daily living, an ALJ need not ignore tiheconsistency.”) (citations omitted).

The ALJ must assess a claimant’s RFC bagxxh all relevant, credible evidence in the
record, including medical recadthe observations tfeating physicians and others, and the
claimant’s own description of his sytgms and limitations. 20 C.F.R. § 404.1545fa)clerson
v. Shalala51 F.3d 777, 779 (8th Cir. 199%)pff v. Barnhart421 F.3d 785, 793 (8th Cir. 2005).
A claimant’s RFC is a medical question, and ¢hewust be some medical evidence, along with
other relevant, credible evidence in the re¢cto support the AL RFC determination.ld.;
Hutsell v. Massanar259 F.3d 707, 711-12 (8th Cir. 200L&uer v. Apfel245 F.3d 700, 703-04
(8th Cir. 2001)McKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000).An ALJ's RFC
assessment which is not properly informed and suepdry some medical Elence in the record
cannot stand.Hutsell,259 F.3d at 712. Moreover, “the ALJnet required to rely entirely on a
particular physician’s opinion or choose beém the opinions [of]rey of the claimant's
physicians.” Martise,641 F.3d 909, 927 (8th Cir. 2011).

In this case, the RFC formulated by the A& 3upported by substaaltevidence in the

record as a whole. The ALJ did not rely oa tipinion of Dr. Smith alone. He considered Dr.

*Although an RFC must be based ngsome medical evidence,” theeis no requirement that the
RFC align with, or be based upon, &aific medical opinion of record.See Martise v. Astrye
641 F.3d 909, 927 (8th Cir. 2011) (observing thafl Ad_not required teely entirely on a
particular physician’s opinion or choose betweerottiaions of any of the claimant’s physicians);
Halverson v. Astrues00 F.3d 922, 933-34 (8th Cir. 2010) (ol that medical opinion evidence
was not necessary to support the RFC whexe\th] considered the medical records, the
claimant’s statements, and other @ride in making the RFC determinatioBpx v. Astrug495
F.3d 614, 619 (8th Cir. 2007) (even though RE€easment draws from medical sources for
support, it is ultimately an administrative determination reserved to the Commissioner). The ALJ
is required to rely upon medical eviden but not medical opinion evidenc&ee Martise641
F.3d at 927.
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Danielyan’s records, which consistently notedsansory loss or motor weakness, normal range of
motion, and a normal gait. (Tr. 338, 354, 357, 36&he second MRI of the cervical spine
Gerard underwent in April 2014, after Gerard suffeadall at home, did keal findings including
mild central spinal canal stenosis and foraamecroachment. (Tr. 369.) At Gerard’s March
2014 visit with Dr. Danielyan, th@onth prior to the MRI, Dr. Daelyan found that Gerard’s gait
was normal; he was able to headaoe-walk normal; he had no spitenderness; and he had no
restriction on flexion, extensiolgteral bending, or lateral rotati. (Tr. 366.) These findings on
examination support the ALJ’s finding that, desgits musculoskeletal impairments, Gerard is
capable of performing light work.See Steed v. Astrug24 F.3d 872, 876 (8th Cir. 2008)
(upholding the ALJ’s finding that éhplaintiff could perdrm light work based on largely mild or
normal objective findings regarding her back cownditidespite the fact that the medical evidence
was ‘silent’ with regard to work-related restioms such as the lengtli time she [could] sit,
stand, and walk and the amowhtveight she can carry”Flynn v. Astrue513 F.3d 788, 793 (8th
Cir. 2008) (finding that physicians’ observationattthe claimant had normal muscle strength and
mobility constituted medical evidence supporting thelAlconclusion that the claimant could lift
20 pounds occasionally and 10 pounds frequently).

The ALJ thoroughly considered Gerard’s complaints in making his credibility
determination, noting:

With regard to the allegations, [Gerard] complained during his treatment in April
2012 of lower back pain that radiated to hghtithigh []. The pain originated from

a fall that occurred while working in Janud980. The symptoms were aggravated
by ascending and descending stairs, bending, changing positions, daily activities,
extension, flexion, lifting, and lying/rest. Hestified that his linted to sitting for
30-45 minutes at a time, standing for 10-15umeés at a time, and walking 10 minutes
at a time due to neck and back pain, aocasional gout. He stated in his function
report that he has trouble dressing, bathing, #sing the toilet [ ]. Overall, he has
trouble with lifting, standing, walking, sitig, squatting, bending, kneeling, climbing
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stairs, reaching using his handsd completing tasks [ ].
(Tr. 18.) After careful consideratiaf the evidence, the ALJ found Gerard’s:

medically determinable impairments couéhsonably be expected to cause the
alleged symptoms; however, the claimastatements concerning the intensity,
persistence and limiting effexcof these symptoms are not entirely credible. . .

The ALJ also considered factors detracting from Gerard’s credibility when determining his
RFC. For example, the ALJ noted that there vegggificant gaps in Gerard’s treatment with Dr.
Danielyan, including January kday 2013, and August 2013 to March 201 (Tr. 19.) He stated
that, although Gerard has receivaddical treatment for his impairments, that treatment has been
essentially routine or eservative in nature.ld. It is true that significat gaps in treatment can
undermine a claimant’s credibilityMouser v. Astrue545 F.3d 634, 638 (8th Cir. 2008).

In a similar vein, Gerard’s history of seekiognservative treatment is consistent with the
ALJ's finding that Gerard has the RFC to perfdine full range of lightvork. The Eighth Circuit
has considered a patient's history of obtainingseovative treatment whevaluating his or her
subjective complaints of disabling pain or symptont&amann v. Colvin721 F.3d 945, 950-51
(8th Cir. 2012) (noting that €hALJ properly considered thatticlaimant was seen “relatively
infrequently for his impairments despite his allegations of disabling symptoGesgy v. Astrye
503 F.3d 687, 693 (8th Cir. 2007) (noting that tteenchnt sought treatment “far less frequently
than one would expect based on the [symptoms] that [he] alledidtk v. Apfel143 F.3d 383,
386 (8th Cir. 1998) (conservative treatment andungery is consistent with discrediting the
claimant). The record shows that Geraodght treatment for hiseck and back pain
infrequently. Specifically, Gerard was treateddyy Danielyan seven times in two years. He

cited back pain during his firstsit (April 13, 2012); moderate negain for the next five visits,
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one of which included a report of back pé&im August 29, 2013); and increased neck’fain
during the last visit following a fall at home in gallarch 2014. This record is inconsistent with
his allegations of disabling back pain since October 15, 2012.

The ALJ also noted that Gerard hadeaonings during 1998-200and 2003-2013; and he
earned only $1,285 in 2001 and $3,474 in 2002. (Tr. 20, 247-51.) The ALJ accurately stated
that the fact that Gerard worked only sporadicptigr to his alleged onsef disability detracts
from the credibility of his complaints Fredrickson v. Barnhart359 F.3d 972, 976 (8th Cir.
2004) (claimant’s credibility lessened when coesiag sporadic work record reflecting relatively
low earnings and multiple years with no reportedhiegs). In addition, Gerard testified at the
hearing that he quit his last jetuffing envelopes only because he dot get paid. (Tr. 109-10.)
See Medhaug v. Astrug78 F.3d 805, 816-17 (8th Cir. 2009)igirelevant to a claimant’s
credibility that she stopped working figasons other than her medical condition).

The Court finds that the ALJ’'s RFC deterntina is supported by sutastial evidence in
the record, including the medical evidence and @&aestimony regarding his limitations. The
ALJ accounted for Gerard’s complaints of @hic pain in limiting him to light work.

2. Step Five Determination

Gerard also argues that the ALJ erred iyimg upon the Medical-Vocational Guidelines at
step five without eliciting the s&imony of a vocational expert (“VE”). Gerard contends that the
ALJ failed to consider how Gerard’s pain and other limitations would affect his RFC.

“If nonexertional impairments exist that linthe claimant’s ability to perform tHell

rangeof work in a particular dagory, then the ALJ cannot rely exclusively on the grids to

YGerard’s Disability Report did not include neck pain as a physical condition limiting his ability to
work. (Tr.257.) The ALJ, nevertheless, fduhat Gerard had the severe impairment of
degenerative disc disease of ttervical spine. (Tr. 16.)
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determine disability but must cadsr vocational expert testimony.Frankl v. Shalala47 F.3d
935, 937 (8th Cir. 1995) (emphasis added). On therdtand, “[i]f the claimant's characteristics
do not differ significantlyrom those contemplated in the Medical-Vocational Guidelines, the ALJ
may rely on the Guidelines alone to diradinding of disabled or not disabled.Lucy v. Chater,
113 F.3d 905, 908 (8th Cir. 1997) (emphasis adde&fBe also Reynolds v. Chat8g, F.3d 254,
258-59 (8th Cir. 1996) (“Where [ ] the ALJ propediscredits the claimant’s complaint of a
nonexertional impairment, the ALJ is not requitectonsult with a vocational expert and may
properly rely on the vocational glelines at step five.”). Moreover, “an ALJ may use the
Guidelines even though there is a nonexertionphirment if the ALJ finds, and the record
supports the finding, that the nonetk@nal impairment does not diminish the claimant’s residual
functional capacity to perform the full rangkactivities listed in the Guidelines.”Lucy, 113
F.3d at 908 (quotinfhompson v. BoweB50 F.2d 346, 349-50 (8th Cir. 1988)).

In this case, the ALJ discredited Gerard’'sgalBons regarding the werity of his pain.
Pain itself is a symptom, not a medically determinable impairm&ete20 C.F.R. § 416.969a(a);
SSR96-4p (“No symptoms or combination of symptoms by itself can constitute a medically
determinable impairment.). The proper issuectorsideration is wheth&erard’s pain resulted
in nonexertional limitations significantly limitinkis ability to perform the full range of light
work. See Ellis v. Barnhar392 F.3d 988, 996 (8th Cir. 2006inding that the ALJ properly
discredited the claimant’s allegaitis of the severity of pain afeund that the claimant’s pain did
not diminish his ability to perforrthe full range of sedentary work).

Gerard does not challenge the B4 credibility analysis and ¢hundersigned finds that it is
based on substantial evidence. The Court lsasfaund that the ALJ’'s RFC determination is

based on substantial evidence. Becausdéth) found that Gerard had no significant
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nonexertional limitations and was thus capable efitii range of light work, the Court finds that
the ALJ was not required to oltaihe testimony of a VE to deteime whether there is work that
Gerard can perform.See Lucyl113 F.3d at 908Reynolds82 F.3d at 258-59. The Court further
finds that the ALJ’s reliance uponretiGuidelines is supported by sulgial evidence and that it is

consistent with the Regulations and case law.

Conclusion

For all of the foregoing reasons, Gerard'’s allegations that the ALJ erred are unavailing.
The Commissioner's decision is supported by subisteewidence on the record as a whole, and
should therefore be affirmed. Ra&sal is not required where “suéstial evidence exists in the
record that would have supported a contrargamie,” or because the case could have been
decided differently. Gowell v. Apfel242 F.3d 793, 796 {8Cir. 2001) (citations omitted).
Gerard was afforded a full and fair opportunidypresent his claims, and the ALJ’s ultimate
decision did not fall outside trevailable “zone of choice.”Hacker, 459 F.3d at 936. It must
therefore be affirmed. Accordingly, Judgment will be entered separately in favor of Defendant in

accordance with this Memorandum.

Dated: March31,2017 a&u G\Q ,ﬂw

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE
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