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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

PAINTERS DISTRICT COUNCIL )
NO. 58, et al., )
Plaintiffs,
V. Case No. 4:16 CV 41 RWS

ARCHITECTURAL PAINTING
SERVICES, INC., et a|

S N N N N

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs—Painters District Council No. 58 and its business manager,
several employee benefit plans, and several individuals in thpaciti@s as
trustees of those plansseek to collect unpaid fringe benefit contributions, union
dues, liquidatedamages, attorneys’ fees, and costs from Defendants Architectural
Painting Services, Inc., Architectural Painting Services, LLC, and B&egrrillo.
Plaintiffs bring this suit under Section 301 of the Labor ManageRelaitions Act
(LMRA), 29 U.S.C. § 185, and Section 502 of the Employee Retiremeomin
Security Act (ERISA), 29 U.S.C. § 1132. | held a non-jury trial ondxabver 3,
2016. After consideration of the evidence and arguments presénteke the

following findings of fact and conclusions of lagee Fed. R. Civ. P. 52(a).
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FINDINGS OF FACT

| entered a case management order in this case per Federal Rule of Civil
Procedure 16 that set a non-jury trial for October 11, 2016 aledtenl the parties
to submit their pretrial materials no later than 20 days poithdt date. Plaintiffs
submitted timely pre-trial materials, including a proposeitt jstipulation of
uncontested facts, which statPlaintiffs contacted Defendants’ counsel regarding
the required joint stipulation of uncontested facts butivedeno response.
Defendants failed to comply with the pretrial order and didsaubmit any pretrial
materials or object to any of Plaintiffmaterials. As a result, I accept Plaintiffs’
joint stipulation of uncontested facts as established a®l mot recite them
exhaustively here. See ECF No. 25. | will address the facts retevRlaintiffs’
damagesalculation and Defendants’ limited challenges to liability and damages

Plaintiffs are Painters District Council No. 58 (the Uniothg Union’s
business manager, a number of employee benefit plans (St. Lousr®&ahsion
Trust, St. Louis Painters Welfare Trust, St. Louis Painters Vacdtiost, and
Painters District Council No. 2 Apprenticeship and Journeymamingail rust, or
“the Trusts”), and the trustees of those plans. Plaintiffs seek unpaidogeepl
benefit contributions under ERISA and unpaid union duescanttibutions under
the LMRA. Plaintiffs also seek liquidated damages, audit costs, and attorney’s

fees and costsnder ERISA, the LMRA, and the terms of the parties’ collective



bargaining agreement (CBA). Defendants are Architectural Painting Services
Inc., a Missouri corporation (APS Inc.); Architectural Painting SesviceC, a
Missouri limited liability corporation (APS LLC); and Josepte8illo, an
individual who was an officer of APS Inc. and the organizer of APS LLC.

APS Inc. and APS LLC were bound IBBAs with the Union at all times
relevant to this case. THeBAs provide the Union and the Trusts the right to
perform a payroll examination of the financial books and recoirds®S Inc. and
APS LLC when they deem it necessary or desirablégoseph Sherrillo, in his
individual capacity, also signed an unconditional guaraayument personally
guarantying “all existing and future indebtedness of the Company to Union, its
members and the Trust Funds” as well as “all damages, cost, fees and expenses
which the union . . . or the Trustees of the Trust Fundsbuagntitled to recover
from the Company pursuant to collective bargaining agreemenider any local,
state, or federal law.” Pls. Ex. 2. Under the terms of the CBAs, APS Inc. and APS
LLC were required to make contributions to the Trusts and to theorL
Management Cooperation Fund and the St. Louis Painters andabregdndustry
Advancement Fund on the basis of all hours worked by@reps covered by the

CBAs. The CBAs required APS Inc. and APS LLC to self-report the nuofber

! The parties entered into initial and successor CBAs. The CBAs further bind APS Inc. and APS
LLC to the Painters District Council No. 2 Pension Agreement, Painters District Council No. 2

Welfare Agreement, Painters District Council No. 2 Vacation Agreement, and Painters District
Council No. 2 Apprenticeship and Journeyman Training Agreement, which contain provisions
relevant to the Union and Trusts’ right to perform a payroll examination.
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hours covered employees worked and the amount of contributioes by
submitting weekly contribution report forms. The CBAs alsquired APS Inc.
and APS LLC to remit union dues on behalf of covered emplayettee Union.
The CBAs require APS Inc. and APS LLC to pay liguidated damages ofoh0%
delinquent contributions up to the first 30 days of thendakency, after which
liquidated damages are calculated at a rate of 1-1/2% that is compounded monthly
until the contributions are fully paid. The CBAs require APS &mcl APS LLC to
pay attorneys’ fees and accounting costs, in addition to other relief prescribed by
law, in a suit to recover unpaid contributions, union dues, or litpdddamages.
Plaintiffs asked the accounting firm Grabel, Schnieders, Hollman & Co.,
P.C. to perform a payroll examination of APS Inc. and APS LLC’s books and
records to aid Plaintiffs in evaluating the contributions Dedéets owed for the
period of June 30, 2013 through May 31, 2016. Accountantl€sh&inder of
Grabel, Schnieders, Hollman & Co., P.C. reviewed documents providédP 8y
Inc. and APS LLC at Defendants’ counsel’s offices on June 20, 2016. Kinder
determined that the documents Defendants provided were ffiotesul for him to
complete the payroll examination. On July 19, 2016, Kinder emdibsegph
Sherrillo a list of documents he needed Defendants to pravideler to complete
the payroll examination, including Form 941s for eight quaredtrgsorm W-2s for

2014 and 2015, and employee earnings records for certaimatesigperiods of



time. Defendants did not provide any of these requested @mtsiinefore Kinder
released his written findings on August 10, 2016.

In October 2016, Defendants provided Kinder with two of theid@mnts he
had requested, the Form 941 for the third quarter of 2014 arfdshquarter of
2015. Kinder determined that these two additional decusndid not provide him
sufficient documentation to complete the payroll examinabo to change the
findings of the payroll examination that he completed uguést 2016. When
Defendants provided these two additional documents toekinthey made no
representation that they had other documentation available ompieatbusly
provided any other documents to the Union for the payroll examination.

As a result of Defendants’ failure to provide Kinder with sufficient
documentation to complete the payroll examination, Kindeoked Section 15 of
the parties” CBA and presumed that allf Defendants’ employees who had any
hours reported by Defendants during a weekly pay period workkémudrs during
that pay period. Section 15 of tB8A states, in relevant part:

The employer shall maintain a time keeping system, which accurately

reflects all hours worked by employees covered by this Agreement.

This system must be presented to the Union at the gigriirthe

Agreement. The system shall be maintained for the length of the

Agreement, and any change in the system must be approved by the

Union. In the event that the Employer shall fail to mamiai, on

request from the Union or the Trustees of any of the fringe benefit

funds, fails to produce such records, then for purposes of comput

fringe benefit contributions, dues check-off and Industry Fund
contributions, there shall be a rebuttable presumption that any
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employee who worked for an Employer within particular weegldy
period worked a total of 40 hours in such pay period doch
Employer.
Pls.” Exs. 9-10, at 16. As a result of invoking Section 15, Kinder calcul#iat
from June 30, 2013 to May 31, 2016, Defendants incurred a dehnguof
$42,976.91. This calculation included unpaid delinquemntributions
($31,073.55); liguidated damages on those delinquent cambnisy computed
through August 31, 2016 ($10,540.55); and costs of the ppaxamination that
Kinder performed ($1,362.8%). Defendants did not provide Kinder with any
documents or explanations to contradict the findings of the payroll eaion.
Defendants argued at trial thatme of the amounts included in Kinder’s
payroll examination were included in prior settlement agreements amhsent
judgment entered in a prior case between these parties, Case N&A2AZ/9
JCH (E.D. Mo.). On review of the prior agreements, the consent judgamehthe
explanations the parties provide about what occurred in the prior cisept find
any support for concluding that the amounts paid in CasetN2 CV 2379 JCH

overlap with the amounts Kinder found as being owed enpiyroll examination.

Plaintiffs explain that in the prior case, Defendants paidtandeng principal

> The amount calculated by Kinder as having been owed as a result of the payroll examination
does not include attorneys’ fees and costs or any contributions for hours not indicated outside

those specifically stated in the payroll examination. Further, the amount calculated by Kinder as
having been owed as a result of the payroll examination also does not include any liquidated
damages that would be owed as a result of the employer submitting late contributions and reports
to Plaintiffs.



amounts due per a payroll examination covering the perié@lofuary 1, 2010 to
June 30, 2013. The parties’ settlement then covered the remaining amounts
Defendants owed from that period, namely, liquidated damag&sest, and
attorney’s fees and costs, all calculated through February 14, 2014. Kinder’s
payroll examination picked up where that audit left off, starahdune 30, 2013.
The first week that Kinder found any amounts owed in higeoti payroll
examination report was March 28, 2014.

Later the parties entered into a second agreement that includedmeset
of the amounts owed on the prior agreement as well as ammungsiditional
delinquentcontributions and attorneys’ fees Defendants had incurred. See Pls. Ex.
1. Unpaid principal contributions for periods overlappivith the time period at
qguestion in this case were included in this second agreeménhdse amounts
were based only omefendants’ weekly contribution reports. The agreement
stated that the Contractor agreed it may owe additional a@mdbat could be
uncovered by an audit and explicitly allowed the Funds talect an audit of the
Contracor’s records to determine what additional damages may be owed.
Plaintiffs then conducted that auditesulting in the payroll examination repont
this case-which led them to uncover the damages they now request. Basael on
evidence presented, | find no overlap between the priorlersett

agreements/consent judgment in Case No. 4:12 CV 2379 JCH and tiod pay



examination Kinder conducted in this case.
CONCLUSIONSOF LAW

Plaintiffs seek to recover unpaid employee benefit contribsitibguidated
damages, attorney$ees and costs under ERISA, 29 U.S.C. 88 1132 and 1145.
They also seek to recover unpaid union dues and contributlmpsdated
damages, and attornéyfses and costs under the LMRA, 29 U.S.C. § 185.

Section 1145 of ERISA provides that “[e]very employer who is obligated to
make contributions to a multiemployer plan under the terms gbldreor under
the terms of a collectively bargained agreement shall, to teataxbt inconsistent
with law, make such contributions in accordance with the termsamditions of
such plan or such agreement.” 29 U.S.C. § 1145. Section 1132(g)(2) provides for
awards in actions by a fiduciary for or on behalf of anpptaenforce § 1145. The
plaintiff bears the burden of proving damages in an ERISA act@reater St.
Louis Const. Laborers Welfare Fund v. AGR Const. Co., 200.(04319349, at *2
(E.D. Mo. Oct. 22, 2010).

“A union may bring [a] breach of contract claim against an employer for
unpaid contributions in federal court pursuant to se@fihof the LMRA, see 29
U.S.C. §185, and courts must apply general principles of contaactirl
interpreting the parties’ agreement.” Painters Dist. Council No. 2 v. Awmny’s

Painting, LLC, 2011 WL 4369283, at *5 (E.D. Mo. Sept. 19, 20EEe also



Trustees of I.B.E.W. Local 405 Health & Welfare Fund v. Affable Elec., Ing.
2009 WL 54559, at *3 (N.D. lowa Jan. 7, 20(@9).iability and damages for a

§ 185 claim are governed by the terms of the contract, e.glleatis@ bargaining
agreement.” (quotation marks omitted)).

The parties agree Defendants were bound by the CBAs. Defendards do n
dispute that APS LLC assumed APS Inc.’s obligations and is liable for any
amounts owed, nor do they dispute that Joseph Shesilfeisonally liable to
Plaintiffs for all amounts Defendants owe in this case, based eompdhsonal
guaranty he signed. See e.g., Painters Dist. Council No 58 B. URiversal
Services, LLC2016 WL 1366600, at *6—7 (E.D. Mo. Apr. 6, 2016). As a result, |
conclude that any amount owed is owed by all Defendants, jointly and severally.

The findings of a payroll examination are presumptively valide Bainters
Dist. Council 2 v. Grau Contracting, Inc., 2012 WL 284874181 (E.D. Mo. July
11, 2012) (“With respect to damages in an action for delinquent fringe benefit
contributions, the findings of a plaintiff's accountant are deemesuimgively
valid.”); Greater St. Louis Const. Laborers Welfare Fund v. H2Ks€CpihLC,
2010 WL 2640192, at *1 (E.D. Mo. June 28, 2010) (noting firatings of
plaintiffs’ accountants are presumptively valid and employer has burden of
producing evidence countering the audit). At trial, Pldmiresented testimony

from the accountant who conducted the payroll examination, ChKitefer.



Kinder explained how he conducted the examination based @nrettords
Defendants provided him and relevant provisions irGBé.

Section 15 of the CBA provides that the 40-hour-per-week preson
applied when an employer fails to maintain or produce adeqeateds is a
rebuttable presumption. Defendants can rebut the presumptigorololucing
records that accurately reflect all hours worked, which they argreegby law
and by Section 15 of the CBA to keep. See 29 U.S.C. § 1059(affindgsthat
employers have an obligation to maintain records with redpeetach of their
employees “sufficient to determine the benefits due or which may become due to
such employees”). When Kinder requested documents accurately reflecting all
hours worked by covered employees, Defendants did not prodese tKinder
then applied the 40-hour-per-week presumption and aiewlthe payroll
examination, which was presented to Defendants. At that fefeéndants only
produced two of the documents Kinder requested. Kindéfi¢dsthis incomplete
documentation was not sufficient to allow him to complete tFayroll
examination. Defendants did not otherwise respond or attémnpebut the
findings of the payroll examination report. Defendants wad produce any
evidence at trial rebutting Kinder’s findings in the payroll examination.

While Defendants pointed out that Kinder himself did not regeey

documents from any banks, the contract puts the burderefamdants to produce
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documentation accurately reflecting all hours worked by theil@®mps, not the
accountant. Defendants also argue they should not be liabddl &kcause
Plaintiffs’ evidence at trial was insufficient to prove they breached the contract by
failing to maintain the required timekeeping system. They argue Plaintifd tail
show they had to maintain any particular systamhad to produce additional
records beyond their weekly contribution reports.

The real issue before me is not whether Plaintiffs showed Defénavere
required to keep some particular type of timekeeping systemathar whetheit
was appropriate for Kinder to apply Section 15’s rebuttable presumption when
Defendants provided their weekly contribution reports and ather
documentation. Kinder testified that the point of a paywdimination is to check
the accuracy of the weekly contribution reports, whichtlagéefendants’ reports
of which employees worked and how much they worked duringvengpay
period. In order to complete the examination, he needs other dotatron—
generally W-2s, Form 941s, and payroll summariaes compare to the weekly
contribution reports Defendants submit to the Union. sltundisputed that
Defendants failed to provide this documentation (except foldtopieces) or any
other documentation that could be used to check the accuracy ofettidyw

contribution reports
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If T accept Defendants’ interpretation of the agreement, Defendants could
misrepresent hours worked in their weekly contribution repantd Plaintiffs
would have no way to check the accuracy of the reports. Th& & reasonable
interpretation in the context of the parties’ agreements, particularly in light of
Section 15, as Plaintiffs would never have occasion to apm@yrébuttable
presumption if they were forced to accept Defendants’ weekly contribution reports
as true. I will not interpret the parties’ agreement in a way that does not make
sense. See Portell v. AmeriCold Logistics, LLC, 571 F.3d 822 (8th Cir. 2009)
(“[W]e prefer a construction that attributes a reasonable meaning to all the
provisions of the agreement . . . to one that leaves some pfdhsions without
function or sense.” (quotation marks omitted)). Plaintiffs have shown Kinder
properly applied the rebuttable presumption, and Defendants faded to rebut
the presumption or provide any evidence rebutting the accurfatyeagpayroll
examination. As a result, | conclude the payroll examination israiec and
Plaintiffs are entitled to collect all amounts reflected in the exatmn and
permitted by law and the CBA

First, Plaintiffs seek to recover $41,900.48 under ERISA, 29 U.S.C138 1
and 1145. If judgment in favor of the plan is awarded in a4% Hction, ERISA
mandates an award of:

(A) the unpaid contributions,
(B) interest on the unpaid contributions,

12



(C) an amount equal to the greater-of
(i) interest on the unpaid contributions, or
(i) liquidated damages provided for under the plan in anuato
not in excess of 20 percent (or such higher percentage abanay
permitted under Federal or State law) of the amount deternyned b
the court under subparagraph (A),
(D) reasonable attorney’s fees and costs of the action, to be paid by
the defendant, and
(E) such other legal or equitable relief as the court deems appropriate.
For purposes of this paragraph, interest on unpaid contrilsusball be
determined by using the rate provided under the plan, or, if nbeerate
prescribed under section 6621 of Title 26.
29 U.S.C. § 1132(9)(2)
Kinder’s payroll examination report shows that Defendants owe $29,286.20
in unpaid employee benefit contributions for the period of Bhe2013to May
31, 2016. Because | have concluded that the payroll examinatiancurate,
Plaintiffs are entitled to recover these unpaid contributiorfsee 29 U.S.C.
§ 1132(g)(2)(A). Plaintiffs do not request interest. See Res@t.tOrder at 8,
ECF No. 48 (“Plaintiffs’ request for liquidated damages do not include a separate
reques for interest.”). Plaintiffs request liqguidated damages in the amount of
$9,934.33, based on the unpaid contributions found in dyeolp examination.
Liquidated damages under 8§ 1132(g)(2) are limited to 20 percehiealinpaid
contributions. See 29 U.S.C. § 1132(g)(2)(C)(ii); Trustees of th&.\\B Local
405 Health & Welfare Fund v. Tichy Elec. Co., Inc., 2008 WA4@41, at *11

(N.D. lowa Jan. 15, 2008). As a result, Plaintiffs are entitle@d¢over $5,857.24
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in liquidated damages for unpaid employee benefits contritmitio Plaintiffs
request $1,362.81 in audit costs for the payroll examinatidnch | find is
properly supported, appropriate reffefSee 29 U.S.C. § 1132(g)(2)(E). Plaintiffs
have not yet submitted a request for attorhdges and costs but indicate they
intend to do so after judgment is entered in this matter

Plaintiffs also request $2,679.95 in liquidated damagesruaBéSA for
late-received employee benefit contributions they claim Defendaads tretween
January 1, 2013une 30, 2013 and September 1, 2048rch 6, 2016. They only
submitted documentary evidence in support of this requastheir briefing, and
despite my order directing Plaintiffs to supplement the reemd identify the
specific legal basis for each amount requested, Plaintiffs didspecifically
indicate which provision of ERISA they believe allows th&mnrecover these
damages They state generally that they seek to enforce § 1145 of ERSBA,
which damages are provided in § 1132(g)(2), so | am left iorssshey request

these damages under §§ 1132(g)(2) and $145.

3 Plaintiffs seek these costs under both ERISA and LMRA, and | conclude they are entitled to
receive them under either.

* In their complaint, Plaintiffs alleged “APS Inc. is liable for liquidated damages on amounts it

has paid and may pay in an untimely manner” under 29 U.S.C. 8§ 1132(a)(3). See Compl.  53.
They did not invoke this section again in later filings and provide no argument at all that
liquidated damages may be “other appropriate equitable relief” allowed under § 1132(a)(3). I am

not going to take this analysis up on my own without any indication from Plaintiffs that they
intended to pursue it or any argument or authority from Plaintiffs in support of it.
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The amount of an award of liquidated damages under 8 113pP(i3)(
predicated upon the amount of unpaid contributionssate. See United Auto.
Workers Local 259 Soc. Sec. Dept. v. Metro Auto Ctr., 501 2&3, 289 (3d Cir.
2007); Carpenters & Joiners Welfare Fund v. Gittleman C&% F.2d 476, 478
(8th Cir. 1988)(“[T]he term ‘unpaid contributions’ has been interpreted to mean
contributions unpaid at the time suit was filed, rather thamtributions which
were delinquent for some time but which were paid up before suit was filed.”).
Plaintiffs are not entitled to liquidated damages under § §)@EJ(without a
request for unpaid contributions. See Gittlema37 F.2d at 478 (“Therefore,
since there are no ‘unpaid contributions,” the funds are not entitled to liquidated
damages under section 1132(g)(2) because the availability af tteomages is
keyed to the existence of ‘unpaid contributions.””). Plaintiffs have not indicated
whether any of the contributions from which these liquidatathages resulted
remained unpaid when they filed this lavtsuiPlaintiffs have not identified any
other basis under which they request or believe they are entitleddive these
damages. As a result, | conclude Plaintiffs have not shown they @ttedeto

liquidated damages under ERISA for late-received employee benefit contmduti

> Only one entry on Plaintiffs’ chart of liquidated damages owed indicates damages owed for a
week ending after this lawsuit was filed, and that entry only appears to list the amount of
liquidated damages, not the amount of unpaid contributions. See E@B-Ro.
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Second, Plaintiffs seek to recover $2,640.94 under the terms of the CBA
and the LMRA, 29 U.S.C. § 185Kinder’s payroll examination report shows
Defendants owe $1,787.35 in unpaid union dues and cotidris. Because |
found that report accurate, Plaintiffs have shown they are entitleglceive this
amount. Kinder’s report also shows Defendants owe $606.22 in liquidated
damages, calculated according to the liquidated damagesipnoin the parties’
agreement. Because damages for a § 185 claim are governed by the tivens of
contract, Plaintiffs have shown they are entitled to this amoulfaintiffs also
request $247.37 in liquidated damages for late-received udioes and
contributions. Again, because Plaintiffs properly supportad tequest, and
because this is what the parties contracted for, Plaintiffs Bagen they are
entitled to this amount.

Defendants argued for the first time in their post-trig¢ftthat Plaintiffs are
limited to only collecting amountswed in the timeframe referenced in Plaintiffs’
complaint. Defendants were on notice of the recovery Plaintiffs seek, and
Plaintiffs presented evidence at trial of the recovery they sdakhviDbefendants
did not object to. SeBed. R. Civ. P. 15(b)(2) (“When an issue not raised by the
pleadings is tried by the parties’ express or implied consent, it must be treated in
all respects as if raised in the pleadings.”). Defendantsargument is also defeated

by Rule 54(c) of the Federal Rules of Civil Procedure, which stétas“fa]
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default judgment must not differ in kind from, or exceed in arhowat is
demanded in the pleadings. Every other final judgmentidignant the relief to
which each party is entitled, even if the party has notaseled that relief in its
pleadings’ Fed. R. Civ. P. 54(c) (emphasis added). Because this is not a default
proceeding, and because Defendants were on notice of the recaiatifffleek
and did not object to it, Plaintiffs can recover all amountsvltoch they are
entitled, regardless of whether these amounts were demanded in their sbmplai
CONCLUSION

Plaintiffs have met their burden of proof to show that Defetsdare liable

to them in the amount of $39,147,t@lculated as follows:

e Unpaid employee benefit contributions for June 30, 208/ 31,
2016: $29,286.20

e Liquidated damages for unpaid employee benefit contributions f
June 30, 201:3Vay 31, 2016: $5,857.24

e Unpaid union dues and contributions for June 30, 20y 31,
2016: $1,787.35

¢ Liquidated damages for unpaid union dues and contributioniufee
30, 2013-May 31, 2016: $606.22

e Liquidated damages for late-received union dues and coinbrisuor
Jan. 1, 2013June 30, 2013 and Sept. 1, 200ar. 6, 2016: $247.37

e Audit costs: $1,362.81

Plaintiffs also indicate Defendants are entitled to a credit of $9,162 48&. résult,
the total amount Defendants owe Plaintiffs for the clainthigsuit as of the date

of this order is $29,984.71.

17



Accordingly,

IT IS HEREBY ORDERED that Plaintiffs shall have judgment against
Defendants Architectural Painting Services, Inc., ArchitecturaltiRgirbervices
LLC, and Joseph Sherrillo, jointly and severally, in the amount of $39,147.19

IT IS FURTHER ORDERED that Defendants are entitled to a credit of
$9,162.48 against such judgment.

IT ISFURTHER ORDERED that as of the date of this order, Defendants
owe Plaintiffs $29,984.71 for the claims brought in this lawsuit.

A separate judgment will issue.

(?f») b\gwm»«k

RODNEY W. SIPPEL
UNITED STATES DISTRICT JUDGE

Dated this t day of April, 2017.
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