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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

FELISHA STARKEY, )
)
Plaintiff, )
)
V. ) No. 4:16 CV 93 DDN
)
MISSOURI DEPARTMENT OF )
ELEMENTARY AND SECONDARY )
EDUCATION, DIVISION OF )
VOCATIONAL REHABILITATION, )
and )
COMMISSIONER OF THE )
DEPARTMENT OF ELEMENTARY )
AND SECONDARY EDUCATION, )
)
Defendants. )

MEMORANDUM OPINION

This action is before the court upon the cross motions efptaintiff and the

defendants for judgment as a matter of laased upon the adminigtive record. (ECF
Nos. 19, 21.) The parties have consentethé exercise of plenary authority by the
undersigned United States Msigate Judge pursuant to 28 U.S.C. 8 636(c). The court
heard oral argument on July 14, 2016, Hrematter is ready for disposition.

On January 25, 2016, plaintiff Felist@arkey commenced this action against
defendants Missouri Department of Elemepntand Secondary Edaton, Division of
Vocational Rehabilitation ¥R”), and the Commissioner of the Department of
Elementary and Secondary Edtion. Plaintiff brings tb action under Title 1 of the
Rehabilitation Act, 29 &.C. § 722(c)(5)(J)(i), which allowen aggrieved party to seek
judicial review in a matter involving eligility for vocational rehabilitation and the

development of an individualized plan for employment.
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Plaintiff claims under 29 U.S.®.722(b)(3)(F) that defendants:

(a) failed to timely develop her individiieed plan for employment (Count 1);

(b) denied her right to amformed choice between employment outcomes under
29 U.S.C. § 722(b)(3)(B) (Count 2);

(c) violated her due process rights ung@ U.S.C. § 722(a)(5) (Count 3);

(d) through the hearingfficer violated her due press rights under 5 C.S.R. § 20-
500.190(8) (Count 4);

(e) through the Commissioner violated dee process rights under 5 C.S.R. § 20-
500.190(10) and (12) (Count 5);

(f) violated her rights under the Americans with Disabilities Act (“ADA”), 42
U.S.C. 8§ 12111, et ge(Count 6); and

(g) discriminated against her under 8456f the Rehabilitatin Act, 29 U.S.C.
§ 794(a) (Count 7).

The court has subject matter jurisdiction ung@ U.S.C. § 133aAnd 29 U.S.C. §
722(c)(5)(J)(1)). The court must considéine record and decide the case by a
preponderance of the evidencgee29 U.S.C. 8§ 722(c)(5)(J)(ii).

FINDINGSAND CONCLUSIONS

From the record before it, the coarakes the following findings and conclusions:

A. MedicalHistory

On October 2, 2000, plaintiff was seanhBarnes-Jewish Hospital in St. Louis by
Robert A. Swarm, M.D., in the Pain Managent Clinic. She was prescribed several
pain medications, including gapentin, Percocet, OxyContiRrozac, amitriptyline, and
lorazepam for various mentakalth issues, as well as tim@dphenidate for excessive
daytime sedation. (ECF No. 12 at 14.)



On February 22, 2001, plaintiff was seley Robert A. Swarm, M.D., for pain
medication management. Plaintiff reportdtht the medication regime at the time
allowed her to “have a life” and she had rdtyeaccepted a job. She reported right ulnar
neuropathy, pain in the right arm througle #bow. Dr. Swarm did not adjust her pain
medications at this visit.Id. at 16.)

On September 12, 2001, plaintiff was sdsnDr. Swarm for pain management.
She reported significant life ahges including an increase in daily exercise, cessation of
smoking, and she discontinudar use of Prozac. Dr. Swarm increased plaintiff's
gabapentin, and discontinued the amitriptylinkel. &t 17.)

On April 15, 2002, plaintiff was seehy Dr. Swarm for pain management.
Plaintiff reported significant right side stiza caused by a disc bulge. Plaintiff was
being assessed by two spine surgeons fasipte surgery. Plaintiff's medications
controlled her pain, but she has had scwaal flare-ups. She had ulnar nerve
transposition for her right oar neuropathy. There weneo changes to her pain
medications. Ifl. at 18-19.)

On January 29, 2003, plaintiff was seley Dr. Swarm for pain management.
Plaintiff had visited an emergency room doea migraine headache and was prescribed
several medications. Dr. Swarm indicated firaphylactic therapy was not indicated for
the migraine headaches asyet, because plaintiff's mignagés were highly infrequent.
Dr. Swarm indicated a trial of Maxalt, a magme pain medicatiorwas initiated but did
not change plaintiff's chronic pain medicationd. gt 20.)

On March 4, 2005, plaintiff saw Dr. Swarfor pain medicatin management. Her
medications were not changedd. @t 21-22.)

On May 15, 2006, plairffi saw Dr. Swarm for pain management. She was
complaining of increased bagkain. Due to the severitgf the pain, plaintiff had

curtailed some of her normacttivities and had to be absérdm work. Dr. Swarm filled
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out Family Medical Leave paperwork for hdme to these neededbsences. No major
changes were made to her medication list. &t 23—-24.)

On October 5, 2006, plaintiff saw Dr. Swarm for pain management. She reported
her back pain was more of a problem at tinne than her facial nealgia. She continued
to express interest in decreasing her use aficagon. She was to start another trial of
pain medication, desipramine. Plaintiff wiasconsider physicaherapy as well. I14. at
25.)

On March 31 and April 212009, plaintiff filled out halth assessments for VR
Services. She listed the medications she wasgdor chronic pain, depression, anxiety,
and high blood pressure. &istated that she would hapeoblems sitting or being
upright for eight hours, and theewas an inability to type.ld. at 45-48.)

On August 29, 2011, plaiff filled out a health assessment questionnaire. She
listed humerous medical issues includingain, headaches, problems in her arms and
legs, as well as depressiond. @t 4-5.)

On February 7, 2014, pHaiff's doctor, Anthony Guano, M.D., sent a letter
stating plaintiff would be capable ofttending school and wking with certain
accommodations: voice activated softwargitdl textbooks, and a headset that would

not put pressure on her headd. gt 6-7.)

B. VocationalRehabilitationHistory

Plaintiff was first determined eligibléor vocational assistance on February 15,
2007, and was determined @ave post-lumbar lamineshy syndrome; ongoing back
pain after surgery; secondary to atypical facial neuralgia; and intermittent, shooting pain
in the face. The right side of her face wallen and her left eye was partially swollen

shut. As a result of her medications she cap awvake only three tour hours at a time



before she has to rest. Also she has diffycsitting or standindgor long periods of time
due to her back painld{ at 1; ECF No. 13 at 3.)

On October 8, 2007, plaintiff wento MERS-Goodwill for an exploratory
evaluation to determine amappropriate vocational objiee. Several tests were
performed, but due to pain in plaintiffs hands and shoaldet all tests could be
performed. (ECHo. 14 at 56-59.)

On April 21, 2009, plaintifivas evaluated again and detered to be eligible for
services. She was listed as primarily havilegienerative disc disease and, secondarily,
trigeminal/occipital neuralgia and nerpain in her hands and arméd. @t 2.)

On August 29, 2011, platiff filled out a health asssment questionnaire, which
listed her current disabilities as facial paiggipital neuralgia, nees pain in both arms
and hands, low back pain, nerpain in both legs, migrainegnxiety, and depression.
(ECF No. 12 at 53-54.) 8halso filed an application for vocational rehabilitation
services. (ECF No. 13 at 1-5.)

The Missouri Division of Vocational Rebilitation determined that as of
September 6, 2011, plaintiff was significandigabled and eligibléor VR services. Her
listed impairments were atypical facialeuralgia and post-lumbar laminectomy
syndrome. She had litad endurance and mobility; limited ability to bend, twist, or lift;
limited upper extremity function; sensitivity to light, noise, and pressure on her head;
chronic pain; the need to frequently chapgsitions; and the nedd avoid bending her
arms. (d. at 420-21.)

On December 9, 2011, plaintiff movedPRacific, Missouri, requiring the transfer
of her case from one VR office® another closer to her. She indicated that she was
starting to search for patime employment based on heurrent abilities instead of

predicting her future medical problemdd. (@t 412.)



On July 16, 2@3, plaintiff met with VR represé¢atives regarding her case and her
interest in acquiring employment as a spelaciguage pathologist () or as a social
worker. Plaintiff was of t opinion neither of thoseccupations would involve a
significant amount of typing @would allow her to changsosture positions as often as
needed. Plaintiff did not seem intereste@mmployment services that would try to obtain
employment by usig her existing skill set.Id. at 367.)

On August 12, 2013, Claire Beck, VR @fi director, added a case note regarding
the denial of any additional educationahiting, given plainfi’'s current level of
education (a Bachelor's degree in psychgland a Master's degree in management
information systems), as wealb significant disabilities.ld. at 363, 367.)

On August 13, 2013, plairfitisent an email to Ms. Beck expressing her frustration
with the process. Plaintiff listed many bér problems with the employment options
suggested so far by VR, including: custonservice jobs, any significant telephone
usage, and sales jobs with significant compugage. Plaintiff did not believe she could
reenter the employment market with any loér current skills and, therefore, she
conducted researchtm speech pathology dnsocial work. Bothrequire significant
additional education.Id. at 359-62.)

On August 19, 2013, VR sent plaintiff dtkr discussing the decision to assist her
in obtaining employment wither limitations and the accommodations she requires, but
with the skills she alay possessed. She was deniedftimding for any further college
training. She was advised she had the right to appeal that decisioat 355, 357.)

On January 3, 2014, VR peesentatives discussed plaintiff's case and suggested
Ms. Beck, the office supervisor, take ovee tbase, because plaintiff was complaining
about unresponsive personnel. Ms. Beckedathat plaintiff was only interested in

contacting VR at the beginmgrof academic semesterdd.(at 353.)



On February 3, 2014, plaintiff was aded by a VR representative that her case
has been pending as eligidt over 600 days, and that, she did not supply updated
medical records, her case would be closéd. af 349.)

On March 11, 2014, plaintiff met with MBeck who summarized the meeting and
indicated it may not be realistic to belietreat plaintiff could wok enough to get off
social security disability becai®f the severity of her paand symptoms. Plaintiff, who
last worked 7 years earlier, described bemrent employment needs as work that does
not cause her pain to flare up; allows her to interact with people, because that helps take
her mind off her pain, counggts her depression, anxieand worry, and increases her
self-esteem; does not require hertype a lot, sit too longhold her arms bent, stand,
walk or twist a lot; is better scheduled fearlier in the day wén her symptoms are
better; involves no pressure on her head;dssbright lights which hurt her eyes; allows
her to move around, change pioss, walk around, and contrber activity; allows her to
take breaks; and uses voice activation veaifeé, which she feels is needed as an
accommodation. Plaintiff stated that shd dot have a vocatiogoal in mind and was
not set on speech pathologyd. (@t 346-47.)

On April 10, 2014, plainti emailed Ms. Beck regarding her meeting with two
other representatives. She i#d to agree to VR interviemg her family and friends or
providing VR representativesitiv her medication list. Sheagéd that she did not want
the list of medications placed in her fifer fear someone might try and steal the
medications. Additionally, plaintiff claimed th#te representativesdisted she do jobs
that she could not perform due disabilities in her arms. She believed that these
representatives were not taking her disabilities into due consideralibmat 292-93.)

On April 29, 2014, plaintiff signed aatment of understanding regarding the
purpose of the Discovery and Exploratigrovided by the Missouri Division of

Vocational Rehabilitation and MERS-Goodwill.lts purpose was to “determine a
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vocational goal that is suitable for me comsidg my skills, interests, aptitudes, abilities,
and limitations.” (ECF No. 12 at 49.)

Also on April 29, 2014, plaintiff applietbr assistive technology for educational
and future employment use. (ECF No.14 at 99-100.)

On April 30, 2014, plaintf met with both MERS-Godwill representative Leslie
Quarles and others about the Discovery &waluation process. It was noted that
plaintiff was generally uncooperative with trepresentatives andeskvould only discuss
those activities she could not do. VR deteed that her painvas subjective and her
limitations were so fused into her brathat she would automatically reject any
suggestions that were not what shed h@ready decided on—training for speech
pathology. She was currentiyrolled in two online classésr speech pathology through
the University of Utah. Although she wasrrently using the computer to type and
participate in these classeshe insisted that VR needéal provide her voice activated
software for these classes. Plaintiff was dbsd as being as difficult as possible; she
would not look up phonaumbers or make phone callsst of the process without the
voice software. Plaintiff stated that, if thd®es not work out the way she would like it
to, she will “have a hearing and fight it out witbu in court.” Plaitiff stated she could
not do repetitive hand motionseeds to be able to sit,asid, walk, and do different
physical activities; is interestad using her voice to do theb; and likes interacting and
helping people. (ECNo. 13 at 290-91.)

On April 29, 2014, plaintiff and Ms. Quadeanet for a planning meeting. Plaintiff
desired employment that would provide necgssanimum income istead of disability.
Her limitations were listed again and she emeakthat she would ed flexibility to do
certain tasks at home or on other daystduger disabilities.(ECF No. 14 at 50-52.)

On May 2, 2014, Ms. Beck provided plafhwith a possible job opportunity and

requested a copy of plaintifftesume. Plaintiff stated skes interested, but saw no use

-8-



in providing her resume as it had not bekiermined what type of employment she
should be pursuing. (EQW¥o. 13 at 266—7,1276-80.)

On May 12, 2014, an update email was gegarding plaintiff's case. Plaintiff
was uncooperative in providing specific information regarding her medications, or in
releasing her medical information to hevadate. Goodwill's representative attempted
to explain how the medical information woulé necessary if a specific vocational goal
was developed after the discovery portionptHintiff's case was completed. Plaintiff
reiterated that was not necessary and sheeddotsee such a demand in writing. (ECF
No. 13 at 256.)

On May 27, 2014, plaintiff met with @alwill staff membemDonald Vaisvil who
providedan overview of the voice-gcated computer program. He explained that a user
needed to spend several hours and sessionsngasith the program, which continues to
adjust to the specific use(ECF No. 14 at 1-3.)

On June 3, 2014, Bob Cunningham, Ph.D., assessed plaintiff for an assistive
technology assessment. Dr. Cunningham’s gaa to investigate the use of assistive
technology to assist with plaintiff's parti@pon in work and postecondary education.
However, plaintiff could notdemonstrate this technolodggr Dr. Cunningham because
she lacked an alternativerphone or headset. Dr. Cungham discussed the use of
different note-taking software and some tbe accessibility features of her Apple®
products. It was noted that plaintiff mighénefit from an adjustable desk due to her
inability to sit or stand for prolonged peds of time. (ECHNo. 14 at 47-49.)

On June 4, 2014, plaintiff and Gooilwrepresentatives exchanged emails
regarding plaintiff's ability to answer some of the skill questionnaires. Plaintiff
complained she could not continue havilujmg meetings with VR personnel and
Goodwill representatives. d&dwill noted that plaintiffhad been complaining of
constantly driving t@ppointments. (ECRo. 13 at 181-86.)
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On June 9, 2014, plaintiff and Gooilwrepresentatives exchanged emails
regarding her need fassistive devices. Plaintiff irsted her treatment and school had
nothing to do with her employment evaloatiand the reason hptans had not moved
forward was the result of Goodwill and heltvacate expecting her to do things her
disabilities prevented her from ag, such as answering eisafrequently, researching
and following up on matters indepgently, or driving to appotments. Plaintiff insisted
that, if she was denied these items, it Wasause the Goodwill reggentative has “a lack
of understanding [regarding] invisibledisabilities.” She then requested the
representative’s supervisorcentact information. I¢. at 164—-80.)

On June 13, 2014, plaifftiand Goodwill exclanged emails regding meetings
and her expectations, including an attemptufmate her résumé. Plaintiff resisted
updating her résumé and was unable @atioue emailing Goodwill, because it was
taxing on her disabilities. 46, she was unable to user cell phone frequently.ld| at
115-21.)

On June 17, 2014, a locapeech therapist informed Goodwill that a speech
therapist normally had to dete 10 to 20 minutes per client to document the therapy
session or other client interactions. And ga@omputer skills were also necessarid. (
at 132-39.)

On June 20, 2014, plaifitimet with Goodwill represdatives to conduct career
exploration. She reviewed careers such as social human services assistant, intake
specialist, library assistgnactivities aide, home care companion, substance abuse
counselor, and speech pathology. Severdhede careers requisggnificant amount of
time traveling, entering data and notes iatoomputer, completing a significant amount
of paperwork, and meeting firm deadlinetd. &t 4-8; 90-91.)

On June 23, 2014, Goodwillontacted a local speegiathologist to learn the
requirements of that career field. Speeelthology required lifting at least 15 pounds,
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grasping and clasping, reachiagd pulling, and sitting at a desk for two hours or longer.
(Id. at 86—97; ECF No. 14 at 9.) Plaint@hd Goodwill exchanged emails regarding her
lack of practice with the voice-assisted s@ite and her lack of progress on the discovery
and exploration part of her employment assesg. Plaintiff alsdisted the issues she
was having with her employment plan, duebtith medical and personal reasons. She
can sit only 30 minutes at arte and driving an ho and half to tB Goodwill office is

too long for her to sit. She cannot participate in online school activities because typing
causes too much pain, but sten complete some online courses. (ECF No. 13 at 74—
77.)

On July 2, 2014, Ms. Quarles met wihlaintiff to review her vocational
exploration. Her limitations were restatad was the fact that she was not able to
participate fully in theexploration process. (ECF No. 14 at 95-98.)

On July 3, 2014, Goodwill psonnel noted that there weestill issues regarding
the exploration report.Goodwill determined that plaiff could not work full or part
time in either of her two main fields ahterest due to hmepersonal scheduling
commitments and physical rastions. Furthermore, aintiff would not need an
additional degree in Counseliriy Speech Pathology in order to work part time. She
already has skills that are @gable to the wik of home companions and disability
advocates. The agency detened it would meet withplaintiff to state its
recommendation for job development at all; itukebthen offer her a hearing. (ECF No.
13 at 65-69, 98-102, 109-10.)

On July 8, 2014, Gadwill provided an assessmampdate. Two therapists were
interviewed and indicated tha&ometimes speectiherapists were required to pick up
children or crawl under table® focus their youth patients.Plaintiff disputed that
finding. (d. at 64; ECF No. 14 at 10.)
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On July 16, 2014, emailsetween Goodwill and plaiff detailed the problems
plaintiff was having contacting speech @y locations for shaaving and Goodwill's
offer to contact places for he(ECF No. 13 at 62—-63.)

On July 24 and 28, 2014, several emait&se exchanged between potential speech
therapy observation locations, VR, and plaintiffthe final emails oruly 28 indicated
VR was unsure that plaintiff had ever falled-up with any of the leads for possible
observations. I¢. at 19-26.)

On July 29, 2014, Ms. Beck filed a casete regarding platiff's shadowing of
speech therapists. There were no speeclajgists that would alls both plaintiff and
VR personnel to observe a session; therefolia@ntiff must schedule the observation on
her own. One organization hladen contacted, but it refusedattow plaintiff to shadow
due to her “volatile and uncooperative” naturlaintiff refused to release information
regarding her medical conditions to thiganization, which posed a liabilityld( at 16,
35-38, 43-59.) Separatelgpodwill contacted additional speech pathologists to inquire
about their workload and requirements. @peech pathologist traveled 25-50% of the
time. (d. at 10.)

On August 15, 2014, Goodwill contactedogal counselor for an informational
interview. This counselor saghe traveled 30-40% of hday, needed to bend, stoop,
twist, turn, remain in one position for axtended amount of time, lift 15 pounds or
more, and be exposed to heatgoolonged periods of timeld( at 10.)

On August 22, 2014, Ms. Ques assessed plaintiff's case. Ms. Quarles indicated
plaintiff is unable to lift morghan 15 pounds, climb, grageach, pull, pushtwist, turn,
stoop, endure prolonged heat or cold expgsamd endure prolongesitting, walking, or
standing. She must have access to a chéeaito recline with ie packs dung lunch or
other breaks. She cannot type due to p&ine did not participate with Goodwill fully in

the exploration processAppointments lasting more than two hours were a problem for
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her, but she insisted on noa¥eling to and from shorter ppintments every day. She
refused to go to the local GoodMCenter to work on the voe activated software if it

was only for one hour, sayingwas not a good use of heame and the software should

be given directly to her to practice at hem She refused to provide a list of her
medications. She was slow to respond to communication, she had only limited
availability, and was generally lited in her participation in thexploration process. She
was unwilling to work on her reme as it was “premature.On June 2, 2014, plaintiff

was provided with a list of speech patholdggations to job shadavbut plaintiff never
followed up with them. Opportunities for jahadowing were offeceon April 29th, July

8th, 9th, 15th, 23rd, and 28th, but to M3uarles’s knowledge, plaintiff never followed

up. Ms. Quarles did not recommended jobel@ment due to her concerns regarding
plaintiff's stamina and other limitations. The accommodations she has requested would
be considered by engjlers as unreasonalbased on the primary responsibilities and
expectations of the positions. (ECF No. 14 at 12-14.)

On September 9, 2014, VR met with pléitio review her request for vocational
rehabilitation services and tipeogress of her case so fatccording to VR employees,
plaintiff was either unwillingor unable to cooperate witiR from April through August
2014. She attended dictation training drel a few meetings with a VR employee.
Plaintiff did not follow up vith potential employers on lppleads or contact speech
therapists or counselors for informationatenviews. Plaintiff di not respond to or
return phone calls and was reluctant to ficacusing the voice-activated software. In
fact, plaintiff had not installed the softveaon her computer, citing the lack of a
microphone or a Bluetooth dee. Plaintiff cited her pajnmedications’ side-effects,
limited stamina, inconvenience, and costsraasons for her failure to participate.

Plaintiff did not explore any alternative voaatal goals, but remaindtked on a goal to

13-



return to school and studyesgch therapy, regardless of lr@ability to meet the physical
demands or stamina requiremen{ECF No. 13 at 6-7.)

Goodwill provided an Exploteon Planning Report whictlescribed its interaction
problems with plaintiff. It nted that plaintiff refused tehare her medical information,
which limited their ability toassess the support sheeded. Plaintiff amntered that this
information would not be privacy protectedsoodwill also indicated that plaintiff was
slow to respond to communications, had limigvailability, and was generally limited in
her participation. Plaintiff countered th&R rescheduled appointments as well.
Goodwill indicated that plaintiff was uniing to work on her résumé; would not
practice on the audio software because ef itttconvenience of thing to Goodwill's
office; and failed to follow upvith provided spech pathology observation opportunities.
Although the locations were prioked, plaintiff failed to followup on any of them. The
importance of job observation wdscussed on April 29, May Suly 8, July9, July 15,
July 23, and again on July 28014. Plaintiff never regmded. Goodwill determined
that plaintiff should not pursuthe fields of speech pathology or counseling; it also
determined that plaintiff ought not to workllftime in another fielddue to her lack of
stamina and other limitations. Plaffis requested accommodations would be
unreasonable based on these employmentigus responsibilities and expectations.
Goodwill suggested plaiiff look to ways towork part-time or feelance from home.
(ECF No. 13 at 28; EENo. 14 at 45.)

VR sent a letter to plaintiff on October 2014, informing her that “[d]ue to the
severity of your disabling condition, it agre that you are unable to benefit from our
services at this time.(ECF No. 12 at 8.)
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C. Hearing

On May 29, 2015, a hearimgas held at the South Vdaanal Rehabilitation office
in St. Louis, Missouri. Plaintiff was presst with counsel. (ECF No. 9.) Plaintiff
admitted several exhibits. (ECF No. 1(F)rst, the deposition oKevin King, M.D., a
family physician, stated thdite diagnosed plaintiff with igeminal neuralgia, occipital
neuralgia, chronic headachdew back pain from lumbasurgery in 2003 and 2009,
lumbar radiculopathy, myofascial painnsyome, peripheral neuropathy, and attention
deficit disorder. She requires accommaaiadi and modificationgncluding additional
testing time due to hertfention Deficit Disorder and didian software with an earpiece.
Dr. King asserted plaintif€ould work but she needs empinent that would allow for
changes in position, the occasional use efan her muscles, mawvent, little computer
work, and flexible hows. (ECF No. 10.)

Plaintiff's pain management physician, thony Guarino, M.D., stated that she is
capable of attending schooldmworking as long as thereeamodifications in place to
prevent exacerbation of her chronic paimaitions—trigeminal neuralgia, peripheral
neuropathy, and low back pain. She needsevactivated software, headset which will
not place pressure on her head, andaligextbooks.(ECF No. 10-11.)

Evidence was presented that plaintiff obeera speech-language pathologist, Jan
Butler, on September 23, 201&he arrived early, stayed fthree hours of observation,
and stayed late to ask quessaabout the profession and lodservations. (ECF No. 10-
1.) Plaintiff would be ontinuing volunteer opportunitiesith Ms. Butler beginning on
June 26, 2015. (ECF No. 9 at 7:1-3.) mi#i shadowed anotlmespeech therapist,
Pamela Haas, on October 1,120for three hours. Plaintiff began volunteering at the
Immigrant & Refugee Women’s Program Bt. Louis on May 19, 2015, providing
English instruction to a Taiwanese womafeCF No. 10-8.) Otheexhibits evidenced
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the various emails and contacts plaintifhd with various speech pathologists and
organizations she was attempting to shad@®CF Nos. 10-2, 3, 4,5, 6, 7, 9, 10.)

Plaintiff testified on direct examinatido the following. Sk has an MBA and a
degree in psychology. She worked as atéih, a data management specialist, and an
internal IT auditor betweed995 and 2007. (ECHWNo. 9 at 10:7-17.) She is now
diagnosed with degenerative disc disgasongenital neurgla, and peripheral
neuropathy. If. at 10:22-24.) She can no longer rapp¢he majority of her time at a
desk or sit in a chair typing. She has a current employment goal of becoming a speech
language pathologistyvhich will require her to completa Master's degree in speech
pathology and obtain a license from the st&earrently she requiredictation software, a
Bluetooth earpiece, additional testing time, arettbnic textbooks to complete classes.
(Id. at 11:3-22.) Plaintiff believes that shautd work as a speedanguage pathologist
if she was given an extra break, during whstie would need to take medicine, recline,
and ice her back. After that break stwaild continue working for the day.Id( at 12.)
Plaintiff has shadowed various therapists and is currently working with a woman’s
program teaching women to spdaikglish. She needs the flexibility to move around that
speech pathologists have, degieg on the clientele.ld. at 13.)

On cross-examination, plaintiff testifiedat speech pathologyas the only career
that she found that fit her needs. She madreebreak in addition to her lunch hour and
may have to move to part time work or flesne. Currently, plaitiff needs to lie down
once a day for 45 mites to an hour. Id. at 15-17.) She works #te immigrant clinic
for two hours a week and she will be assstinspeech pathologist for approximately six
hours a day. Plaintiff shadowed the spepekhologists after her case with VR was
closed, because the schems on summer break whenesfirst contacted them.ld; at
19-21.)
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Ms. Beck testified that, although shermally supervises employees who work
with clients, she occasionally helps clients,the case is particularly difficult or
complicated. Id. at 22:1-14.) After itially denying plaintiff's request for additional
college training, because she could paygsiuse the skills she already has for
employment, plaintiff and VR agreed to engagdiscovery and exploration process. In
discovery and exploration, work samplegemiews, and résumé development are done
to see what careers are possiblel. &t 23.) Plaintiff was origally referred to Goodwill
in Washington, Missouri, but after a threeuhaneeting with them she refused to work
with them again. Ms. Beclstated that plaintiff reked to provide them certain
information or accept suggestioabout other possible aversuef employment. She was
then reassigned to Goodwill in St. Louidld. (at 24:6—-24, 25:2-18.) Ms. Quarles was
assigned to work with her. Ms. Quarles doded that due to her multiple limitations
and limited stamina, plaintiff was unable to work in any capacity.

Ms. Beck testified about the possible reasimnsase closure that are listed in the
VR client services guide. (ECF No. 10 a).1@nder the guide, VR must select only one
reason for closure, and ingmtiff's case this was beaae they found “disability too
significant/unable to benefit from VR services.” (ECF No. 9 at 27:18-22.) This decision
was based on input from plaintiff and rhimitations that wee shown during the
exploration process. These limitationgluded: debiliting pain, medication causing
drowsiness, limited driving timéyeing unable to sit for prohged periods, her inability
or unwillingness to participate isuggested activities, her needlie down or recline at
work, and her need to take bkeamore often than normal.ld( at 28.) If VR could
choose two options for closurkls. Beck would have also aken failure to cooperate.
Plaintiff missed appointments, refused to do suggested activities, was not forthcoming

about medications, would not help deyela resume, and was upset when possible
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employment leads were suggested. Plaiatifged that Ms. Bec#tid not understand her
limitations and was suggesting activetiglaintiff was unable to do.d_ at 29.)

Ms. Beck then discussed the federaldglines for rehabilitative services (ECF
No. 11, Ex. 1 at 40), and thgpes of case closures listed there. Based on the federal
guidelines, Ms. Beck would still choose “dislity too significant to benefit from
services” as her primary reason for closingimiff's case. (ECHNo. 9 at 30:11-15.)
However, a second reasonuwie have been “no longer intested in receiving services or
further services.” This code is for indivigls who choose not to participate or continue
in the VR services prograrmcluding failure to make appointments, counseling, or other
services. If. at 30:16—23.) Ms. Beck testified th@aintiff either missed or rescheduled
at least half of her appointments.

Ms. Beck testified to the medical eeildce in the VR mords, beginning on
August 29, 2011. Plaintiffilfed out a questionnaire thattiesl all of her disabilities and
the limitations she had due f@ain and medications.Also, VR had a letter from
plaintiff's doctor, Dr. Guarino. I¢. at 38:4-22.) Ms. Beck &ed that the restrictions
listed by plaintiff and her doot would impact her ability tibe employed as a speech
pathologist. Some problems included her iligto sustain typingholding her arms in
a bent position, her inability tawear headgear, her sensitivity to light amaise, chronic
pain that limits her endurance, and heed to frequently change positionsd. gt 39:6—
24.)

Ms. Beck testified that her last meetwgh plaintiff included a summary of why
employment services were not recommendethese reasons inded her lack of
cooperation, her lack of followkrough, reluctance ttully participate,and the fact that
plaintiff found it painful and inconveent for her to participate. Id. at 42:15-23.)
According to Ms. Beck, plaintiff made excuses for her lacgasticipation, including not

being able to type, not wanting to drive ir$b. Louis, being able to sit for only thirty
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minutes, and being unable to drimere than an hour and halfld(at 44.) Plaintiff
could not sit for more than ernor two hours at a time, twaays in a row, because any
desk work had to be in small amounts dhdn she would need to get up and move
around. Ms. Beck testified that these tyé limitations would make employment as a
speech pathologist or in almasty kind of job difficult. [d. at 47: 2-12.)

Ms. Beck testified that, because VR &@dodwill were already having issues with
plaintiff, she had plaintiff gin an agreement regardingetldiscovery and exploration
process. These issues umbéd plaintiff refusing to anssw questions about medical
conditions, treatment, limitationgnd past work experiencesAlso the discovery and
exploration process involved work samples aridrmational interviews in the St. Louis
area, requiring plaintiff to travel, sotméng plaintiff was ré&ictant to do. If. at 49:9—
25.)

Upon cross-examinatioriMis. Beck admitted that she was not a physician and
made her disability determination based oe #ttions of the platiff. Although she
considered Dr. Guarino’s lettervitas not the deciding factorld( at 52-53.) Ms. Beck
testified that although the listed reason ¢tosure was her disahlj condition, the case
notes indicate that plaintiff's lac&f cooperation was a problemld.(at 54-55.) Ms.
Beck admitted that often we activated software andrpece usage would not be
unreasonable accommodationdd. @t 56.) According to MsBeck, plaintiff's stamina
limitations and her inability tase the computer for exterdiperiods oftime would be
problematic. Id. at 59-60, 65-66.)

Ms. Beck testified that plaintiff alsdailed to follow up on referrals for
employment, including with speech pathologistsl. &t 72.) Plaintifitomplained to Ms.
Beck that she could not continue to answarails because it was fatiguing, but then
complained of the same pieim when the telephone wasedsinstead. Ms. Beck also

reported plaintiff missed six or seven appuoiahts, about half dier appointments.d.
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at 73-75.) On September 2014, all parties met andsdussed different options and
informed plaintiff of her right to ask for aifshearing. VR indicted that it could not
recommend employment servicis a full-time speech pathmyy position. Ms. Beck
and Ms. Quarles indicated that they could$bly support part-time work in counseling
or other goals, but plaintiff would ndiudge from full-time employment in speech
pathology. [d. at 97-98.)

Ms. Quarles testified that plaintiffdnterests were speech pathology and
counseling, and possibly writing a blog or mpivoice-over work. Quarles stated that
plaintiff only spent two sessionsith the Goodwill ITworker learning how to use the
voice-over technology. This was an insu#iti amount of time to learn the program and
for the program to adapb plaintiff as well. Plaintiffalso insisted she could not meet
with her two days in a row or meet witBoodwill employees an entire day; these
limitations concerned Ms. Quas about plaintiff’'s abilityto work full time. (d. at 85:4—
12.)

Ms. Quarles provided plaintiff with sens# speech pathology leads, but would
have to follow-up on them herself, becaydaintiff never did. When Ms. Quarles
provided other employment opiis to plaintiff, she would nk& reasons why those jobs
were not appropriate for herld( at 85-86, 89-90.) Ms. Quasl¢estified that, if plaintiff
followed-up on any given leads, it was nmuhiafter they were provided to hend.(at
94:7-10.)

On cross-examination, Ms. Quarles désed how plaintiff complained of the
distance of the drive tthe Goodwill office, forty minutegach way. Plaintiff was also
unable to complete longer, less frequent agpwamts. The voice activated software was
available at the Goodwill officeloser to her, but that wascionvenient for plaintiff as

well. Goodwill does not loan out equiemt for use at a client's homeld.(at 93:5-25.)
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D. HearingOfficer’s Decision
1) Facts Found

On June 17, 2015, the hewy officer issued a writte decision that found the
following facts.

Plaintiff completed an application for V&ervices on August 28, 2011, stating her
disabilities as atypical facial neuralgiadapost-lumbar laminectomy syndrome. Her
limitations included limitd lifting, bending, sensvity to light and noise, a need to avoid
pressure on her head and face, limited enaeraa need to frequiy change position,
and avoiding bending her arms at ad#gyree angle. (ECF No. 9-1 at 3.)

Plaintiff missed appointments on Septen 16, November 2and November 8,
2011. Plaintiff then movedna her case was transferredatmew office on December 9,
2011. VR contacted plaintiff on Decemhk2, 2011, and she indicated she was still
interested in services on January 10, 2012. Plaintiff missed aragtheintment and it
was rescheduled to March 1, 2012.isT&ppointment was missed as weld. gt 3—4.)

Plaintiff kept her appointment on Mdrc7, 2012, and possible employment
services were discussed. On June 8, 2plEMtiff discussed possibly working towards a
Master’s degree in social wok speech pathology, and g specifically with the
elderly. An appointment on December 2012, was not kept; neither was one on
December 11 or 18, 2012. Qwanuary 6, 2013, plaintiff contacted her counselor to
inquire about school and how to stam firocess for educational servicekl. &t 14.) On
May 1, 2013, plaintiff indicated that shedheesearched summeiaskes, possibly online
with Utah State University. Plaintiff's cougler indicated that such would have to be
discussed and that his supervisor mustnvelved. On July 16, 2013, plaintiff and her
counselor discussed how the reimbursenpmntess might be handled and how these
classes would be required for the graduabg@m. They also disssed how her current

college degrees, a Bachelor’s degree in Rslpgy and a Master’s degree in Information
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Management Systems, might be used for egmpent. Plaintiff stated she could not now
type like she could in her previous job®laintiff also indicated she must alternate
between sitting and standin@he felt employment was impolska with her existing skill
set. A letter was sent on August 19, 2GiBnmarizing the discussions, stating VR staff
would assist her in obtaining employmeningsher transferable work skills and her
needed accommodationdd.(at 4-5.)

On January 27, 2014, a ten-day closutteftevas issued. Plaiff responded she
was still interested in services and woudd working with Byrem Koster, a Senior
Advocate. During a meeiy on March 11, 2014, accommadas were outlined and a
discovery and exploration predure was suggested to determine whether plaintiff would
benefit from any services at allld(at 5.)

On April 1, 2014, Goodwill began thesdovery and exploration process with
plaintiff. On April 7, 2014the Missouri assistive technology program was suggested to
allow plaintiff to learn howto use the voice activated sefire program. On May 12,
2014, plaintiff stopped her limited participationthe discovery andxploration process,
because she needed to find a new doctor. Plaintiff was taking two classes, but would not
discuss them with Goodwill.lId. at 5.)

Plaintiff was advised that an occupaiad therapy assessment was needed, which
would require a physician’s request. Pldinjuestioned the need for this assessment,
but nonetheless, her doctor sent a requedtlay 15, 2014. Duringlune 2014, plaintiff
was offered several opportunities for job shaithgywwhich plaintiffwas slow to follow-
up on. VR, Goodwill, and Missouri Assistidechnology staff provided training on the
voice-activated software and informatiorgaeding possible employent opportunities.
(Id. at 5-6.)
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On September 9, 2014, plaintiff and mesrdof VR staff and Goodwill met and it
was decided that VR would not recommend aypient services atithtime due to the
severity of her disabilities.ld. at 6.)

2) Hearing Officer’'s Decision

The hearing officer found that plaintiflearly met the medical requirements for
VR services. Plaintiff was given many oppmities to use VR services, but failed to
take advantage of these opportunities. eseh services includettaining for voice
activated software, providing contacts fmtential employment, and shadowing speech
pathologists. Plaintiff stated that she cbuabt participate due tpain, medication side
effects, limited stamina, sty and inconvenience. Theearing officer's decision was
stated thus: _"Decision: The decisimf the Missouri Division of Vocational
Rehabilitation to placeMs. Starkey's record in an irtae file status on 9/17/[2]014
because of the indlty to benefit from VR serices is upheld." Id. at 5-9.)

E. Commissioner'®ecision

Plaintiff appealed the decision of the hegrofficer on July 2, 2015. Plaintiff
argued to the Commissioner that the heariffge’s decision waserroneous because
(1) it was based on facts outside the reasomgeher case closure; (2) it was based on
the unstated determination that plaintiffsu@ot responsive and cooperative with VR; (3)
the stated reason, that plaintiff was toeathled to benefit from VR services, was not
supported by the record; and (4) there was an improper ex-parte meeting between the
impartial hearing officer, VR representatives, Goodwill representatives, and defendants’
attorney. (ECF Nal4-14 at 1-2.)

Defendants responded that the hearinficef properly found that plaintiff's

uncooperative nature and hesalling condition resulted in VR’s decision that plaintiff
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could not “benefit from an employment outoerh Defendants argued that, had plaintiff
been open to career goalhet than speech pathologyR may have been able to
provide services. VR determined thatiptiff's disabilities would prevent her from
finding employment as a speech pathologistl, therefore, she could not benefit from
VR services. Defendants argued the imggarofficer properly relied on plaintiff's
uncooperativeness because of the cost aocdnirenience of traveling to training and
employment opportunitiegnd plaintiff's disabling contions, including “pain, narcotic
side effects, [and] limited stamina.” Finallgefendants argued that plaintiff did not
preserve the alleged ex-parte commutiica for appeal. The last argument was
explained as a misunderstamgli because plaintiff and héawyer requested time to
confer before the hearing and, therefor@ythvere not brought into the hearing room
until twenty minutes after the schedulgdrt time. (ECF No. 14-13 at 1-2.)

In a one-page document the Comnussir of Elementary and Secondary
Education made the following decision:

Guidance used to assist review of awistrative proceedings requires clear
and convincing evidence to overturn or modify.

Black’'s Law Dictionary defines ehr and convincingevidence as
“Evidence which is positivegrecise and explicit, agpposed to ambiguous,
equivocal, or contradictorgroof, and which tends tdirectly to establish
eh point to which it is atliced, instead leaving it a matter of conjecture or
presumption, and is sufficient to make out a prima facie case.”

In reviewing the documents presented at the due process hearing, the due
process hearing transcript, lettersnfrdoth attorneys and review of the
relevant regulations, | find that the partial hearing officer’s decision was
based upon competent and relevant evidence. Therefore, your appeal must
be denied.

(ECF No. 9, Ex. 2.)

-24-



DISCUSSION

Plaintiff and defendants move for judgmiébased on the administrative record
now before the court. (ECF N019, 21.) As stated, thewrd must consider the record
and decide the case by a prepanaghce of the evidenc&ee29 U.S.C. § 722(c)(5)(J)(ii).

For the reasons discussed below, the cgiamts each of the parties’ motions for

relief only in part.

A.  Titlel of the Rehabilitation Act (Counts 1 and 2)

Plaintiff alleges two violations of Titleé of the Rehabilitabn Act, 29 U.S.C.
8§ 720, et seq. First, that VR failed to timelydevelop her individualized plan for
employment as required by 29 U.S.C. 8§ 72&W{F). Second, VR denied plaintiff her
right to choose between employmentammes as guaranteed by 8§ 722(b)(3)(B).

The state agency’s decisions under thadRditation Act are to be reviewed by
this district court under “a preponderamafethe evidence [standard], while giving due
weight to the conclusions reached in the State’s due process heaRegves v. Mo.
Dep’t of Elementary and Secondary Edut22 F.3d 675, 6B (8th Cir. 2005)see also,
Wasser v. N.Y. Office of Vocational and Ed8ervs. For Individuals with Disabilities
602 F.3d 476, 480 (2d Ci2010). This standard tsnore deferential thamle novo
review, and requires the district court téraen from its own notions of sound policy for
those of the state authorities.Reaves422 F.3d at 681. Thideferential standard is
particularly applicable where, as here, “tfistrict court receivedho new evidence and
made no independent factual findings . . Id”

The Rehabilitation Act requires the statgency to develomnd implement an
"individualized plan for employment" (IPE),

in a manner that affords eligibledividuals the opportunity to exercise
informed choice in selecting aemployment outcome, the specific
vocational rehabilitation services to peovided under # plan, the entity
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that will provide the vocational rebgitation services, and the methods
used to procure the services, consistatit subsection (d) of this section.

29 U.S.C. § 722(b)(3)(B). ENIPE should be developed

as soon as possible, but not lateartha deadline of 9@ays after the
determination of eligibility desdmed in paragraph (1), unless the
designated State unit and the eligibielividual agree to an extension of
that deadline to a specific date by which the individualized plan for
employment shall be completed.

§ 722(b)(3)(F). The IP should take into account the “unique strengths, resources,
priorities, concerns, abilities, calplities, interests, and inford choice of the eligible
individual, consistent with the general ¢aaf competitive integrated employment.”

§ 722(b)(4)(A). Furthermore, ¢hIPE must be agreed to asigned by both the eligible
individual and a qualified weational rehabilitation counsel@mployed by the state.

8§ 722(b)(3)(C). An eligiblendividual does not have an limited ability to select an
employment goal and, therefore, havelB& developed only for that goabee Reaves
422 F.3d at 680;aFleur v. South DakoteCiv. No. 05-4153 KES2007 WL 1447734, at
*10 (D.S.D. May 10, 2007).

In the present case, the stAfR agency determined thalaintiff was eligible for
services on September 6, 2011. Speally, the VR case note indicated “[t]he
participant and counselor have determined that individual requires and can benefit
from VR services to prepartr, enter for, enter into, enga in, or retain gainful
employment.” (ECF No. 13 @?20-21.) This determination should have resulted in an
IPE developed byecember 6, 2011, but plaintiff's #@ans made that impossible. She
missed appointments on Septber 16, November 2, Nawber 8, December 9, and
December 12, 2011, and Januaéy February 23, and March2Q012. (ECF No. 9 at 3—

4; ECF No. 13 at 405-18.)On November 2, 2011, ahtiff called Ms. Beck and
informed her that she dda lot going on fomext few months, but wés case left open.”
(ECF No. 13 at416.) Throughout @2 and until Jy of 2013 plaintiff did not
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reasonably engage with VR in develogi a plan for services, by contacting VR
infrequently. [d. at 357-404.)

In July 2013, plaintiff and VR were iroatact several times, discussing a possible
vocational goal, without which an IPE could &t developed. On August 19, 2013, VR
denied plaintiff's request for further cafje education, because believed she could
become employed witthe skills plaintiff already possessedd. (at 355-57, 360-61.)
Plaintiff insisted that she calihot return to her previoysb and was only interested in
education which would further her desire decome a speech pathologist or a social
worker. (d. at 361.)

There was no contact between VR ataintiff until December 2013.1d. at 354—
55.) On January 27, 2@, VR sent plaintiff a closure letterld(at 351.) Plaintiff met
with VR representatives on March 11 and 2014, when a Discovery and Exploration
(D&E) process was discussed; no IPE was discussied.at(337, 346-47.) The D&E
was to begin on March 31, 201idl.(at 337); it was not actually commenaceakil April
30, 2014. Id. at 290-91.) The D&E agreentewas signed on April 30, 2014, by
plaintiff and stated,

| understand that the purpose ofsBovery and Exploration service
provided by MO DVR ad MERS-Goodwill, is todetermine a vocational
goal that is suitable for me consiohgy my skills, interests, aptitudes,
abilities and limitations

| understand that the discovery procedsinvolve questiondo learn about
my medical conditions, treatments, limitation, skills, aptitudes, abilities and
interests as well as npast work experiences.

| understand the exploration prese will involve work samples, job
shadowing, informational tarviewing as well as other forms of research to
learn about specific vocational goals and how they might match with my
limitations, skills, aptitudes, abilities and interests.

(Id. at 288-89.)
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As found by the hearing offer, after this agreementrfD&E was signed, plaintiff
was only minimally involvedwith the D&E procesgprovided by Goodwill and VR
personnel. (ECF No. 9-1 at 5-6.) She faile timely follow-up vith informational job
interviews, leaving Goodwill personnel do several of them on their ownd.(at 35-37,
78-95, 133-34, 153-63.)She only minimally participatl in training on the voice
activated software, due to her own limitationkl. &t 147-51, 164-63.87, 227-47, 265,
285.) After all of this, a meeting was he&ld September 9, 2014, and it was determined
that VR services could not be offered becanfsthe severity oher disability, including
concerns regarding her stamina, requesismbmmodations, and other concernisl. &t
28-29.)

The State agency’s decision not to offemployment services to plaintiff is
supported by a preponderanof the evidence. Pldiff was uncooperative in
determining possible employmeaptions; she presented onlydwareers of interest to
her, speech pathology or counseling. VR penel, after interacting with plaintiff for
two years and conducting significant invedtiga into these careers, determined that
plaintiff could not perform either of themTherefore, they could not recommend either
as an employment goal for #PE, considering, as requirgolaintiff's “unique strengths,
resources, priorities, concerns, abilities, capabilities, interests, and informed choice of the
eligible individual, consient with the general goal of competitive integrated
employment.” 29 U.S.C. § 722(b)(4)(A). Thourt finds that the state agency’s
decision regarding the impracticability ofapitiff's personally chosen employment goal
is supported by a preponderance of the evidence. Withouttablsuand mutually
agreeable employment goal, B#E could not be desloped, andtherefore, defendants’
decision to not support her impracticablepdmyment goal or develop an IPE based on
that goal was supported by a preponderantbeoévidence. Themafe, judgment will be

entered for defendants on Counts 1 and 2.
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B. Due Process Claims (Counts 3, 4 and 5)

Plaintiff alleges three due process claim&) that VR violated her due process
rights under 29 U.S.C. § 722(a)(5) by not pravidher with a written notice of the clear
and convincing evidence thastablished that she wasotdlisabled to benefit from
services, Count 3 (ECF No. 1 at 10-11);t®t in violation of5 C.S.R § 20-500.190(8)
the hearing officer failedo include findings of fact and conclusions of law based on the
applicable state and federawis and regulations, Count 4d( at 11-12); and (3) in
violation of 5 C.S.R. § 2600.190(10) and (12), the Commissioner failed to provide
written final findings of fact and conclusis of law based owlear and convincing
evidence, after applying theapplicable state and federal law, and after allowing
additional, relevant information to be submitted, Count 5. (ECF No. 1 at 12-13).

“Due process is flexible anchlls for such procedural gtections as the particular
situation demands.”"Reaves422 F.3d at 682 (quotinglathews v. Eldridge424 U.S.
319, 334 (1976)). The fundantahquestion is whether plaiff had “the opportunity to
be heard at a meaningful time and in a meaningful mannér.’(quotingMathews 424
U.S. at 333).

1) The State Agency’s Decision

The State agency must prdg plaintiff a written decision that expresses “the
reasons for the determination, including theacland convincing ewvashce that forms the
basis for the determination of eligibility.”29 U.S.C. 8§ 722(a){&C)(i). This written
decision may be “supplemented as mseey by other appropriate modes of
communication consistent with the informétbe of the individual.” § 722(a)(5)(C).

VR provided plaintiff a meeting where theasons for the closure of her case were
discussed with her and her adate. VR described the muligpproblems it encountered

with plaintiff while attempting to workwith her: her unwillingness or inability to
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cooperate; attending only enmeeting regarding the voieetivated software; never
following up on job leads, witepeech therapists or counsslmever attending a benefits
planning meeting; being reluctant or meturning phone calls; failing to use provided
facilities to make calls, do informational inteews, or practice usgqthe voice-activated
software; not exploring any vocational goatslaemaining fixed on a goal that VR stated
was not attainable; dropping or notrelling in classesfor speech therapy;and not
installing the voice-activated software drer own computer, because she did not
purchase the required hardware. (ECF No.al®.) Then plaintiff was provided a
written letter providing the reason for denialbmEnefits: “[d]Jue tathe severity of your
disabling condition, it appears that you ameable to benefit from ouservices at this
time.” (Id.at 7.)

Here, plaintiff was provided a meeting tescliss the closure of her file and VR’s
various reasons for the closure on Septenthe2014. (ECF No. 13 at 6.) She was
provided an opportunity to be heard beftite denial letter was issued one month later.
Although the October 7, 2014 letter only sthtone reason for the closure--plaintiff's
“disabling condition,” this wa supplemented, as allowed 8 722(a)(5)(C), by the
meeting on September 9, 2014ECF No. 13 at 7.) Plaiiff was given adequate due
process by VR, namely the opportunity he heard at a meaningful time and in a

meaningful manner. Therefore, judgmenproper for defendds on Count 3.

2) The Hearing Officer's Decision

Plaintiff alleges a violation of her duprocess rights under 5 C.S.R. § 20-
500.190(8) by the hearing offic¢Count 4), when the heag officer failed to provide

! It appears that plaintiff has completed sospeech pathology classes, but it may have
been after her case was closed. (ECF No. 20.)
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clear and convincing evidencehgdding VR’s decision to denplaintiff services based
on the severity of her disabilise (ECF No. 20 at 8-10.)

Title 5 of the Missouri Codef State Regulations 806.190(8) proides, “[t]he
impartial hearing officer will make a decisidngluding findings offact and conclusions
of law, based upon the provisions of tApproved state plan, the federal act and/or
applicable regulations, ang@ropriate state laws and/oegulations.” 5 C.S.R. § 20-
500.190(8). Both sides maylsuit additional evidence durirtge hearing and nothing in
Missouri or federal statutesi@ regulations indicate thatethearing must be limited to
the denial letter aloneReaves422 F.3d at 682.

Plaintiff had ample notice of the reasons lher denial. She was present, with an
advocate, at the September 9, 2014 megetiwhere her intransigence, failure to
cooperate, and her limitations were discussedeitail. (ECF No. 13 at 6.) These were
the same matters discussed at the heanmpthen in the hearingfficer's decision.
(ECF No. 9-1 at 2-6.) Theearing officer prowded numerous examples of plaintiff's
uncooperative nature, her intransigence regarding finding an appropriate employment
goal, as well as plaintiffewn declared limitations.|d. at 2—6; ECF No. 13 at 360-61.)
As to her disabilities, plaintifflid provide two affidaits of doctors stating that she could
work, if provided certain accommodations. MRwever, after workig with her for over
three years, was persuaded by plaintiff's own actions, inaction, and statements regarding
the limitations she would reqew—long breaks reclining witlan ice pack, inability to
work more than one day inraw, inability towork more than two hours at a time, and
difficulty with prolonged activitis without changing positiondECF No. 13 aB60-61.)

As previously stated, due process requires t¢burt to decide if plaintiff had “the
opportunity to be heard at meaningful time and in a meaningful manndRéaves422
F.3d at 682 (quotinglathews 424 U.S. at 333). Thisoart finds that plaintiff's due

process rights were not violated by the hegfficer's decision, ashe was heard at a
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meaningful time in a meaningful manner. Téfere, judgment is entered for defendants

on Count 4.

3) The Commissioner’s Decision
Plaintiff alleges that her due procesghts under 5 C.S.R. 8§ 20-500.190(10)-(12)

were violated by the Commissioner whene sfailed to provide parties with an

opportunity to submit additiohaevidence, upheld the heag officer’s decision, and
failed to provide writterfindings of fact and conclusions @w (Count 5). (ECF No. 20
at 10-11.) The court agrees with plaintiff.

Title 5 of the Missouri Code of Regtilans 8 20-500.190(10) - (12) states,

(10) The commissioner or designatall provide anopportunity for
submission of additional informatiorelevant to a final decision. The
commissioner may not delegate the responsibility for reviewing the written
decision of the impartial heag officer to any VR staff.

(11) The commissioner or designsebhall not overturn or modify the
impartial hearing officer's decisioar part of the decision supporting the
position of the applicant or eligibledividual, unless the reviewing official
determines, based upon clear and convincing evidence, that the decision of
the impartial hearing officer is cldg erroneous on the basis of being
contrary to the approved state plaime federal act and/or applicable
regulations, or the appropriate state law and/or regulations.

(12) The commissioner or designealsprovide a writterfinal findings of
fact and conclusions of law to the &pant or eligible individual or, if
appropriate, the applicant’s representative VR within thirty (30) days of
the request for administrative review.

5 C.S.R. 8 20-500.190(10) - (12). These Missstate regulations reflect the procedures
required by the relevant fedésdatute, 29 U.S.G 722(c)(5)(D)-(F), with provides that

the reviewing official descrilakin subparagraph (D) shall—
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(i) in conducting the review, providen opportunity for the submission of
additional evidence andformation relevant to a final decision concerning
the matter under review;

(if) not overturn or modifythe decision of the hearirgdficer, or part of the
decision, that supports the positiontbé applicant or eligible individual
unless the reviewing official conaes, based on clear and convincing
evidence, that the deawsi of the impartial hearing officer is clearly
erroneous on the basis béing contrary to thepproved State plan, this
chapter (including regulations implemting this chapter) or any State
regulation or policy that is consgnt with the Federal requirements
specified in this subchapter;

(i) make a final decision with respeto the matter in a timely manner and
provide such decision in wing to the applicant oeligible individual, or,
as appropriate, the applicant’s remsitive or individubs representative,
and to the designated State unit, urithg a full report of the findings and
the grounds for such decision; and

(iv) not delegate the responsibility for making the final decision to any
officer or employee of the designated State unit.

29 U.S.C. § 722(c)(5)(F).
As stated, in plaintiffs case thewewing official was the Commissioner of
Elementary and Secondarydiéication. The Commissioner’'s decision in this case is

remarkably short: three paragraphs of substan@ecause the Commissioner did not

% The substantive portion oféhCommissioner’s opinion reads,

Guidance used to assist review of adistrative proceedingesequires clear and
convincing evidence to overturn or modify.

Black's Law Dictionary defines cleaand convincing evidence as “Evidence
which is positive, precise and explicit, as opposed to ambiguous, equivocal, or
contradictory proof, and which tends to ditgdb establish eh point to which it is
adduced, instead leaving it a matter of eghjre or presumption, and is sufficient

to make out a prima facie case.”

In reviewing the documents presentedh&t due process hearing, the due process
hearing transcript, letters from both attorneys and review of the relevant
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reverse a hearing officer’'s demn granting relief to plaintiftthe first two paragraphs of
the decision are irrelevant. This is becaugestndard of clear and convincing evidence
is relevant only to a decision reversinghaaring officer's desion in favor of an
applicant.

The remaining (third) substantive pgraph in the Commissioner’'s decision in
effect does no more than summarily dengimiff's appeal. The decision provides no
findings of fact or conclusions of laas required by Missouri regulation§ee5 C.S.R.

§ 20-500.190(12). The Commissioner’s decidiwstrates this court’s preponderance of
the evidence analysibecause it provides no factualsimfor the ultimate conclusion,
much less the “full report of the findingsdathe grounds for such decision,” required by
the Rehabilitation Act. (ECF No. 2)229 U.S.C. § 722(C)(5(F)(iii).

Further, defendants do not dispute thatritiiwas not affordedcan opportunity to
submit additional evidence as required linth federal law and Msouri regulations.
(ECF No. 22 at 13.) Rathadefendants put the onus omipltiff for submitting additional
evidence. Ifl.) This is not the intent of eithgéhe federal Rehabilitation Act or the
Missouri regulations. Both state the coresioner or reviewer shall “provide an
opportunity for submission of additional idegnce;” neither requires the eligible
individual to reques this opportunity. Compare 29 U.S.C. 8§ 722(c)(5)(F)(iwith
8§ 722(c)(5)(E) (one subparagta states the reviewing offal shall “provide an
opportunity” for submission of additional eeidce versus “either party may request the
review”); 5 C.S.R. § 20-500.190(1@)th § 20-500.190(9) (same).

The Commissioner of Education failed flow either federal law or Missouri

regulations when performing her duties irviesving the hearing officer’s decision.

regulations, | find that the impartidlearing officer's decision was based upon
competent and relevant evidence. Efere, your appeal must be denied.

(ECF No. 9-2.)
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Therefore, this court grants judgment foaiptiff on Count 5, and orders the Missouri
Commissioner of Elementary and Secondary Btian to conduct further proceedings in
plaintiff's case, including an opportunity fplaintiff to submit additional evidence, and
the rendering of findings of faend conclusions of law infanal decision in meaningful

review of the hearing officer’'s decision.

C. Reasonable Accommodation under the Americans with Disabilities Act
and Rehabilitation Act(Count 6 and 7)

Plaintiff alleges VR violated the Americans with Disabilities Act (“ADA”), 42
U.S.C. 8§ 12111¢t seq. by failing to provide reasonabBccommodations to plaintiff;
failing to employ plaintiff in order to ad providing reasonable accommodations; and
failing to refute the presuption that plaintiffs requsted accommodations were
reasonable (Count 6). (ECF N2D at 11-12.) Defendantgyae that VR is not a covered
entity and, thus, is not sudgt to the ADA. (EF No. 22 at 14-1% Alternatively,
defendants argue that, if VR is a coveredtgnit did not discriminate against plaintiff
based on her disabilities, because her disalilitiere not the sole reason for denial of
services. (ECF No. 2at 16-17.) Plaintiff also allegehat all defendants violated 29
U.S.C. §794(a) by excluding her fromdérally funded benefits by discriminating
against her solely based drer disabilities (Count 7). (ECF No. 20 at 12-13.)
Defendants argue that plaintifftsabilities were just one of many factors that resulted in
the denial of benefits(ECF No. 21 at 16.)

1) Qualifying Agency under either Statute
The ADA states, “[n]Jo cowed entity shall discriminate against a qualified
individual with a disability beasse of the disability of sucimdividual in regard to job
application procedures, the hiring, advaneam or discharge of employees, employee

compensation, job training, and other teremnditions, and privilges of employment.”
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42 U.S.C. 8§ 12112(a). A vered entity is defined as, “@mployer, employment agency,
labor organization, or joint labor-managem committee.” 8§ 12111(2). The federal
statute does not define “employment agency.” 8§ 12111. This court need not decide
whether the Missouri Department of Elemeptand Secondary Edaton is an entity
covered by the ADA, becauseadiguestion is mooted bydlcourt’s determination below

that even if this statagency is a covered entity, it didt violate either the Rehabilitation

Act or the Americans ith Disabilities Act.

2) Reasonable Accommodation

The ADA and the Rehabilitatio Act provide protectiongor a disabled person
who is denied employment oppanities on the basis of hersdbility. These protections
include the consideration ofasonable accommodation$.reasonable accommodations
are refused, the employer must providdifigsition that sucraccommodations would be
an undue hardship; a claimanay be entitled to relief if ephoyment is refused to avoid
providing reasonable accommodations to the employee. 42 U.S.C. § 12112(b)(5)(A)—
(B). When a disabled employee requests an accommodation, both employer and
employee must “engage in an interactivecess” aimed at employing the applicant with
reasonable accommodation.

A disabled employee must demonstréte following factors to show that

an employer failed to participate iretinteractive process: 1) the employer
knew about the employee’'s dislgly; 2) the employee requested
accommodations or assistance for hisier disability; 3)the employer did

not make a good faith effort to assist the employee in seeking
accommodations; and 4) the empleyeould have len reasonably
accommodated but for the empéwis lack of good faith.

Peyton v. Fred's Stores of Ark., IndG61 F.3d 900, 902 (8th Cir. 2009) (quoting
Fjellestad v. Pizza Hut of Am., Ind.88 F.3d 944, 951 (8th Cir. 19993ge alsoNard v.
McDonald 762 F.3d 24, 33 (D.C. 2014); EEOC v. Sears, Roebuck & Co., 417 F.3d 789,
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805 (7th Cir. 2005)Hill v. Walker, 918 F. Supp. 2d 819, 83E.D. Ark. 2013) (citing
Taylor v. Phoenville Sch. Dist.184 F.3d 296, 319-20 (3d Cir. 1999)).

The burden initially rests wh the plaintiff to makea facial showing that
reasonable accommodation is possiblason v. Frank 32 F.3d 315, 318 (8th Cir.
1994). If the plaintiff makes sufficient showing, the bden shifts to the employer
prove that a reasonable accoodation is not possibleMason 32 F.3d at 318 (quoting
Gardner v. Morris 752 F.2d 1271, 12780 (8th Cir. 1985)). If the employer is
successful, the burden shiftgck to the plaintiff to mduce evidence concerning her
individual capabilities and uggestions for possible accommodations to rebut the
employer’s evidenceld. (citing Gardner, 752 F.2d at 1279-80).

In this case, plaintiff provided VRnd MERS-Goodwill personnel information
about the type of accommodai® she and her doctor belesl she would need to be
gainfully employed again. These accommantaiwere voice activated software, digital
text books, and a headset thatuld not put pressure on hezdd. (ECF Nol2 at 6-7).
Plaintiff's also needed signdant breaks in physical activjtyhe ability torecline, and
the ability to ice her bacht indeterminate intervatBroughout the day. CompareECF
No. 12 at 6—7%vith ECF No. 13 at 360-61.)

Defendants considered her requeséedommodations, but reasonably believed
she should use her existing skill set, whinbluded her undergraduate and graduate
college degrees and her years of prior wotegience. (ECF No. 18t 363, 367.) VR
determined it was not practical or cost effeette fund a third and fourth degree (first a
Bachelor's then a Master’s 8peech Language Pathology) for plaintiff. (ECF No. 13 at
363, 367.) Plaintiff repeatgdrefused to consider other employment options due to her
disabilities. (ECF No. 13 dt64—-86, 290-91346-47.)
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Defendants were not required to support plaintiff's persomaibsen employment
goal, without consideraih of its reasonablene$s. See Wasser v. N.Y. Office of
Vocational and Edu. Servs. Findividuals with Disabilities 373 F. App’x 120, 120-21
(2d Cir. 2010) (consideration of costsrmpéted when determining the vocational
rehabilitation services to providejarrigan v. N.Y. Edu. Dep'd85 F. Supp. 2d 131, 142
(N.D.N.Y. 2007) (denying trasportation reimbursement d@swas not cost effective,
regardless of plaintiff's alleged needg;f. Reaves 422 F.3d at 681-82 (denying
acquisition of certainguipment based on VRTnding plaintiff was not suitable to that
profession).  Congress used qualifying rd® such as “meaningful,” “gainful
employment”, and “reasonable accommodatiansbrder to signal it did not intend to
provide unlimited resourcesder the Rehabilitation ActCarrigan, 485 F. Supp. 2d at
139. Cf. 34 C.F.R. 8 361.50 (reguilan provides agency mayteblish a fee schedule to
ensure a reasonable cost to the prograrargsas it looks at the individual’s needs and is
not absolute denial)..

VR and Goodwill made a gooditia effort to provide plaintiff with services that
were both cost-effective and would meert lgdesire to find gainful employment,f.
Peyton 561 F.3d at 902, buihose efforts were rebuffed ipjaintiff, becaus they did not
meet her self-selected goal—to be a Spdeamihguage Pathologist. (ECF No. 13 at
164-86, 290-91, 346-47.) lime interactive process betwe®¥R and plaintiff, plaintiff
failed to make a good faith effort to \adop an employment goal with reasonable
accommodations. When her fsg¢lected employment goal wast attainable with the
accommodations she had both requested dewonstrated, she refused to discuss

alternatives in good faith.

3 As previously discusseduprap. 25-26, an IEP must take many factors into account
and be agreed updyy both the client and VR Service§ee42 U.S.C. § 722(b)(4)(A),

(C).
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Therefore, there was no violation of tABA or the Rehabilitatia Act. Judgment

for defendants is granted on Counts 6 and 7.

CONCLUSION

For the reasons stated above, plaintiff's motion for judgmeatraatter of law is

granted as to Count 5. Ot ather claims, defendants’ motion for judgment is granted.

An appropriate Judgement Order is issued herewith.

/s/ David DNoce
UNITED STATESMAGISTRATE JUDGE

Signed on January 12, 2017.
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