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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
WALTER W. BROOKINS,
Plaintiff,
V. No. 4:16CV192 CEJ

TODD RENSHAW, et al.,

N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court upon the motion of plaintiff, Walter Brookins,
(registration n®@27485, an inmate aEastern Reception, Diagnostic and Correctional Center
(ERDCC) for leave to commence this action without paymenhefrequired filing fe. For the
reasons stated below, the Court finds that the plaintiff does not have sufficient fundghe pay
entire filing fee and will assess an initial partial filing fee 8881 See 28 U.S.C. 81915(b)(1).
Based upon a review of the complaint, the Court finds that plaintiff's claimssagiefendants
would likely survive review under 28 U.S.C. § 1915(e)(2)(B) if plaintiff could name the proper
capacity under which he is suing these defendaAts such, plaintiff will be given thirty (30)
days toamend his complaint by interlineation.

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. 8§ 1915(b)(1), a prisoner bringing a civil action in forma pauperis is
required to pay the full amount of the filing fee. If the prisoner has insufficient farfus or
her prison account to pay the entire fee, the Court must assess and, when fundslegisincol
initial partial filing fee of 20 percent of the greater of (1) the averagathly deposits in the
prisoner's account, or (2) the average monthly balance in the prisoner's account far thig pri

month period. After payment of the initial partial filing fee, the prisoner is meduo make
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monthly payments of 20 percent of the preceding month's income credited to the prisoner's
account. 28 U.S.C. § 1915(b)(2). The agency having custody of the prisoner will fdmesed t
monthly payments to the Clerk of Court each time the amount in the prisoner's aoameds

$10, until the filing fee is fully paidld.

Plaintiff has submitted an affidavit andcartified copy of his prison account statement
for the sixmonth period immediately preceding the submission of his complaint. A review of
plaintiff's account indicates an average monthly deposit206®5 and an average monthly
balance of $94.08 Plaintiff has insufficient funds to pay the entire filing fee. Accordingly, the
Court will assess an initial partial filing fee of&81, which is 20 percent of plaintiff's average
monthlybalance

28 U.S.C. § 1915(e)

Pursuant to 28 U.S.C.1915(e)(2)(B) the Court must dismiss a complaint filed in forma
pauperis if the action is frivolous, malicious, fails to state a claim upon whli can be
granted, or seeks monetary relief from a defendant who is immune from suthAaeliaction is
frivolous if it Aacks an arguable basis in either law or fadteitzke v. Williams, 490 U.S. 319,

328 (1989);Denton v. Hernandez, 504 U.S. 25, 31 (1992). An action is malicious if it is
undertaken for the purpose of harassing the named defendants and not for the purpose of
vindicating a cognizable rightSpencer v. Rhodes, 656 F. Supp. 458, 4643 (E.D.N.C. 1987),

affd 826 F.2d 1059 (4th Cir. 1987). A complaint fails to state a claim if it does not plead
fenough facts to state a claim to relief that is plaasd its face@ Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007).

The Complaint



Plaintiff brings this action pursuant to 42 U.S.C. 8§ 1888ecover damages for alleged
violations of his civil rights. Named as defendants are: Todd Rengksagtant Director of
Nursing); Victoria L. Reinholdt (Nurse Practitioner); and Rebecca Hensoac{bi of Nursing).

Plaintiff alleges that each of the defendants violated his rights under the Eighth
Amendment by acting with deliberate indifferent g Berious medical needs. Specifically,
plaintiff states that after being diagnosed with stomach cancer and undergoingubsuagdry,
he was given a colostomy. He was th@msferred back to ERDCC gradter only a few days
the prison medical fality, placed back into the general population. Although he was provided a
lengthy medical layin by the prison docterthe correctional officers were displeased with
plaintiff's use ofit. As a result, plaintiff was given conduct violations several times so that the
correctional officers could try tchallengehis need for the lain. Meanwhile, plaintiff’'s medical
condition deteriorated, necessitating another abdominal surgery.

Plaintiff states thathe correctional officers tried a “woikround” to get their way after
their conduct violations against him were dismissed, and they sought a change in the doctor’s
lay-in from defendanNurseReinholdt. Plaintiff accuses Reinholdt of changing his medthgal
in in direct contravention of what the doctor requiprdscribeddespite her knowledge of<hi
worsening medicatondition. Two weeks aftdReinholdt’'s unilateral change in plaintiff's ky
in, defendant Todd Renshaw changed the wordirtbeofayin, requiring more movement from
plaintiff andresulting in increasepain

After plaintiff was unable to comply with the changedms of themedical layins, he
was again given a conduct violatioAt the hearing relating to the violation, plaintiff pointed to
the original medical layin written by the doctor which covered the same tpagod. Plaintiff

claims that thdnearing officer decided to disregard the medicalitawritten by the doctor, and



she instead accepted the-lag written by defendanReinholdt and RenshawLess than a week
later, plaintiff was sent to the hospital for another abdominal surgery.

Plaintiff was released from the hospital and again placed in general popylsticone
dayafterhis abdominal surgeryWithin six dgs of returning from the hospitgdlaintiff saw the
ERDCC medical doctor who again placed him on a specifieinlayequiring very little
abdominal movement. Plaintiff spoke to the doctor about how the correctional officersl wante
to interpret the layn and how the nurses wanted to change hisiday order to pacify the
correctional officers. Plaintiff states th@gspite the specifizvording of thelay-in, defendant
Rebecca Henson discontinuedwo months prior to its end date without consulting the doctor.

Plaintiff was examined by the doctor approximately two weeks after his lagd been
canceled by defendant HensoAt that time,the doctor approved plaintiff's medical kay for
an additional four months as a result of his wound stiliingafter surgery.

Plaintiff states that defendants have been deliberately indifferent terdosis medical
needsby failing to take his actual medical condition into account when determining whether
should be subject to the lays that have been signed and administered by the doctors at
ERDCC. In each instance, plaintiff states, the nurse defendants have ovehaldedical lay
ins written by the doctors without regard for his actual medical needs, resalamgrsenng of
his medical condition, in violation of the Eighth Amendment.

Discussion

The plaintiff has failed to allegehe capacity inwhich he is suingeach of the three
defendants. When a complais silent as to the capacityhich a person is being sued, a court
must interpret the complaint as including only offigtapacity claims. Egerdahl v. Hibbing
Community College, 72 F.3d 615, 619 (8th Cir. 199%jx v. Norman, 879 F.2d 429, 431 (8th

Cir. 1989). Naming an official in his or her official capacity is the equivalent wingthe



entity that employs the officialWill v. Michigan Dep+ of Sate Police, 491 U.S. 58, 71 (1989).
Defendantsin this caseare employees of Corizon, Inavhich provides medical services to
prison inmatesinder a contract with the State of Missouf®ee Rothman v. Lombardi, 2013 wl
4855301 at *1 (E.D. Mo. 2013).

To state a claim against @efendantin his official capacity, plaintiff must allegehat
some officialpolicy or cistomis respasible for the alleged constitutional violatioMonell v.
Dep+ of Social Services, 436 U.S. 658, 6901 (1978). The instant complaint does not contain
any allegations that a policy or custom of Corizon, Inc. was responsible falteged violations
of plaintiffs constitutional rights. Thus, the complaintcagently written, fails to state a claim
upon which relief may be granted.

Neverthelessthe Court is willing tagive plaintiff an opportunity to amend his complaint,
by interlineation, tcstatethe capacityin which he is suing defendants Renshaw, Reinholdt and
Henson. In order to amend his complaint by interlineation, plaintiff need only fileleneot
with the title “Amendment by Interlineation,” and state whether hesumg these three
defendnts in their official capacity otheir individual capacity oin both their official and
individual capacities. After plaintiff files the “Amendment by Interlineatiotih& Court will
again review plaintiff's claims against defendants to ascertain whethéathe a claim against
each of them.

Plaintiff will be given thirty days in which to file the “Aemdment bynterlineation” If
this document is not filed on time, then the Court will dismiss this auatittrout prejudice.

Accordingly,

IT IS HEREBY ORDERED that plaintiff's motion to proceed in forma pauperis [Doc.

#2] isGRANTED.



IT IS FURTHER ORDERED that the plaintiff shall pay an initial filing fee of $78.81
within thirty (30) days of the date of this Order. Plaintiff is instructech&de his remittance
payable to “Clerk, United States District Court,” and to include upon it: (1) his;n@néais
prison registration number; (3) the case number; and (4) that the remittaocears driginal
proceeding.

IT IS FURTHER ORDERED that if plaintiff fails to pay the initial partial filing fee
within thirty (30) days of the date of this Order, then this case will be disinisgbout
prejudice.

IT IS FURTHER ORDERED that the Clerk shall not issue process or cause process to
issue upon the complaint at this time.

IT IS FURTHER ORDERED that plaintiff shall file a document with the title
“A mendment by Interlineation” within thirty (30) days of the date of this Memorandim
and Order, stating the capacity in which he is suing defendants Todd Renshawictoria
Reinholdt and Rebecca Henson

IT IS FURTHER ORDERED that plaintiff's failure to file an amendment by
interlineation within thirty (30) days of the date of this Mear@mlum and Order will resuih a
dismissal of this actiowithout prejudice.

IT IS FURTHER ORDERED that this case is assigned to Track 5B: Prisoner Standard.

A
J.J;«:h/ LEJ .t:/];i,ﬁéf- I~

CAROL E. JACKSON
UNITED STATESDISTRICT JUDGE

Dated this 19th day of February, 2016.



