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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
WALTER W. BROOKINS
Plaintiff,
V. ) No:¥6-CV-00192JAR
CORIZON, LLC, et al.,

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court on Defendants’ Motion for Summary Judgment (Doc. No.
80) and Plaintiff's Motion to Exclude Defendants’ Expert Witness (Doc. No. 71). Themsot
arefully briefed and ready for dispositidn.

l. Background

Plaintiff Walter Braokins (“Plaintiff’) brings this actiorunder 42 U.S.C. § 1983 against
DefendantsCorizon, LLC (“Corizon”), and Todd Renshaw (“Renshaw”), Victoria Reinholdt
(“Reinholdt”), and Rebecca Henson (“Hensoim’their individual and official capaciti€sAt all
relevant times,Plaintiff was confined at the Eastern Reception Diagnostic and Correctional
Center (“ERDCC”) in Bonne Terre, Missouri. Renshaw was employed by ddoaz the

Director of Nursing at ERDCC; Reinholdt was employed by Corizon as a nurdéiqmar at

! Defendants filed a memorandum apposition to Plaintiffs motion to exclude expert testimony on
December 28, 2017 (Doc. No. 76); no reply was filed and the time for doing so has passed.

2 Because the official capacity claim against Renshaw, ReinlaoidtHenson is treated as a claim against
Corizon,seeJohnson vHamilton 452 F.3d 967, 973 (8th Cir. 2006) (citiSanders v. Sears Roebuck &
Co,, 984 F.2d 972, 9776 (8th Cir. 1993), they are entitled to summary judgnoanPlaintiff s official
capacity claim f Corizon is not liable.
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ERDCC,; and Henson was employed by Corizon as the Assistant Medical Dageblorsing at
ERDCC. Plaintiff allegesDefendantsvere deliberately indifferent to his serious medical needs
while he was confinedt ERDCC.

According to theoperative comgaint, while incarcerated at ERDCC, Plaintiff was
diagnosed witlstomachcancer andinderwent a colostomy, a surgical operation in which a piece
of the colon is diverted to an artificial opening in the abdominal wall to bypassagdd part of
the colon. After the colostomy was performed, Plaintiff suffered a prolapseng@lication tha
causes thatestine to protrude out of the body and into the colostomy bag, making it painful to
stand up.Plaintiff was prescribed medical kys® excusing him from standing for couht
Plaintiff allegesthat Defendants Reinholdt and Renslaanged Is lay-ins to require him to sit
up for count without authorization from the prescribing physi@ad that Defendant Henson
revised his layns in retaliation for his filing a grievan@out Reinholdt and Renshaw.

Plaintiff contendghe actions of Reinholdt, Renshaw and Henson were taken pursuant to
Corizon’s policy, custom and practice of changing physicialag-in orders without
authorization ifthe restrictions set forth in those orders did not meet with the approval of
correctional officersAs a result of Defendants’ action®laintiff allegeshe is in constant pain
and requires additional surgery to correct the damage done by straining tofsit agunt.
Additional facts pertinent to &endantsmotion are set forth below.

1. L egal standard

3 “Medical lay-ins” are physicianssued documents that contain restrictions on an inmatacement
and/or activities because ofn@edicalcondition.SeeDykes v. Murphy 4:09-CV-1062 HEA, 2010 WL
2287496 (Mo. E.D. Feb. 25, 2011).

* Count refers to the manual counting of eauhatewithin the prisonby MDOC correctionabfficers.
Countoccurs four times a day and requires inmates to stand in their cells. Eathypocally lasts two
to three minutes.



Summaryjudgment is appropriate when no genuine issue of material fact exists in the

case and the movant is entitled to judgment as a matter cE&aelotex Corp. v. Catretd77

U.S. 317, 3223 (1986). The initial burden is placed on the moving p&ity. of Mt. Pleasant,

lowa v. Associated Elec. Gap., Inc, 838 F.2d 268, 273 (8th Cir. 1988). If the record

demonstrates that no genuine issue of fact is in dispute, the burden then shétsdamoving
party, who must set forth affirmative evidence and specific facts slgoavgenuine dispute on

that issueAnderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986). In determining whether

summary judgment is appropriate in a particular case, the evidence envisived in the light

most favorable to the nonmoving party. Osborn v. E.F. Hutton & Co., Inc., 853 F.2d 616, 619

(8th Cir. 1988). Selberving, conclusory statements without support are not sufficient to defeat

summary judgmenArmour & Co., Inc. v. Inver Grove Heights, 2 F.3d 276, 279 (8th Cir3199

IIl.  Facts®

While incarcerated at ERDCC, Plaintiff was diagnosed vatbmach cancer. He
underwent a colostomy on May,12014, and was diagnosed with a prolapse on July 8, 2014.
Prolapseoccus in approximately 25 percent of colostomy patieQs. July 29, 2014, Plaintiff
underwent a sigmoid colectomiyOn August 14, 2014, Plaintiff was seen for a folop
appointment, with plans to have the colostomy closed if there was no evidence of kdatkegge

anastomosis. On October 2, 2014, a possible confimédwas identifiedOn October 27, 2014,

® The factsaretaken from Defendants’ Statement of Uncontroverted Material kBcis. No.81) and
Plaintiff's Statement obincontrovertedVaterial FactgDoc. No. 85) and are undisputed unless otherwise
stated

° A sigmoid colectomy is a surgical procedure to remove part of the left fsitle oolon known as the
sigmoid colon. The surgeon thennmakes the join (anastomosis) between the remaining left side of the
colon and the top of the rectuntee www.cedarssinai.edu/Patients/healBonditons/Sigmoid-
Colectomy (last visited Sept. 17, 2018).




Plaintiff was examined by Dr. Emmanuel Afuwaplee Medical Director for ERDCC at that
time.

Lay-In|

During the examinatioron October 27, 2014, Dr. Afuwape found Plaintiff's prolapse
became more pronounced on standindg. Afuwape wrote a layn order for Plaintiff stating
“unable to participate in work activities” and “PT is excused from getting updont,” with a
begin date of October 27, 2014 and an end date of October 27, 2015. On November 20, 2014,
Plaintiff was examined and assessed by Dr. Afuwape. At that time, Dr.afpiwoted Plaintiff
had no pain, nausea or vomiting and was able to ambulate behind a wheelchair.

Lay-In Il

On Decembe 15, 2014,after speaking withCharles ChastainM.D., then Medical
Director at ERDCC,Renshaw wrote a second {ay order discontinuing Dr. Afuwape’s
instruction that Plaintiff be excused from getting up for count and stdtengih for allow to lay
down through count has been deemed a serious custody concern. Due to safety andtlecurity
patient must get out of bed for count.” Renshaw was notifie€Custody that Plaintiff was
laying down and sleeping through count, which was “against the rules.” (Beposi Todd
Renshaw (“Renshaw Depo.”) Doc. No.-8%&t 32:913) Lay-In 1l continued Plaintiff's unable to
work restriction. Layin 1l had astartdate of December 15, 2014 and an end date of December
15, 2015.

On December 30, 2014, Plaintiff was approved foolastomyrevision. On February 5,
2015, Reinholdt saw Plaintiff for an assessment and determined that-mswag appropriate.
On March 16, 2015, Reinhdléxamined Plaintiff and found “[p]atient has chronic pain and

discomfort due to 187 cm colostomy prolapse.” Reinholdhoted “continued prolapsed of



colostomy. . ., circulation intact, stoma continues to function. No bloody stools, no blockage . .
. Plaintiff was given Tylenol for pain.

On March 26, 2019)r. Chastain examined Plairftéind found a “progressive herniation
of colostomy, now 27 cm long, and painful. Revision not to include closure, is scheduled in 3
mo; Pt needs it done ASAP, to preclude further extension, reduce probability ofomfectd
control pain.”

Lay-In 111

On April 14, 2015, Reinholdt examined Plaintiff and nqtéthave had lengthy discussion
with patient in regard to need for revision as his prolapse continues to progcegsam
concerned if at least revision is not complete [sic].” Reinholdt also noteRltiatiff “is able to
reduce prolapse when he is supine, but takes him some time to get it to go back in. This has
caused problems with getting up from bunk during multiple counts.” Reinholdt entered a new
lay-in order stating that Plaintiff was “unable stand for count until corrective surgery
completed.” Layin 1l had a begin date of April 14, 2015 and an end date of June 14, 2015.
Although te record is unclear as to whether dayll discontinued Layin I, Corizon’'s Rule
30(b)(6) representative explained that correctional officers would be adsarfa@dlow the most
recent layin order. (Deposition of Cynthia Schupp (“Schupp Depo.”), Doc. 85-4 at 58:16-22)

Lay-In IV

On May 19, 2015, Renshaw issued a newimagrder that Plaintiff “may sit on bkn
during count— medical condition prevents quick rising from bunk.” The entry in Plaintiff's
medical file indicated that “per institutional policies[C]ustody will not allow patient to lay

down during count.” Layin IV had a begin date of May 19, 2015 and an end date of May 19,



2016. The parties dispute whether HaylV discontinued Layin Il or Ill; Renshaw spoke with
Dr. Chastain, who agreed to enter UayV, changing Layin lll. (Renshaw Depo. at 31:14-20)

Informal resolution request (IRR)

On May 26, 2015, Plaintiff filed an IRR with Corizosomplaining thatRenshaw
changedhis layin without consent from Dr. Chastain. In his IRR, Plaintiff reported he did his
best to rise for count but that getting up was painful and that blood came out ofosi®myl
bag.Henson met with Plaintiff on July 7, 2015 and characterized his concern as follmws: “
wish to be able to remain in bed lying down for counts because you have a revised cdlostomy
After noting multiple eyewitness accounts of Plaintiff watkiand sitting up on his own, and
after discussion with Dr. Chastain, Henson determined Plaintiff was safelytalsit up for
Count.(Deposition of Rebecca Henson (“Henson Depo.”), Doc. Nel 8141:18) Shedenied
Plaintiff's request, finding “no medical indication ... for lying down for counts.” Spedly,
Henson noted:

Subsequent to review and investigation, you are currently using a wheelghair
distances and can stand for short periods of time. Therefore, you have a lagatiorest

from medicé allowing you to sit for counts rather than stand. You came to medical for
your IRR discussion sitting up in your wheelchair and told me that you do go to n&in li
and sit up for meals. You also reported to me that you are a smoker and sit up in your
wheelchair to smoke. | discussed your request to lie down for counts with theighysic
There was no medical indication found for lying down for counts. In conclusion, you may
sit up for counts rather than stand.

Lay-InV

Plaintiff was scheduled for revisional surgery of his colostomy on June 16, 2015, which
was delayed because of cardiac complications. On June 24, 2015, Plaintiff was seen by D
Chastain. At this appointment, Plaintiff indicated he did not want to attempt revigonat this

time, givenhis previous cardiac issuddr. Chastain examined Plaintiff and advised “[e]xtend



lay-in re standing or sitting for count.” Dr. Chastain entered a nesnlayder stating “PT has
extensive protrusion of colon since cancer surgery and has trouble raising up rneeds;
recumbent for count.” Lain V had a begin date of June 24, 2015 and an end date of September
30, 2015. Layin V did not discontinue any previous lay orders and ran concurrently with
Lay-Ins Il and IV/ On July 7, 2015, Dr. Chastain igsi a verbal order allowing Plaintiff to “sit

for count as in current lay in.”

Lay-In VI

On July 21, 2015, Dr. Chastain discontinued-Lay with Lay-In VI. Lay-in VI had the
same instructions as Ldg V but a begin date of July 21, 2015 and an end date of November 1,
2015. The parties dispute whether LiayI ran concurrently with Layns Il and IV or replaced
them.

Plaintiff underwent colostomy reversal on October 12, 20A%hernia is a possible side
effect of any abdominal surgery. On March 31, 2016, Dr. Jonathan Roberts determined that
Plaintiff had no symptoms from a small incisional hernia, and that the risk ofphsaopic
incisional hernia repair was prohibitive.

V. Discussion

A. Renshaw, Reinholdt, and Henson

To establish a claim under section 1983 against Renshaw, Reinholdt, and ,Henson
Plaintiff must show they were deliberately indifferent to his serious meagels. Johnson v.

Hamilton, 452 F.3d 967, 97223 (8th Cir. 2006) (citingCamberos v. Branstad3 F.3d 174, 175

(8th Cir. 1995)). To show deliberate indifference, Plaintiff must prove that heexdifiem one

"The parties dispute whether it is a common practice to rewrdi@saecurrentlyseeDoc. No. 81 at 46;
Doc. No. 85 at 15; however, as noted abdVerizoris Rule 30(b)(6) representative explained that
corrections officers would follow the most recé&ay-in order. (Schupp Depo. at 58:16-22)

8 A colostomy reversal is when the intestines are reconnected to the rectum.
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or more objectivelyseriousmedicalneeds and thatlefendantsactually knew of but deliberately

disregarded thoseeeds Jackson v. Buckman, 756 F.3d 1060, 1065 (8th Cir. 20143.is an

extremely high standard that requires a mental Steki@ to criminal recklessnesdd. (quoting

Scottv. Benson, 742 F.3@35, 340(8th Cir. 2014). Thus, Plaintiff must showmore than

negligence, more evehan gross negligenceFourte v. Faulkner Cty., Ark., 746 F.3d 384, 387

(8th Cir. 2014) (quoting_Jolly v. Knudsen, 205 F.3d 1094, 1096 (8th ZiiQ0)). He must

demonstrate that Defendants’ actions were “so inappropriate as to evideangomai

maltreatment or a refusal to provide essential c&dalany v. Carnahan, 132 F.3d 1234, 1240

41 (8th Cir. 1997).A plaintiff cannot successfully demonstratieliberate indifference by
alleging facts which show merely thia¢ disagreeavith the treatment offered to him, or that
prison officials failed to implement his chosen form of treatméauoity, 205 F.3dat 1096 Long
v. Nix, 86 F.3d. 761, 765 (8th Cid996).Further, vhen a claim ofdeliberateindifferenceis
based on a delay in treatment, the inmate “must place verifyattjcalevidence in the record to

establish the detrimental effect of delaymedicaltreatment to succeedCrowley v. Hedgepeth

109 F.3d 500, 502 (8th Cid997); accord Robinson v. Hger 292 F.3d 560, 564 (8th Cir.

2002).

Plaintiff has presented evidence of an objectively serious medical thaeafficials

knew of, seeBarton v. Taber, 820 F.3d 958, 964 (8th Cir. 20@6edical need is serious if
obvious toa layperson or supported by medical evidence, like a physician’s diagnosis),
this case turns on whether Defendants deliberately disregénded needs.Plaintiff claims
Defendants were deliberately indiffereathis serious medical needs by changingédsimbent
lay-in restrictionsand requiring him to stand for count for nearly four mopdinsl then sit up for

count. Plaintiff asserts thads a result of Defendants’ actiors suffered extreme pain by



straining to sit up and required another prolapse surgery. He is currently waitimgrhia
surgery. Plaintiff claims Defendants changed his lay orders because of a Department of
Corrections (DOC) policyhat inmatesnuststand for count, but gave conflicting accounts as to
what the policy actually requiret.Lastly, Plaintiff argues that Defendants demonstrated
deliberate indifference to his medical needs by entering confusingoafitcting layin orders
leading to harassment Ipyison officials and conduct violations.

In support of their motion, Defendanarguethey were not deliberately indifferent to
Plaintiffs medical needs givethe continuous monitoring and treatmdrd received for his
complaints, and that Plaintiff merely disagseeith the course of treatment provided him.
Defendants further aug there is noevidenceof a Corizon policy custom or practice of
changing a physician’s lap restrictions without authorization at the request of correctional
officers and no support foPlaintiff's assertion that Defendants’ actions have resulted in
permanent damage to his health.

Viewing the evidence in the light most favorable to Plaintiff, Plaintiff wasireduo
stand for count for approximately four montfrom December 15, 2014 when LayIn | was
discontinued -to April 14, 2015— when LayIn Il was enteredThereafter, a number of lag
orders were entered requiring Plaintiff towgit for count. Plaintiff has presented no evidence that
hewas unable teitherstand or sit up. It is undisputed tHdaintiff wasable to ambulate behind
a wheelchair and walk for short distandds.was observed smoking in his wheelchair, sitting in
a wheelchair while being pushed, and pushing his own wheelchair on several oc&isiotif.

admitted using a wheelchair to go to meaitiing up for meals, and sittirgt a table outside for

® Reinholdt testified that a patient must always dtém count(Reinholdt Depo., Doc. No. 85 at 13:12
14:22) andRenshawtestified that excusing a patient from getting up for count was “aghiegtousing
unit rules” (Renshaw Depo., Doc. No.-8mt 33:1324). It was the testimony of Henson a@drizon’s
Rule 30(b)(6) representative that a patient can be excusedtamoing for count if medically necessary
(Henson Depo. at 26:5-7; Schupp Depo., Doc. No. 85-4 at 33:14-18).
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smoking breaks. Plaintiff also testified he would at times sit up in his bed on his own tar rea

make phone calls. Corizon offers offenders who are unable to stand for count a bed in the

infirmary, but accading to Defendants, Plaintiff refused the offer because he would not be

allowed to smoke. In the absenceanfy medical indication for laying dowfor count— which

presented safety and security concerns for the prigdaintiff was required to sit up for count.
Plaintiff claims the strain to his abdomen from sittingfapcountcausedhis intestine to

prolapse to 27 cm outside his abdomen as well as a hernia measuring 6 cm in didanetié.

has presented no verifying medical evidence, however, that ditimgpunt caused his prolapse

to get bigger or caused his hernia, relying only on his own conclusory allegetgensling

causation His testimony alone is insufficient to establish a genuine issue of material fact for

purposes of summary judgmeeeGibson v. Weber, 433 F.3842, 646-47(8th Cir. 2005)

(affirming summary judgment ondeliberateindifferenceto seriousmedicalneedsclaim where
plaintiff had no expertmedical testimony to prove that the defendants' actions cabsed
injuries). An inmate has the burden of proof to shcausatiorbetween the alleged acts and the

alleged damageRobinson v. Hager292 F.3d 560 (8th Cir. 2000). Bare assertions are

insufficient to support a claim afeliberateindifferenceto seriousmedicalneeds Aswegan V.
Henry, 49 F.3d 461, 465 (8th Cir. 199%.prisoner’s suit in such a case must fail if he does not
present any “verifying medical evidence that defendants ignored an acute or escalating

situation or that delays adversely affected his prognosis.” Reece v. Groose, 60 F.3d 487, 491 (8th

Cir. 1995) (quotingBeyerbachv. Sears49 F.3d1324, 132§8th Cir. 1995); seealsoCrowley,

109 F.3dat 502. In fact, Plaintiff has not provided so much as an affidavit attesting to his

medical issuesSeeMazzie v. Corr. Med. Ses., Inc, No. 2:04 CV 00081 AGF, 2006 WL

2850546, at *34 (E.D. Mo. Sept. 30, 2006) (“[T]his is not an unduly burdensome requirement.
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Even in regular malpractice cases, where only negligence must be proverstaiaa require a
plaintiff to file an affidavit identifying each medical expert the plaintiff plansatib at trial and
the substance of ea@xpert’'sexpected testimony.”)n the absence of such evidenBintiff

fails to raise a genuine issue of fact on an essential element of hisJdakson v. Riebold, 815

F.3d 1114, 1119-20 {8 Cir. 2016).

Further, there is no dispute that Plaintiff received continuous care and treatment, as
evidenced by his medical record&ee Doc. No. 815) At most, theevidence establishes
Plaintiff's disagreement with Defendants’ treatment decisidssdiscussed above, @aintiff
cannot successfully demonstrdtiberateindifferenceby alleging facts which show merely that
he disagreed with the treatment offered to him, or that prison officials failed gtzrnent his
chosen form of treatmeniolly, 205 F.3dat 1096 Long, 86 F.3dat 765.Thus, Plaintiff's claims
against Renshaw and Reinholdt for deliberate indifference fail as a matter of law.

As for Plaintiff's specific ¢aim thatHensonchanged his layn restrictions in retaliation
for filing an IRR against Renshaw and ReinhglBtaintiff hasa substantial burden to prove that

retaliation was the actual motivating fact@off v. Burton 7 F.3d 734, 737 (8th Cif.993).As

discussed ahe, after discigsion with Dr. Chastain, Hensaenied Plaintiff's requegb remain
in bed lying down for count, finding no medical indication for such arayn support of her
determination that Plaintiff was safely able to sit up, Henson motgtiple eyewitness accounts
of Plaintiff walking and sitting up on his owBecausePlaintiff has not come forward with any
evidence that Henson was motivated solely by an intent to retaliate against ralainhiagainst
Henson fails as a matter of law

B. Corizon
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To support a claim against Corizon un8eir983, Plaintiff must show there was a policy,

custom, or official action that inflicted an actionable injuvonell v. Dep'’t of Soc. Servs., 436

U.S. 658, 690 (1978)Johnson v. Hamilton, 452 F.3d 967, 973 (8th Cir. 2006) (citing

Sanders v. Sears Roebuck & €884 F.2d 972, 9736 (8th Cir. 1993))Plaintiff contends

Corizon maintained a policy of changing a physician’s orders without auttionizd the
prisoner’s restrictions sebith in those orders did not meet with the approval of correctional
officers. Plaintiff points toDefendants reference to “custody concern[s]’ and “safety and
security”andargues that Defendants have not produced a DOC policy regarding count and have
conflicting accounts as to what the policy actually requires.

Based on the record before it, the Court finds there is sufficient evideade@€ policy
requiring offenders to stand for count unless they are excused for medicahsrahat is
reasonablyrelated to prison safety and securitgorizon has no involvement with count.
According to Corizon’s Rule 30(b)(6) representative, if a medical provider selaysn to the
custody staff that initiates a safety concern, then “[DOC] has the abiligy s know that they
have a concern about that. And many. times we reevaluate patients based[@fustody’s
feedback” and the patient’s medical needs. (Schupp Depo. at 73:3-15; 81:15-23).

In determining whether a corporati@cting under color of statlawis liable under 8
1983, the “proper test is whether there is a policy, custom or action by those whonteprese

official policy that inflicts injury actionable under 8 198F%&anders984 F.2d at 976. As with

supervisory defendants, corporasare rot liable under § 1983 on a respondeat superior theory
alone._Monell 436 U.S. at 691Sanders984 F.2d at 978/ hen, as here, a 83 plaintiff fails
to adduce sufficient evidence of an actionable injury in connection with his medicaidnéa

his claims against the corporation for its policies or customs als&&sllackson v. Douglas
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270 Fed. Apjx. 462, 463 (8th Cir2008) (“Because no constitutional violation occurred in
connection with Jacksts medical treatment, Jackssrtlaims against CMS. also fail.”). Thus,
Defendants’ motion will be granted as to Corizon because Plaintiff has faildduoeasufficient
evidence of an injury actionable unded @33 or of an unconstitutional policy or custo®@ee

Holloway v. Corr. Med. Servs., No. 4:06CV1235 CDP, 2010 WL 908491, at *13 (E.D. Mo. Mar.

9, 2010).

V. Conclusion

For the reasons discussed above, the Court famdisconcludes thaDefendants have
established their entitlement to summary judgment as to Plaintiff's claims against them.

Accordingly,

IT ISHEREBY ORDERED that Defendants’ Motion for Summary Judgment [80] is
GRANTED.

IT IS FURTHER ORDERED that Plaintiffs Motion to Exclude Defendants’ Expert
Witness [71] iDENIED as moot.

A separate Judgment will accompany this Memorandum and Order.

Dated this20th day of September, 2018.

HN A. ROSS
NITED STATESDISTRICT JUDGE
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