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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

EARNEST RAY, )
)

Petitioner, )
)
)

V. ) Case N04:16-CV-00204SPM

)

TROY STEELE )
)

Respondent. )

MEMORANDUM AND ORDER

This matter is before th€ourt on the petition of Missouri state prisoriearnest Ray
(“Petitioner”) for a writ of habeas corpus puesu t028 U.S.C. § 2254. (Doc)1The parties have
consented to the jurisdiction of the undersigned United States Magistrate Judgapto28
U.S.C. 8§ 636(c)(1).(Doc. 3. For the bllowing reasons, thpetitionfor a writ of habeas corpus
will be denied

l.  FACTUAL BACKGROUND

Thefollowing background is taken from the Missouri Court of Appeals’ opinion affirming
Petitioner’s conviction odirect appeal:

Cheryl Kyles (Kyles) is an assistant store manager at City Gear, a retalil
store. At approximately:30 p.m. on January 27, 2012, she was working at City

Gear, and she saw a group of people enter the store wearing hoodies that were tied

tightly around their fadeg]. In accordance with City Gear’'s store policy, Kyles

asked them to remove their hoodies or leave the store. She said they left, but then

30 to 45 minutes later, five or six people came back, again wearing hoodies. She

asked them to remove their hoodies, and one of them punched her in the mouth.

Kyles dropped to the floor and hid under a clothimgkruntil she felt it was safe to
come out.
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During this time, Kenya Ballard (Ballard), an assistant manager at City
Gear, was sitting in her car outside the store, taking her break. Ballaedpsaaon
run out of City Gear holding a lot of clothes, am& issumed that the store was
being robbed. Ballardot out of her car to see where the person was running, and
she saw the person get into a red-theor vehicle. Ballard saw more men running
out of the store with arms full of clothing, and then she [fstitionerJcome out
of the store holding a cash register and a gun. She noticed he had a star tattoo unde
his right eye.

Another employee of City Gear, Howard Shelton (Shelton), had been sitting
in the car with Ballard, also taking his break. When he saw the people running from
the store, he chased them. He tried to reach for the cash r¢§igetigoner]was
holding and sayPetitioner]face to face[Petitioner]pulled the cash register away,
pointed the gun at Shelton, and said “Don’t make me shoot you.”

A few days later, on January 31, 2012, Kyles, Ballard, and Shelton were
working at the store whegPRetitioner]came in again. They noticed the clothes and
hat thaffPetitioner]was wearing looked the same as some otlbghes that were
stolen a fewdays earlier. Ballard followefPetitioner]out to hs car. As he drove
away Ballardobtained the license plate number from the car and called the police.

When police arrestedPetitioner], he made the following statement:
I've been identified, so | guess you have your case. Why gon’t
show me on camera thiatobbed that place. You carliecause they

don’'t have cameras. . . . you can't provehmag that's not on
camera.

Police arranged a photographic lineup and a live lineup, and the witnesses to the
robberyidentified [Petitionerjn both.

The State chargdéPetitioner]as a prior offender with firslegree robbery
andarmed criminal action. The jury convictgeetitioner]on both countsThe trial
courtsentencedPetitioner]to concurrent prison terms of elevggars for robbery
and three year®r armed criminal action.

Resp't Ex. E, at 2-3.

In his direct appeaPRetitioner raised two claims: that the trial court abused its discretion

in allowing certain closing argumestiatementdy the State, and that the trial court plainly erred

1 For Respondent’s Exhibits, all page numbers refer to the pagination placed on thielxhi
Respondent in the loweight-hand corner of the page, immediately below the Respondent’s
Exhibit letter.



in allowing Juror 786 to serve on the jury at his tisp’t Ex. B at 14-15.The Missouri Court
of Appeals conducted a plain error reviefaboth claims and denied them bdiesp’t Ex. E.

In the instanpro sepetition, Petitioner assertiso grounds for relief: (1)hat the trial court
erred in allowing the State to argue facts outside the record, in closing argabwritthe usef
guns in killings in Irag, Afghanistan, and on thieeets of St. Louis, in that the argument was
improper and calculated to arouse the passions and prejudices ofythenpli(2) that the trial
court erredn failing to grant a mistrial because Juror 786, Kerri Brown, intentionailgd to
disclose, until the second day of trial, that she knew and recognized the name Huoslianad, &
prosecution witness in this cagtitionerargues thathis undisclosed information was requested
on voir dire and materiabnd thatthe nondisclosure prejudiced theeRtioner by affecting the
jury’s verdict.

Il.  LEGAL STANDARDS
A. Legal Standard for Reviewing Claims on the Merits

Federal habeas review exists only “as ‘a guagdinst extreme malfunctions in the state
criminal justice systems, not a substitute for ordinary error correctionghrappeal.”Woods v.
Donald 135 S. Ct. 1372, 1376 (2015) (per curiam) (quoHiagrington v. Richter562 U.S. 86,
10203 (2011)). “[l]n the habeas setting, a federal court is bound by AEDPA [the Aotiten
and Effective Death Penalty Act] to exercise only limited and deferential reviewderlying
state court decisions’lomholt v. lowa 327 F.3d 748, 751 (8th Cir. 2003) (citing RBS.C.
§ 2254). Under AEDPA, a federal court may not grant relief to a state prisachaesgpect to any
claim that was adjudicated on the merits in $t&te court proceedings unless the state court’s
adjudication of a claim “(1) resulted in a decision that was contrary to, ovetah unreasonable

application of, clearly established Federal law, as determined by the Supoemef the United



States; or (2) resulted in a decision that was based on an unreasonable determitiedifectsf
in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d). A state court
decision is “contrary to” clearly established Supreme Court precedeheé ‘state court arrives at
a conclusion opposite to that reached by [the United States Supreme] Court on a question of |
or if the state court decides a case differently than [the United States SupremdjaSan a set
of materially indistinguishable factsWilliams v. Tayloy 529 U.S. 362, 4123 (2000). A state
court decision involvesn “unreasonable application” of clearly established federal law if it
“correctly identifies the governing legal rule but applies it unreasonably tadtseof a particular
prisoner’'s case.ld. at 40708. See also Bell v. Coné35 U.S. 685, 694 (2002Finally, a state
court decision involves an unreasonable determination of the facts in light of th@cevide
presented in the state court proceedings only if it is shown that the state poestimptively
correct factual findings do not enjoy support in the recaidries v. Luebber859 F.3d 1005,
1011 (8th Cir. 2004) (citations and internal quotation marks omited)also Rice v. Collin®46
U.S. 333, 3389 (2006) (noting that state court factual findings are presumed correct ingless t
habeas etitioner rebuts them through clear and convincing evidence) (citing 28 U.S.C.
8§ 2254(e)(1)).
B. Procedural Default

To preserve a claim for federal habeas review, a state prisonst present that claim to
the state court and allow that coart opportunity to addresghis or her]claim” MooreEl v.
Luebbers446 F.3d 890, 896 (8th Cir. 2006) (citi@gleman v. ThompspB01 U.S. 722, 731-32
(1991)). “Where a petitioner fails to follow applicable state procedurakrany claims not
properly mised before the state court are procedurally defaulgtdihe federal habeas court will

consider a procedurally defaulted claim only “where the petitioner can estalthisr cause for



the default and actual prejudice, or that the default will resudt fundamental miscarriage of
justice.” Id. (citing Sawyer v. Whitley505 U.S. 333, 3389 (1992)). To demonstrate cause, a
petitioner must show that “some objective factor external to the defense ingoechse!’ sefforts
to comply with the State’s pcedural rule.”"Murray v. Carrier, 477 U.S. 478, 488 (1986). To
establish prejudicée|t] he habeas petitioner must showot merely that the errors at . trial
created a possibility of prejudice, but that they worked tattisal and substantial disadatage,
infecting his entire trial with error of constitutional dimensinkl.at 494 (quotindJnited States
v. Frady, 456 U.S. 152, 170 (1982)Lastly, in order to assert the fundamental miscarriage of
justice exception, a petitioner must “present new evidence that affirmadieelgnstrates that he
is innocent of the crime for which he was convictéddurphy v. King 652 F.3d 845, 850 (8th Cir.
2011) (quotingAbdi v. Hatch 450 F.3d 334, 338 (8th Cir. 2006)).
l1l.  DISCUSSION
A. Ground One: Improper Statements in Closing Argument Regarding Guns

In Ground One, Petitioner argues thia trial court erred in allowing the State to make
statements in closing argument about the use of guns in kiilingag, Afghanistapand in the
City of St. Louis Petitioner argues that these statements referred to facts outside thearetord
that the statements were improper and calculatatbigse the passions and prejudices of the jury.
Petitionerdid not includethis claim in his motion for a new trigRespt Ex. D, at 6661, but he
did raisethis claim on direct appeaResgt Ex. B, at 1619. Becauseéhis claim wasot included
Petitioner's motion for a new trialhhe Missouri Court of Appealgetermined that the claim was
not preserved for appeal and thus warranted plain error review only, whickeceRetitioner to
show faciallysubstantial grounds for believing that the trial court’s error was evident, opvious

and clear and that manifest injustice or miscarriage of justice had refdtgat Ex. E, at 45.



The Missouri Court of Appealdenied the claimld. at 56. Specifically, the court stated, “Even
assumingarguendothat reference to killings in Iraq and Afghanistan was improper, tinecelte
of whether the gun was a deadly weapon was undisputed and unrelated to [Petitioreerss def
misidentification” and thee were not “facially substantial grounds for believing the State’s
argument in this respect had a decisive effect on the jury such that manifeBtangrsa
miscarriage of justice resultedd. at 6.

As a preliminary matter, the Court notes that it appears that this claim may have been
procedurally defaultedased on Petitioner’s failure to raise it in a motion for new. gighough
the Missouri Court of Appeals reviewed the claim for plain emiostate court’s discretionary
plain-error review ounpreserved claims cannot excuse a procedural defdarlk v. Bertsch780
F.3d 873, 877 (8th Cir. 2015%ee alsoClayton v. SteeleNo. 4:14CV-1878RLW, 2018 WL
1382401, at *6 (E.D. Mo. Mar. 16, 2018) (finding the petitioners’ claim of trial couot @mr
admission of evidence was procedurally barred where the Missouri Court of &pgealed the
claim only for plain error because it had not been raised in the motion for newRiogi); v.
Griffith, No. 4:15CVv1145 JCH, 2016 WL 199078, at *1 (E.D. Mo. Jan. 15, 2(d#) ).
However, Respondent did not raise the issue of procedural default in his brief, and the Eighth
Circuit has held that the district court should swa sponteélecide a case based on a procedural
default without giving the parties fair notice and an opportunity to present thetiopsstee
Dansby v. Hobhs766 F.3d 809, 824 (8th Cir. 2014)cord Deck v. Stegldlo. 4:12-€V-1527—
CDP, 2015 WL 5885968, at *2 (E.D. Mo. Oct. 8, 2015). The Eighth Circuit has recognized that
“judicial economy sometimes dictates reaching the merits if the merits are easilglbésalyainst

a petitioner while the procedural bar issues are complicaBedrett v. Acevedal69 F.3d 1155



1162 (8th Cir. 1999)Because this claim is easily resolved agaletitioner on its merits, the
Court need not reach the question of procedural default.

Assumingarguendg that this claim has not been procedurally defautiethat Petitioner
could show cause and prejudiceexcuse the procedural default, the Cdinds the claim to be
without merit. Bvenapplying adenovostandad of review, it is clear that Petitioner is not entitled
to habeas relief.

“Improper remarks by the prosecutor can violate the Fourteenth Amendrtiey ‘s0
infected the trial withunfairness as to make the resulting conviction a denial of due précess.
Barnett v. Roper541 F.3d 804, 812 (8th Cir. 200@juptingDonnelly v. DeChristoforgt16 U.S.
637, 643(1974)).See alsdrousan v. Roper36 F.3d 951, 960 (8th Cir. 2008 o grant habeas
relief based on an inappropriate comment from a prosecutor, the comment noustippsopriate
as to make the trial fundamentally unfaifTo grant habeas reliéfased on an improper remark
by a prosecutof[tlhere must be a ‘reasonable probability’ that the error affected the jerdéct
and that without the error, the jury’s verdict would have been differéht(titing Newton v.
Armontrout,885 F.2d 1328, 13387 (8th Cir. 1989)).See alsdtringer v. Hedgepet280 F.3d
826, 829 (8th Cir. 2002) (stating that to obtain habeas relief based on improper remarks by a
prosecutor, “[a]petitioner ‘must show that there is a reasonable probability that the error
complained of affected the outcome of the trak., that absent the alleg@upropriety the
verdict probably would have been different.”) (quotidugderson v. Goekd4 F.3d 675, 679 (8th
Cir. 1995).

To convictPetitionerof first-degree robbery, the State was requirgortoe that Petitioner
“forcibly sfole] propertyand, in the course thereof .displayfed or threatefed] the use of what

appear[ed] to be a deadly weapon or dangerous instrument.” Mo. Reg $88t020 (2012)or



armed criminal action, the Statas requiredo show thaPetitionercommitted a felony “byvith,

or through the use, assistance, or aid of a dangerous instrument or deadly weaposV.\dtatR

§ 571.015.1. Mme State introduced testimony at trial tRatitionerused a gun tdorcibly sted
money from the City Geatore Resp’t Ex. A, at 256,258,310, 333334, 340, 354355, 403404.
During closing argumenafter addressing the facts of the case, in making her argument as to why
each element of the crimes was satisftad, prosecutoarguedthat the deadly weapon elements

of both crimes were satisfied. The prosecutor stated:

[FJourth, that in the course of the taking, the defendant displayed what
appeared to be a deadly weapon. And we know it was a deadly weapon because it
was a gun.

Numbersix is the armed criminal action. So that's saying he used a gun
with the robbery. And the first element is that he committed the robbery, which |
just explained to you why we know he did. And, second, that the defendant
committed that offense by, withdéhknowing use, assistance, or aid of a deadly
weapon.

Ladies and gentlemen, vikmow guns are deadly, right, because they Kill
people every day. They kill people every day on the City of St. Louis on the .streets
They kill people in Irag. They kill people in Afghanistan.

Resp't Ex. A at 496 Petitioners counsel objected to this argumeand the objection was
overruled by the trial courtd. at 496. The prosecutor went on to say:
They kill every day. They are deadly. And you know what, people like the
defendant, they use guns because they want to say, I'm scaring you. You know
what, | like your earrings, so take that, | get to take them. They use gusdo s
Criminals in the City of St. Louis use guns to scare. And, yes, are they 3teny?
sure areBut you know what, they're also deadly, and people die being shot every
single day.
Resp’t Ex. 496-97.
In his own closing argument, Petitioner’'s counsel did not argue that guns wereadlgt de
weapons or that the crimes were not committed using a gun. Instead, his defenseRedisi tmar

was at his girlfriend’s house at the time of the crime and that he had been nystietified by

the witnesses and victimisl. at 497508.Indeed, part of Petitioner's counsel’s argument was that



the presencefahe gun frightened and distracted the witnesses, making their testimony less
reliable.ld. at502, 50708.

The trial transcript shows that the issue addressed by the objeatechments regarding
the deadliness of guns in Iraq, Afghanistan, and thed€iBt. Louis was unrelated to any issue in
dispute in the trial. There was no dispute at trial that a gun is a deadly weapons tloereaany
dispute about whether a gun was used in the crime. These comments wereditor ¢t disputed
issue in thease: whether Petitioner was actually the individual who committed the crimeidgeca
the commentselated only to an undisputed issue, areteunrelated tdPetitionets defense of
witness misidentificatior any disputed issue in the case, there issasonatd probabilitythat
the outcomef the trialwould have been different had thesenarksnot been allowed.

For all of the above reasons, Petitioner is not entitled to relief on Ground One.

B. Ground Two: Juror’s Failure to DiscloseThat She Knew a Witness

In Ground Two, Petitioner argues that thi@l court erred in failing tgrant a mistrial
because Juror 786, Kerri Brown, intentionally failed to disclose, until the second diay, ot
she knew and recognized the name Howard Sheltomsaqutionwitness in the cas®etitioner
claims this undisclosed information was requestedadndire, is materigl and prejudiced the
Petitioner by affecting the jury’s verdid®etitioner raised this claim in his direct appéatsp’t
Ex. B, at 20Petitionerdid not includehis claim in his motion for a new tridkespt Ex. D, at 60
61, but he did rais¢his claim on direct appeaRespt Ex. B, at20-33. The Missouri Court of
Appeals reviewed #hclaim for plain error and denied Respt Ex. E, at6-8.

The facts elevant to this claim are as follows. At the beginning of jury selection, the

prosecutor read a list of withess names and asked whether the jurors mtagnizof those



namesResp't Ex. A, at 15. The name “Howard Shelton” was not mentiddedNo hand were

raised.ld. The prosecutor did use the name “Howard Shelton” later dwangdire and the

opening statement, but did not ask if anyone knew hinmat 53, 236-37, 242-43.

The day after Mr. Shelton testified, the trial transcript contains thewiiolg exchange:

THE COURT:

JUROR BROWN:

THE COURT:

JUROR BROWN:

THE COURT:

JUROR BROWN:

THE COURT:

JUROR BROWN:

THE COURT:

JUROR BROWN:

Ms. Brown, | was handed a message from my deputy
sheriff that states, quote, Judge, Juror No. 786, Kerri
Brown, stated that she knows the last withess from
yesterday.

That's correct.

Now, that lastwitness was Howard Shelton, and
you've heard his name mentioned from the very
beginning of this trial till just a few minutes ago; is
that correct?

Yes, sir.

Do you know him personally or just by face
recognition or name recodmn?

He attended grade school with my son, and they had
a relationship. They had a relationship where they
spent the night over at my house and all that kind of
kid stuff.

Okay. So you’'ve known him for quite a while?
Yes.

Is there—is there anything from your knowledge of
Mr. Shelton and your we’ll say neighborhood
friendly relationship with him and perhaps his family
that would impact on your being impartial and fair to
both the state and to the defendant?

You know, | would have said something earlier, but
there is another Kerri Brown, and | heard the name,
but | wasn't sure that was the same person. So when

2 It appears that the prosecutor may have mistakenly stated his name as “Dawid FiResp't

Ex. A, at 15.

10



he entered the courtroom, | didn't think | could
disturb the court going on #te time, so that's why

| grabbed the sheriff afterwards. But | thought it
important that both attorneys know that | knew him.
But to answer your question, honestly, he was one of
my kids little friends, you know. He wasn’t involved,
so | don't think thatt would impact anything that
I've heard.

THE COURT: Have you at this point formed any opinion as to the
defendant’s guilt or innocence?

JUROR BROWN: You know, I'm weighing the pros and cons | hear,
and then | hear something to dispute what I've
alreadythought, and it's going back and forth, you

know.
THE COURT: You can still be fair and impartial?
JUROR BROWN: Yes.

Id. at451-52.

Counsel then approached the bench, and defense counsel asked the court to inquire further
about Juror Brown’s and JurBrown’s son’s recent relationship with Mr. Shelttsh.at453. The
following exchange then occurred:

THE COURT: You stated that Mr. Shelton and your son were boyhood

buddies and that he would be over at your house and vice
versa with your son at the Stwel residence; is that correct?

JUROR BROWN: Yes.
THE COURT: And does Mr. Shelton’s family still occupy the same house?
JUROR BROWN: His dad moved into his grandmother’'s home in Jennings.

Howard still stays-I just saw him. He still stays in the old
family home on Queens.

THE COURT: Do you—when was the last time you saw Mr. Shelton before
yesterday when he came into testify?

JUROR BROWN: | haven’t seen Howard in some years.

11



THE COURT:

JUROR BROWN:

THE COURT:

JUROR BROWN:

THE COURT:

JUROR BROWN:

THE COURT:

Okay.

But | often see his dad out.

Okay. And do you know whether your son and Howard
Shelton have maintained a friendly relationship over the
years? In other words—

No.

Do they still—

They don’t travel in the same circles.

Okay. Ma’am, thank you very much. You can go up and join
the rest of the jurors at this time. Thanks.

(Juror Brown left the courtroom.)

THE COURT:

[DEFENSE COUNSEL]:

THE COURT:

[DEFENSE COUNSEL]:

THE COURT:

[DEFENSE COUNSEL]:

THE COURT:

[DEFENSE COUNSEL]:

THE COURT:

[DEFENSE COUNSEL]:

Anything else?
May | confer with my client?

Yes. IF—just to let you know, if | were texcuse herI'm
not inclined to do so. | think she was a pretty fair person.

Um-hum.

She works in the accounting department oversite works

in the accounting department over at city hall, | think as a
supervisor. Then | wadd put the first alternate in her spot.
Um-hum.

Okay. Just so your—

| kind of figured that.

So your client knows what the alternative is.

Okay.

Id. at 453-55. The record does not reflect any further discussidarofBrown.

12



The Missouri Court of Appeals reviewed the claim for plain error under MisSapreme
Court Rule 30.20, addressing whether there were facially substantial grounds fongéiie trial
court’s error was evidénobvious, and clear and that a manifest injustice or miscarriage of justice
had resulted. Resp’t Ex. E, at 7. The Missouri Court of Appeals found this standard was not met.
Id. The court firstconcludedhat the factsid not establish substantial grounds for believing that
Juror Brown hadntentionallyfailed to disclose her relationship with Howard Shelton, resulting
in manifest injustice or a miscarriage of justilce.at 8. The court noted thathen the State asked
whether the venire panel knew any of its withesgsShelton’s name was not among the names
listed, and thatas soon as [Juror Brown] realized she krdw Shelton, she came forwardd.
at 8. The court also noted that after questioning Juror Brdtne ‘trial court made a finding that
she could be fair and stated that it was not inclined to excludedmet that despite Petitioner’s
counsel being given the opportunity to exclude her, the record does not show that heéddid so.
The Court concluded that “in light of the trial court’s findings regarding hetyatolbe impartial,
we fail to see facially substantial grounds for believing the trial court plaindg in failing tassua
spontedeclare a mistrial based on Juror &&tquaintance with Sheltond.

As with Ground One, it appeapossiblethat this claim may have been procedurally
defaulteddue to Petitioner’s failure to preserve it atltoa in a motion for new trialnowever,
because @rocedural default issue wast raised by Respondetiie Court will notsua sponte
decide the procedural default questids.with Ground Onegven @sumingarguendo that this
claim has not been procedurally defaulted or that Petitioner could show cause aditetej
excuse th procedural default, the Court finds the claim to be without regeh under denovo

standard of review.

13



To the extent that Petitioner’s claim is tkiaMissouri Court of Appeals erred, as a matter
of Missouri law, in assessing his claim tiMissouri law required a new trial based on Juror
Brown’s intentional failure to disclose that she knew Mr. Shelton, such a iglaiot cognizable
on federal habeas revie®ee Wilson v. Corcorab62 U.S. 1, 5 (2010) (“[F]ederal habeaspus
relief does not lidor errors of state law.”) (quotation marks omitteeltelle v. McGuire502 U.S.
62, 6768 (1991) (“[l]t is not the province of a federal habeas court to reexaminecstate
determinations on state law questions&dnold v. Dormire 675 F.3d 1082, 1086 (8th Cir. 2012)
(“We do not secatrguess the decision of a Missouri state court on Missouri lale® v. Norris
354 F.3d 846, 847 (8th Cir. 2004) (“[A] mere violation of state lawis not cognizable in federal
habeas.).

In addition to assertgerrors of state lavRetitioner also appears to be asserting a claim
that his Sixth Amendment right to a trial before a fair and impatrtial jury was violgtellitor
Brown’s presence on the juryhe Sixth Amendment guarantees a defendant the righttteede
by an impartial jury, and the due process clause of the Fourteenth Amendment gutirasaes
right in state criminal prosecutionsebraska Press Ass’'n v. Styal7 U.S. 539, 551 (1976)
(citing Duncan v. Louisiang391 U.S. 145, 149 (19688ee also Munt v. Grandlienay&29 F.3d
610, 614 (8th Cir. 2016). This “constitutional guarantee has not been granted &g nof the
jury was biased.Johnson v. Armontrou961 F.2d 748, 751 (8th Cir. 1992)/here a habeas
petitioner claims that a far’s failure to disclose a fact durin@ir dire resulted in a violation of
his Sixth and Fourteenth Amendment rights, pe&tioner’s burden is “not only to show that a
juror failed to disclose a material fact durimgir dire, but also to establish that the juror was in
fact biased.Fuller v. Bowersox202 F.3d 1053, 1056 (8th Cir. 2000) (internal citations omitted)

See als@aery v. KelleyNo. 6:14CV-06106, 2016 WL 3950956, at *3 (W.D. Ark. Feb. 19, 2016)

14



(“When raising &laim of juror bias, a petitioner must make two required showings: (1) the juror
must have failed to disclose a material fact dusog dire; and (2) that juror must in fact be
biased.”) report and recommendation adoptddio. 6:14CV-06106, 2016 WL 3945746 (W.D.
Ark. July 19, 2016)Collins v. SteeleNo. 4:11CV-328 CAS, 2014 WL 752568, at *4 (E.D. Mo.
Feb. 25, 2014) (“To be entitled to habeas relief on the basis of asjtaiure to disclose a material
fact duringvair dire, a petitioner bears the burden not only to show that a juror failed to disclose
the information but also to establish that the juror was in fact biaséBecause the central
concern in habeas cases is the fundamental fairness of the procé#esifogus is on biagnd
only those reasons for failing to disclose information that affect aguropartiality can truly be
said to affect the fundamental fairness of a.triguller, 202 F.3d at 1056 (internal citations and
guotation marks omitted).

Petitioner is not entitled to habeas relief in this chseause he cannot show that Juror
Brown was biasedrirst, the Court notes thé#e trialjudgeappears to havmade a determiniain
that Juror Brown was not biased. After questioning Juror Brown about the nature of her
acquaintance with the witness and her ability to remain fair and impartialjaghgidige stated
that he was “not inclinedto excuse hebecause he “think[s] stea pretty fair person.” Resp’t
Ex. A, at455 To the extent that this constitutes a finding that Juror Brown was not biased, that
finding is entitled to substantial deferenc&eeMunt, 829 F.3d at 6186 (noting that “the trial
court [is] in a uniqueposition to make the necessary credibility determination” regarding the
guestion of bias, that the trial court’s determination as to juror bias is ertbtlesubstantial
deference,” and that the federal habeas court “will not segoasds such a determation absent
clear and convincing evidence.3ee alsdNilliams v. Norris 612 F.3d 941, 954 (8th Cir. 2010)

(“Whether a juror is biased against thefendanis a question of fact, and [the court reviewing a

15



habeas petition] will defer to the stateudts finding ‘if it is fairly supported by the record)
(quotingMack v. Caspari92 F.3d 637, 642 (8th Cir. 1996))ainwright v. Witt 469 U.S. 412,

428 (1985 (noting that a finding regarding juror bias “is based upon determinations of demeanor
and cedibility that are peculiarly within a trial judge’s province”). The trial judgketermination

that Juror Brown could be fair was supportedJiyor Brown'sstatements on the record, and
Petitioner points to no evidence that would undermine the trial judge’s findingutioatBrown

could be fair.

In the alternative, even if the trial courssatements do not rise to the level of a finding
that JurorBrown was not biased®etitioner cannot show bias in this case. “For habeas corpus
purposes|juror] ‘bias may be found either by an express admission, or by proof of specific facts
which show such a close connection to the facts at trial that bias is preSurudieér, 202 F.3d
at 1056 (quotingBurton v.Johnson 948 F.2d 1150, 1158 n. 10 (10th Cif91)).The Eighth
Circuit has emphasized that presumption of bias is only appropriate “extreme” or
“exceptional” situations, such as “a revelation that the juror is an actual emptdythe
prosecuting agency, that the juror is a close relative of onteegbdrticipants in the trial or the
criminal action, or that the juror was a witness or somehow involved in the cringingéttion.”
Sanders v. Norriss29 F.3d 787, 7923 (8th Cir. 2008)quotingSmith v. Phillips455 U.S. 209,

222 & n.102 (1981) (O’Connor, J., concurringee also Manuel v. MDOW Ins. CG@91 F.3d
838, 84344 (8th Cir. 2015)The Eighth Circuithas alsaotedthatsome courts have presumed
biasunder“circumstances that have the ‘potential for substantial emotional involvementg' citin
a Ninth Circuit casgherethe court presumed prejudice &yployees of a different branch of the
same bank that the defendant was accused of raland@ Tenth Cirdticase involving battered

wife syndrome where the court imputed bias to a juror who, at the time of trial, aveedrto a
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man who had physically abused h&anders529 F.3d at 7934 (citingUnited States v. Allsup
566 F.2d 68, 71-72 (9th Cir. 1977), aBdrton, 948 F.2d at 1159).

In this case, there was no express admission of bathe contraryafter Juror Brown
told the trial court that Mr. Shelton had been a childhood friend of her soexgtessly told the
trial court that she did not thirthat her acquaintance with Mr. Shelton would impact anything
that she had heard, and that she could still be fair and impartial. Respit&x{52.

Moreover, there are no facts from which bias could be presumed. Juror Brown was not an
employee of the prosecutor’s office. She was not a witness to the criminattransnor was she
involved in it. She was not‘@loserelative” of anyone related to the case. There is no evidence of
circumstances suggesting that she would have some particular emotionalrmertive the case
or the issues raised. Juror Brown’s only connection to the case was that she knew one of the
witnesses because he had been disewith her son in childhoo&he testifiedhat she had not
seen the witness in several yeansd that the witness and her son no longer traveled in the same
circles. These circumstancds not come close tthe extreme citemstances under whidhe
Eighth Circuit has suggested juror prejudice may be implied or presiBee8anders529 F.3d
at 792-94.

Petitionersuggests that Juror Brown’s bias is shown by the fact thatirsieationally
failed to disclosethe fact that she knew Mr. Shelton. Howevke, recorddoes not show any such
intentional failure to disclos&Vhen the jurors were asked whether they knew any of the witnesses,
Mr. Shelton’s name was not mentioned, so no inferences can be drawn from Juror Britwva's fa
to indicate that she kneMir. Shelton at that timé.ater, after Juror Brown saw Mr. Shelton testify

and realized that she knew him, she disclosed that fact as soon as she felt she codldate so.
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is simply nothing in the record to suggest that Juror Brown intentionally failed dims#sher
acquaintance with Mr. Shelton.

In sum, there is no evidence that Juror Brown was biasedharefore Petitioner cannot
show that his Sixth Amendment rights were violdtgdhe trial court’s failure to grant a mistrial
based on Juror Brown’s presence on the jury. Thus, Petitioner is not entitled to relieiuoe G
Two, and Ground Two will be denied.

IV.  CONCLUSION

For all of the above reasons, Petitioner is not entitled to federal habe&sthatier 28
U.S.C. § 2253, an appeal may not be taken to the court of appeals from the final order in a 28
U.S.C. § 2254 proceeding unless a circuit judge or district judge issues a atertific
appealability. 28 U.S.C. § 2253(c)(1)(A). To grant such a certificate, the judsfefimd that the
Petitiorer “has made a substantial showing of the denial of a constitutional right.” 8 22%3(c)
“A substantial showing is a showing that issues are debatable amoagatgasjurists, a court
could resolvelte issues differently, or the issues aesdurther proceedingsCox v. Norris 133
F.3d 565, 569 (8th Cir. 1997) (citation omitted). The Court finds that reasonable jurists could not
differ on Petitioner’s claims, so the Court will not issue a certdich appealability. Accordingly,

IT IS HEREBY ORDERED that Petitioner'etition for writ of habeas corpus pursuant
to 28 U.S.C. § 2254 (Doc. 1) BENIED.

IT IS FURTHER ORDERED that this case iBISMISSED.

IT IS FURTHER ORDERED that no certificate of appealability shall issue because
Petitioner has failed to make a substantial showing that he has been deniedwtionabtight.

28 U.S.C. § 2253.

A separate judgment shall accompany this Mesndum and Order.
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Nt 207

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this21st day of March, 2019.
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