
UNI TED STATES DI STRI CT COURT 
 EASTERN DI STRI CT OF MI SSOURI  
 EASTERN DI VI SI ON 
 
SCOTT FAMI LY PROPERTI ES, LP, )  
 )  
               Plaint iff,  )  
 )  
          vs. )  Case No. 4: 16-CV-263 (CEJ)  
 )  
MI SSOURI  HI GHWAY AND  )  
TRANSPORTATI ON COMMI SSI ON, )  
et  al.,  )  
 )  
               Defendants. )  

 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on defendants’ m ot ion to dism iss plaint iff’s 

am ended com plaint  for lack of subject  m at ter jur isdict ion and for failure to state a 

claim  for relief, pursuant  to Fed.R.Civ.P. 12(b) (1)  and 12(b) (6) . Plaint iff has filed a 

response in opposit ion and the issues are fully br iefed. 

 I . Background  

 Plaint iff Scot t  Fam ily Propert ies, LP, is the owner of an office building located 

adjacent  to I nterstate 64 in Chesterfield, Missour i. I n late 2015, the Missour i 

Highway and Transportat ion Com m ission built  a sound wall between the office 

building and the highway. Plaint iff alleges that  the Com m ission failed to provide it  

with not ice of the proposed sound wall as required by federal and state regulat ions. 

Plaint iff also alleges that  the sound wall im pairs it s abilit y to at t ract  tenants and has 

resulted in a $5 m illion reduct ion in the value of the building. Plaint iff further 

alleges that  the Com m ission has refused to rem ove the sound wall or  pay it  j ust  

com pensat ion. Plaint iff finally alleges that  its r ights to procedural due process and 

equal protect ion under the state and federal const itut ions were violated.  
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 Plaint iff filed suit  against  the Com m ission in state court , assert ing both state 

law and federal claim s. The Com m ission t im ely rem oved the case to this Court  

pursuant  to federal quest ion jur isdict ion. After rem oval,  plaint iff am ended its 

com plaint  to add the individual com m issioners, in their  official capacit ies, as 

defendants.  

 I n Count  I  of the am ended com plaint , plaint iff asserts a claim  against  the 

Com m ission for inverse condem nat ion based on pr ivate nuisance and for dam ages 

in the am ount  of $5 m illion. I n Counts I I  and I I I ,  plaint iff asserts claim s against  the 

com m issioners for deprivat ion of due process and equal protect ion. Plaint iff seeks 

an order direct ing the com m issioners to rem ove the sound wall in front  of it s 

building, together with at torney’s fees and expenses. 

 I I .  Legal Standard  

 “ I n order to properly dism iss for lack of subject  m at ter jur isdict ion under Rule 

12(b) (1) , the com plaint  m ust  be successfully challenged on its face or on the 

factual t ruthfulness of it s averm ents.”  Titus v. Sullivan, 4 F.3d 590, 593 (8th Cir.  

1993)  (cit ing Osborn v. United States, 918 F.2d 724, 729 n. 6 (8th Cir.  1990) ) . I n 

this case, defendants assert  a facial challenge based on im m unity and failure to 

exhaust  available state rem edies. I n a facial challenge to j ur isdict ion, all of the 

factual allegat ions concerning jur isdict ion are presum ed to be t rue and the m ot ion 

is successful if the plaint iff fails to allege an elem ent  necessary for subject  m at ter  

jur isdict ion. I d. 

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint . Fed. R. Civ. P. 12(b) (6) . The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 
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a savvy judge that  actual proof of those facts is im probable.”  Bell At lant ic Corp. v.  

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 

506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) . The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim .  I d. A viable com plaint  m ust  include “enough facts to state a 

claim  to relief that  is plausible on its face.”  Twom bly, 550 U.S. at  570;  see id. at  

563 (stat ing that  the “no set  of facts”  language in Conley v. Gibson, 355 U.S. 41, 

45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  v. I qbal,  556 U.S. 

662, 678–84 (2009)  (holding that  the pleading standard set  forth in Twom bly 

applies to all civil act ions) . “Factual allegat ions m ust  be enough to raise a r ight  to 

relief above the speculat ive level.”   Twom bly, 550 U.S. at  555. 

 I I I .  D iscussion 

  A. Count  I  -  I nverse Condem nat ion  

 Under Missouri law, inverse condem nat ion is the exclusive rem edy when 

private property is taken or dam aged without  com pensat ion as a result  of a 

nuisance operated by an ent ity that  has the power of em inent  dom ain. Miller v. City 

of Wentzville, 371 S.W.3d 54, 57 (Mo. Ct . App. 2012)  (citat ions om it ted) . The 

property owner need not  show an actual taking of property, but  “m ust  plead and 

prove an invasion or appropriat ion of som e valuable property r ight  which the 

landowner has to the legal and proper use of his property, which invasion or 



4 
 

appropriat ion direct ly and specially affects the landowner to his injury.”  Dynasty 

Hom e, L.C. v. Pub. Water Supply Dist . No. 3 of Franklin Cty., Missour i, 453 S.W.3d 

876, 879 (Mo. Ct . App. 2015) ;  Heuer v. City of Cape Girardeau, 370 S.W.3d 903, 

913-14 (Mo. Ct . App. 2012) . 

 The Com m ission first  argues that  it  is im m une from  suit  under the Eleventh 

Am endm ent  which generally bars suits by pr ivate cit izens against  a state in federal 

court . Balogh v. Lom bardi, No. 14-3603, 2016 WL 929358, at  * 5 (8th Cir . Mar. 11, 

2016) . Eleventh Am endm ent  im m unity extends to arm s of the state, including the 

Com m ission. Hall v. Missouri Highway & Transp. Com m ’n, 995 F. Supp. 1001, 1006 

(E.D. Mo. 1998) . However, a state rem ains free to waive its Eleventh Am endm ent  

protect ion from  suit  in federal court . Lapides v. Board of Regents of University 

System  of Georgia, 535 U.S. 613, 618 (2002) .  Plaint iff argues that  the Com m ission 

has waived it s im m unity. 

 I n Lapides, the Suprem e Court  held that  a state waives Eleventh Am endm ent  

im m unity by rem oving a case to federal court . The Suprem e Court  reasoned that  it  

“would be anom alous or inconsistent ”  to perm it  a state both to invoke federal 

jur isdict ion through rem oval and to claim  Eleventh Am endm ent  im m unity from  

federal jur isdict ion. I d. at  619. Perm it t ing the states “ to freely assert [ ]  both claim s 

in the sam e case could generate seriously unfair  results.”  I d. However, the holding 

in Lapides is lim ited “ to the context  of state- law claim s, in respect  to which the 

State has expressly waived im m unity from  state-court  proceedings.”  I d. at  617-18;  

see also Kruger v. Nebraska, - - -  F.3d - - - ,  No. 15-1427, slip op. at  6 (8th Cir. Apr. 

7, 2016)  (Lapides decision “does not  necessarily apply to federal claim s or state 

claim s in which state has not  waived im m unity in state courts” ) .  
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 As defendants note, judges in this dist r ict  applying Lapides have held that  

Missour i does not  waive it s Eleventh Am endm ent  im m unity by rem oving state- law 

tort  claim s to federal court . See Franklin v. State of Missouri,  4: 15CV1283 NCC, 

2016 WL 366799, at  * 3 (E.D. Mo. Jan. 29, 2016)  ( finding state had im m unity 

against  bat tery claim ) ;  Belkin v. Casino One Corp., No. 4: 14CV00452 ERW, 2014 

WL 1727896, at  * 4 (E.D. Mo. May 1, 2014)  (state agency did not  waive it s Eleventh 

Am endm ent  im m unity over tort  claim s “ through the sim ple act  of rem oving to 

federal court , because under the facts of this case, the narrow holding of Lapides 

does not  apply” ) ;  Lacy v. Gray, No. 4: 13CV370 RWS, 2013 WL 3766567, at  * 2 

(E.D. Mo. July 16, 2013)  ( reject ing argum ent  under Lapides that  state ent ity 

waived im m unity over state law claim s by rem oving act ion) ;  Johnson v. Board of 

Police Com m ’rs, 4: 06CV605 CDP, 2007 WL 1629909, at  * 3-4 (E.D. Mo. June 4, 

2007)  ( finding that  board retains Eleventh Am endm ent  im m unity for plaint iff’s 

assault  and bat tery claim s) . These cases are ent irely consistent  with Lapides 

because, under Missouri law, state ent it ies are ent it led to sovereign im m unity from  

all tort  claim s, with except ions for claim s arising from  m otor vehicle accidents or 

dangerous condit ions of land. Mo.Rev.Stat . § 537.600.1;  Southers v. City of 

Farm ington, 263 S.W.3d 603, 609 (Mo. 2008) .   

 The inverse condem nat ion claim  in Count  I  is not  a tort  claim . Under Missouri 

law, inverse condem nat ion claim s ar ise from  Art icle I , Sect ion 26 of the Missouri 

Const itut ion, which provides that  “pr ivate property shall not  be taken or dam aged 

for public use without  just  com pensat ion.”  The Missouri Suprem e Court  has 

observed that  inverse condem nat ion claim s are not  subject  to sovereign im m unity. 

See Tierney v. Planned I ndus. Expansion Auth. of Kansas City, 742 S.W.2d 146, 
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155 (Mo. 1987)  ( inverse condem nat ion act ions “m ay be m aintained in spite of 

sovereign im m unity to fulfill the const itut ional com m and that  property not  be taken 

without  just  com pensat ion” ) ;  see also Heins I m plem ent  Co. v. Missouri Highway & 

Transp. Com m ’n, 859 S.W.2d 681, 694 (Mo. 1993) , abrogated on other grounds by 

Southers v. City of Farm ington, 263 S.W.3d 603 (Mo. 2008)  ( t r ial court  properly 

dism issed nuisance and negligence claim s pursuant  to sovereign im m unity while 

retaining inverse condem nat ion claim s) . Had this case rem ained in state court , the 

Com m ission would not  have been ent it led to assert  sovereign im m unity as a 

defense to plaint iff’s inverse condem nat ion claim . Under the reasoning of Lapides, 

thus, it  would be unfair  to allow the Com m ission to rem ove this case to federal 

court  and obtain the benefit  of Eleventh Am endm ent  im m unity. The Court  finds that  

the Com m ission waived its Eleventh Am endment  protect ion against  suit  in federal 

court  by voluntar ily invoking federal j ur isdict ion through rem oval.1  

 I n order to sustain its inverse condem nat ion claim , plaint iff m ust  allege that  

its property was dam aged by a nuisance caused by the Com m ission. Basham  v. 

City of Cuba, 257 S.W.3d 650, 653 (Mo. Ct . App. 2008) . “Nuisance is an effect  

rather than a cause of tor t  liabilit y and conduct  antecedent  to the interference m ay 

be irrelevant . Nuisance is a condit ion and does not  depend on the degree of care 

used;  it  depends on the degree of danger exist ing with the best  of care.”  Frank v. 

Environm ental Sanitat ion Managem ent , I nc., 687 S.W.2d 876, 880 (Mo. 1985)  

(citat ions and footnote om it ted) . Essent ial elem ents that  are required for recovery 

on the basis of nuisance are injury, dam age, and causat ion. Basham , 257 S.W.3d 

                                       
1 This ruling does not  apply to the commissioners because they were not  added as 
defendants unt il after the case was removed and thus have not  waived any im m unity to 
which they are otherwise ent it led. 
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at  653. “ ‘Nuisance is the unreasonable, unusual, or unnatural use of one’s property 

so that  it  substant ially im pairs the r ight  of another to peacefully enjoy his [ or her ]  

property.’”  I d. (quot ing Byrom  v. Lit t le Blue Valley Sewer Dist ., 16 S.W.3d. 573, 

576 (Mo. 2000) )  (alterat ion in or iginal) . “ [ T] he r ight  of enjoym ent  which is im paired 

m ust  be a r ight  that  is suscept ible to legal protect ion.”  44 Plaza, I nv. v. Gray-Pac 

Land Co., 845 S.W.2d 576, 578 (Mo. Ct . App. 1992) ;  see also Randall v. Federated 

Retail Holdings, I nc., 429 F.3d 784, 789 (8th Cir . 2005)  (under Missouri law, a 

subm issible nuisance claim  requires a r ight  of enjoym ent  suscept ible to legal 

protect ion) .  

 Here, plaint iff alleges that  the sound wall has caused a $5 m illion decrease in 

the value of its property. However, plaint iff does not  allege any specific dam age to 

the property or any specific condit ion caused by the sound wall that  led to the 

dim inut ion in value (e.g.,  no allegat ion that  placem ent  of the wall caused a 

diversion of surface water onto its property) . See, e.g., Heins I m plem ent  Co., 859 

S.W.2d at  691 (holding that  owner m ay bring inverse condem nat ion act ion when 

private property is dam aged by an unreasonable diversion of surface waters by 

public works) ;  Rosenfeld v. Thoele, 28 S.W.3d 446 (Mo. Ct . App. 2000)  (placem ent  

of debris and wall on defendant ’s land diverted water onto plaint iff’s land) . Plaint iff 

does not  allege that  the wall em its foul odors. See Frank, 637 S.W.2d at  881 

( list ing cases of nuisance arising from  noxious odors) .  

 The Com m ission assum es, and plaint iff does not  dispute, that  plaint iff’s claim  

arises from  the obst ruct ion of the view of and from  the building. I f that  is the case, 

plaint iff fails to allege that  it  has a protectable interest . “The com m on law rule is 

that , absent  a statute or cont ract  to the cont rary, the obst ruct ion of a landowner’s 
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view is not  act ionable.”  44 Plaza, I nc., 845 S.W.2d at  575;  see also Forty Mills 

Realty Venture v. State ex rel.  Missouri Highway & Transp. Com m ’n, 872 S.W.2d 

528, 531 (Mo. Ct . App. 1994)  (plaint iffs did not  have a protected property r ight  in 

public’s access or visibilit y to their  property) . Plaint iff argues that  these cases do 

not  “necessarily reflect  Missour i law on this point ,”  cit ing an Eighth Circuit  case 

from  1933 in which the court  held that  a property owner “has the easem ent  . .  .  of 

light , air , .  .  .  access, [ and]  a reasonable view of his property from  [ the]  public 

st reet .”  Klaber v. Lakenan, 64 F.2d 86, 91 (8th Cir. 1933) . I n interpret ing state law, 

this Court  is “bound by the decisions of the state’s highest  court .”  Minnesota Supply 

Co. v. Raym ond Corp., 472 F.3d 524, 534 (8th Cir. 2006)  (citat ion om it ted) . 

Decisions of interm ediate state appellate courts are persuasive authority when they 

are the best  evidence of what  state law is. I d. As a m at ter of Missour i law, plaint iff 

has failed to state a claim  that  a protected property interest  was dam aged by the 

wall.    Count  I  will be dism issed for failure to state a claim  for relief.  

  B. Count  I I  –  Const itut iona l Cla im s 

   ( 1 )   Sta te const itut iona l cla im s  

 Plaint iff asserts that  by failing to provide it  with not ice and an opportunity to 

be heard in the design of the sound wall,  the com m issioners violated its procedural 

due process r ights under Art icle 1, § 10 of the Missouri Const itut ion. Defendants 

argue that  Missouri does not  provide a cause of act ion for violat ion of state due 

process r ights.  

 While r ights guaranteed under the United States Const itut ion are enforceable 

through 42 U.S.C. § 1983, Missouri has not  enacted sim ilar legislat ion enabling 

suits for violat ions of r ights under the state const itut ion and the state guarantees 
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are not  “ self-execut ing.”  Moody v. Hicks, 956 S.W.2d 398, 402 (Mo. Ct . App. 1997)  

( reject ing argum ent  that  protect ion against  unreasonable search and seizure in Art .  

1, § 15 is self-execut ing) ;  USCOC of Greater Missouri, LLC v. Cty. of Franklin, Mo., 

No. 4: 07CV1426 JCH, 2008 WL 2065060, at  * 3 (E.D. Mo. May 14, 2008)  (due 

process protect ions in Art  1, § 10 are not  self-execut ing) . Thus, plaint iff m ay not  

br ing a procedural due process claim  under the Missouri Const itut ion. 

 Plaint iff’s state due process claim  is also barred by the Eleventh Am endm ent . 

“A federal court ’s grant  of relief against  state officials on the basis of state law, 

whether prospect ive or ret roact ive . .  .  conflicts direct ly with the pr inciples of 

federalism  that  underlie the Eleventh Amendm ent .”  Pennhurst  State Sch. & Hosp. 

v. Halderm an, 465 U.S. 89, 106 (1984) . And, “ insofar as injunct ive relief is sought ,  

an error of law by state officers act ing in their  official capacit ies will not  suffice to 

overr ide the sovereign im m unity of the State where the relief effect ively is against  

it .”  I d. at  113 (cit ing Larson v. Dom est ic & Foreign Com m erce Corp., 337 U.S. 682, 

690, 695 (1949) ) . As noted above, the Com m issioners did not  part icipate in the 

rem oval of this act ion to federal court  and thus have not  waived any im m unity 

otherwise available to them . 

     ( 2 )   Federa l const itut iona l cla im s   

 Plaint iff also asserts claim s for violat ion of it s federally-protected procedural 

due process and equal protect ion r ights under 42 U.S.C. § 1983, and seeks an 

order direct ing the Com m issioners to rem ove the sound wall.   

 While claim s against  state officials in their  individual capacity seek to im pose 

personal liabilit y, official- capacity suits “generally represent  only another way of 

pleading an act ion against  an ent ity of which an officer is an agent .”  Kentucky v. 
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Graham , 473 U.S. 159, 165 (1985)  (quot ing Monell v. New York City Dept . of Social 

Services, 436 U.S. 658, 690, n. 55 (1978) ) . An official-capacity suit  is, in all 

respects other than nam e, to be t reated as a suit  against  the ent ity. I d. at  166 

(cit ing Brandon v. Holt , 469 U.S. 464, 471–72 (1985) ) . “Because the real party in 

interest  in an official-capacity suit  is the governm ental ent ity and not  the nam ed 

official, ‘the ent ity ’s policy or custom  m ust  have played a part  in the violat ion of 

federal law.’”  Hafer v. Melo, 502 U.S. 21, 25 (1991)  (quot ing Monell,  436 U.S. at  

694) . Plaint iff ’s com plaint  is devoid of any allegat ions that  the com m issioners have 

final policy-m aking authority or acted pursuant  to official policy or custom .  

 Even if the com plaint  contained the necessary custom  or policy allegat ions, 

plaint iff’s const itut ional claim s are barred by the r ipeness doct r ine. A plaint iff 

alleging a violat ion of procedural due process r ights m ust  exhaust  state rem edies 

before the allegat ions can state a claim  under § 1983. Wax’n Works v. City of St . 

Paul, 213 F.3d 1016, 1020 (8th Cir. 2000) . Sim ilar ly,  a const itut ional case involving 

land use is not  r ipe for federal adjudicat ion unless the plaint iff has first  exhausted 

available state rem edies. See Kot tschade v. City of Rochester, 319 F.3d 1038, 1041 

(8th Cir. 2003)  (plaint iff m ust  pursue post -deprivat ion rem edy in state court )  

(cit ing William son County Regional Planning Com m ’n v. Ham ilton Bank, 473 U.S. 

172, 186 (1985) ) ;  Saba v. City of Farm ington, No. 4: 05CV02000-RWS, 2006 WL 

897153, at  * 1 (E.D. Mo. Mar. 31, 2006). The exhaust ion requirem ent  cannot  be 

sat isfied by sim ultaneously br inging federal and state takings claim s. Swiish v. 

Nixon, 4: 14CV2089 CAS, 2015 WL 867650, at  * 5 (E.D. Mo. Feb. 27, 2015) .  

 Finally, even if properly exhausted, plaint iff also fails to adequately plead its 

equal protect ion claim . “Under the Equal Protect ion Clause, sim ilar ly situated 
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ent it ies m ust  be accorded sim ilar governm ental t reatm ent .”  Barr ington Cove Ltd. 

P’hip v. Rhode I sland Hous. & Mortgage Fin. Corp., 246 F.3d 1, 7 (1st  Cir. 2001)  

(cit ing City of Cleburne v. Cleburne Living Ct r., 473 U.S. 432, 439–40 (1985) ) .  I n 

order to establish its claim , plaint iff m ust  to allege facts indicat ing that , “ com pared 

with others sim ilar ly situated, [ it ]  was select ively t reated . .  .  based on 

im perm issible considerat ions such as race, religion, intent  to inhibit  or punish the 

exercise of const itut ional r ights, or m alicious or bad faith intent  to injure a person.”  

I d. (citat ion om it ted;  em phasis added) . Plaint iff does not  allege the com m issioners 

acted based on any im perm issible considerat ions. 

 Because the Court  finds that  plaint iff has failed to state a claim  for relief 

against  the com m issioners, the Court  does not  address the part ies’ addit ional 

argum ents regarding whether plaint iff’s claim  for dam ages against  the Com m ission 

precludes his claim  for injunct ive relief against  the com m issioners. 

* * *  

 For the foregoing reasons, 

 I T I S HEREBY ORDERED  that  the defendants’ m ot ion to dism iss [ Doc. # 21]  

is granted .        

___________________________ 
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

Dated this 3rd day of June, 2016. 
 


