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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

ZURICH AMERICAN INSURANCE

COMPANY, ;
Plaintiff, ;

V. ; No. 4:16CV00429 ERW
FLUOR CORPORATION, et al., ;
Defendars. ;

MEMORANDUM AND ORDER

This matter comes before the CourtRIaintiff/CounterDefendanZurich American
Insurance Company’s Motion for Partial Summary Judgment against Deferamlant#6
ClaimantFluor Corporatiorwith respect to Zurich’s claim in ifSrst Cause of Actio [192];
Fluor’'s Motion to Dismiss Zurich’s First, Second and Third Causes of Action [218Flands
Motion for Partial Summary Judgment against Zurich [22ih respect t&Zurich’s Affirmative
Defenses 1, 6, 7, and 18 to Fluor's Secoadse ofAction for bad faith failure to settle
(“BFFS”).

BACKGROUND

Zurich issued general liability policies at certain periods from Dbeeed1, 1958, to
June 1, 1985 (the "Zurich Policies"),aaompany called St. Joseph Lead, which later became
St. Joe MineralsECF No. 1 aff 12 From 1981 to 1994, Fluor Corporation owned St. Joe
Minerals (“St. Joe”), which operated a lead smelter facility in Herculaneum, Misstolat §
7,12. In 1994, Fluor sold its interest in St. Joe to the Renco Group, Inc., ehahed the
company The Doe Run Resources (“Doe Rud).at 1 7.

Each of the Zurich Policies provide in relevant part, that Zurich:
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shall have the right and duty to defend any suit against the insured seeking damages on

account of such bodily injury or property damage, even if any of the allegatidres of t

suit are groundless, false, or fraudulent, and may make such investigatiorntlantesét

of anyclaim or suit as it deems expedient.
Fluor's Statement of Uncontroverted Material Baat Sypport of its Motion for Partial
Summary Judgment (“FSUMF”), ECF No. 221-1 at | 2. The Zurich Policies also proatdae
insured “shall not, except at his own cost, voluntarily make any payment, assuoigigatyon
or incur any expense.ld. at 1 3. The Zurich Policies stathatZurich:

will pay on behalf of the insured all sums which the insured shall

become legally obligated to pay as damages because of

A. bodily injury or

B. property damage

to which this insurance applies, caused by an occurrencel.]

Id. at 1 4.

Commencing in 1995, various parties, including Fluor and Doe Run, were sued for bodily
injury and property damage claims arising from St. Joe’s lead smeltenyfaciierculaneum,
Missouri (hereafter referred to as the “Herculaneumn@gi ECF No. 1at{{ 2223. In 2005,
certain residents of Herculaneum filed claims against Fluor, Doe Run, and ottrerdVissouri
Circuit Court, Twenty-Second Judicial Circuit in the City of St. Louis, Missoorrialieged
injuries arising from theperation of the smelter, including the period 1981 through 1894t
1 23. On September 5, 2005, Fluor tendeseden lawsuitéthe “Herculaneum Lawsuits”)
includingAlexander, et al. iFluor Corporation, et al Heilig, et al. v. Fluor Corporation, et al.
Pedersen, et al. Eluor Corporation, et al(the “Alexander/Pedersen/Heiligtigation) to

Zurich fora “full and complete defense” under each of the Zurich Polide&UMF,ECF No.

22141 at f15-111 On December 14, 2005, Zurich agreed to defend Fluor seldesuits

11n 2009, 2010, and 2014, three other lawsuits were filed against Fluor and tendered to Zurich
for a “full and complete defense” under the Zurich Policies. FSUMF, ECF Ndl 2249 12

2



pursuant to a reservation of rightsl. at 1 1521. Among the rights Zurich reserved in

connection with each of the Herculaneuawsuits, Zurich asserted that coverage was “not
available if and to the extéthat any insured has failed to satisfy any of the conditions precedent
to coverage set forth in the Zurich/St. Joe policies,” including “the duty to refemmrhaking
voluntary payments or voluntarily assuming obligations (except at its own eXxpeltsat | 25.

On November 18, 2010, a mediation of the Herculaneum Lawsuits involving
representatives from Fluor, Doe Run, Zurich, and the underlying plaintifcaeducted in
Clayton, Missouri.ld. at § B. After thismediation, on December 13, 200Ihe Run reached a
settlementvith plaintiffs in the remaining Herculaneum Clainscludingthe plaintiffs in the
Alexander/Pedersen/Heiligtigation (“Doe Run Settlement”)ECF No. 1 aff 24 Fluor was
not included in the Doe Run Settlemerd. atf 25 Fluor never requested Zurich fund any
settlement on its behalf at that mediation nor at any subsequent mediation of the
Alexander/Pedersen/Heiligigation. Id. The claims against Fluan the
Alexander/Pedersen/Heiligitigation proceeded to trial and resulted in a judgment against Fluor
for $38,527,186 in compensatory damages, and $320 million in punitive danhégets 26.1n
October 2014, Fluor entered into a settlement with plaintiffs from the Herculareusuits
(that had settled with Doe Run in December 2010) for approximatelyriggh (the“Fluor

Global Settlement”) FSUMF, ECF No. 221- at §32.2

14. Zurichalsoagreed to defend Fluor in these suits pursuant to a reservation of rtas.
192224. These lawsuits are considered part of the “Herculaneum Lawsuits” refeatosed
for purposes of this Memorandum.

2 Zurich disputes this fact only in that it contends Fluor reached the Fluor Glettiéiment to
resolve the Herculaneum Lawsugiisd an additional suit Zurich also discusses conditions of
theFluor Global ®ttlement irrelevant to thdotions at issue he. SeeECF No. 244 at | 4.
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In March 2012, Zurich made payments to Doe Run through a settlement (tineh"

Doe RunGlobal Settlemento resolve disputes with regard to coverage for the Doe Run
Settlement ECF No. 1at 29. Zurich allegeshe Global Settlement payments exhausted the
Zurich Poicies for the Herculaneum Clains. at { 30.

On March 29, 201&urich filed suit inthis Courtasseling five separate claims in its
Complaint. Zurich’sfirst three Causes of Action seek declaratory judgments statirytiod
Policies do not provide coverage for the defense or indemnity of Fluor’s biig&tiuor filed a
counterclaimagainst ZurictassertinghreeCauses of Action. At issue in the Motions
considered heris Fluor's Second Cause of Actiamits counterclainfor bad faith failure to
settlein theUnderlying Actions®

Zurich has filed a Motion for Partial Summary Judgment against Fluor withatetsp
Zurich’s claim in its First Cause of Acti@eeking @eclaratory Judgment thaurich has no
duty to indemniy Fluor for any liability it incurred in connection witertain Herculaneum
Claims-the Bronson/Smogdawsuits* Pursuant to Federal Rule of Civil Procedure 12(b)(1),
Fluor has filed a Motion to Dismiss Zurich’s First, Second, and Third Causes ohAatihe
extent they seek a declaration regarding Zurich’s contractual duty tomifge Fluor has also

filed a Motionfor Partial SummaryJudgment against Zurich with respec¥taich’s

3 Fluor lists in detail the “Underlying Actions” that are the basis afatsterclaim. These
actions include lawsuits brought by plaintiffs represented by Newman, Bronsahis; Whe
Smoger Law Firm, and the Law Offices of James R. Dowd (collectivelyBiamson/Smoger
Lawsuits”) TheAlexander/Pedersen/Heiligigation is part of theBronson-Smogdrawsuits
The“Underlying Action$ alsoincludethe “Gray Ritter GrahanlLawsuits,” brought by
plaintiffs represented by Gray, Ritter & Graham, P@ases are listed individually by Fluor in
its Counterclaim at ECF No. 42 %tl5.

4 As noted in the previous footnote, Benson/Smogdawsuitsconsist of suits brought by
Herculaneunplaintiffs represented by Newman, Bronson & Willis, The Smoger Law, Einad
the Law Offices of James R. Dowd



Affirmative Defenses 1, 6, 7, and 18 (collectivéindemnity Deferses”) to Fluor'sSecond
Cause ofAction for bad faith failure to settle (“BFFS”)The Court will first address Fluor’s
Motion to DismissZurich’s First, Second, and Third Causes of Action.

l. FLUOR'S MOTION TO DISMISS

Fluor requests that the Court dismiss the First, Second, and Third Causes oimAction
Zurich’s Complaint insofar as they seek a declaratiathZurich’s Policies“do not provide
coverage for the . . . indemnity of tAéexander/Pedersen/Heiligigation” or the broader set of
“Hercuaneum Claims.’ECF No. 218 at Fluor arguegdismissal is required as there is no ripe
dispute between the parties concerning Zurich’s contractual duty to inddfuofyunder the
comprehensive general liability policies at issue in this case.

Legal Standard — Motion to Dismiss

Fluor’'s Motion to Dismiss[218] is brought pursuant to Federal Rule of Civil Procedure
12(b)(1).See War Works v. City of St. Pau213 F.3d 1016, 1020 (8th Cir. 2000) (indicating
that whether a claim is ripe for adjudicatioregdo a couts subject matter jurisdiction under the
case or controversy clause of Article Ill of the federal Constitutidf)district court has the
authority to dismiss an action for lack of subject matter jurisdiction on any oneefdiparate
bases: (1) the complaint alone; (2) the complaint supplemented by undisputediterisesl in
the record; or (3) the complaint supplemented by undisputed facts plus the coaltiSare®f
disputed facts.”Johnson v. United States34 F.3d 958, 962 (8th Cir. 2008) (internal
punctuation and quoted case omitted).

Discussion
Zurich's complaint seeks relief under the Declaratory Judgment Act, 28 U.S.C. § 2201,

which provides that federaourts can grant declaratory relief in “a case of actual controversy.”



The controversy requirement of the Declaratory Judgment Act is synonymous with tha
Article 11l of the Constitution."Carson v. Pierce719 F.2d 931, 933 (8th Cir. 1983) (citiAgtna
Life Ins. Co. v. Haworth300 U.S. 227, 239-40, 57 S.Ct. 461, 81 L.Ed. 617 (0974

In the declaratory judgment context, Article Ill requires a plaintiff to alfages that,
“under all the circumstances, show that there is a substantial contrdyetiggen parties having
adverse legal interests, of sufficient immediacy and reality to warranstienise of a
declaratory judgmentMedimmune, Inc. v. Genentech, Ir19 U.S. 118, 127 (2007) (quoting
Maryland Casualty Co. v. Pacific Coal & Oil C&12 U.S. 270, 273 (1941)The Supreme
Court has emphasized that the ‘case of actual controversy’ language lirare femlirt action to
justiciable casesPublic Water Supply Dist. No. 10 of Cass County, Mo. v. City of Peculiar,
Mo., 345 F.3d 570, 572—73 (8th Cir. 2003) (citiigworth,300 U.S.at 239-40). To resolve the
instant motion, the Court must determine whetheich’'s request for declaratory relief meets
the traditional justiciability requirement of ripeness.

“The ripeness doctrine flows both from the Article Il ‘cdsasd ‘controversiés
limitations and also from prudential considerations for refusing to exercisdigtion.”
Nebraska Pub. Power Dist. v. MidAmerican Energy €84 F.3d 1032, 1037 (8th Cir. 2000).
The intent of the ripeness doctrine is to “prevent the courts, through avoidance dupgema
adjudication, from entangling themselves in abstract disagreem@btstt Labs. v. Gardner,
387 U.S. 136, 148, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967). The ripeness inquiry requires a court
to examine both “the fitness of the issues for judicial decision and the hardship toideeqgiart
withholding court considerationAbbott Labs.387 U.S. at 149, 87 S.Ct. 1507. This is a two-
pronged test, and “[a] party seeking judicial reliefstmecessarily satisfy both prongs to at least

a minimal degree.Nebraska Pub. Powe234 F.3d at 1039.



The fitness prong of the test requires examination of the definitenessaintyest a
claim, to “safeguard[ ] against judicial review of hypothdt@aspeculative disagreementsd’
at 1038. “Whether a case is ‘fit' depends on whether it would benefit from furthealfact
development.’Public Water Supply345 F.3d at 573. “The case is more likely to be ripe if it
poses a purely legal question and is not contingent on future possibildieSWhether the
factual basis of a declaratory judgment action is hypothetcahore aptly, too hypotheticebr
purposes of the ripeness doctrine (and concomitantly Article 1ll) is digues degree.’Pullic
Water Supply Dist. No. 8 of Clay County, Mo. v. City of Kearney,484.F.3d 930 (8th Cir.
2005) (citingNebraska PubPower, 234 F.3dat 1037-38).

The hardship prong recognizes that a party need not wait until a threatengddtjaly
occurs,bu the immediacy and extent of the alleged threatened hmarsh be significant
Nebraska Pub. Powe?34 F.3d at 1038. “Abstract injury is not enough. It must be alleged that
the plaintiff has sustained or is immediately in danger of sustaining someicjuegt. . . .”
O'Shea v. Littletop414 U.S. 488, 494, 94 S.Ct. 669, 38 L.Ed.2d 674 (1974) (internal quotations
and citations omitted)The threatened “injury must be ‘certainly impendindg?draquad, Inc. v.
St. Louis Hous. Auth259 F.3d 956, 958-58th Cir.2001) (quotingBabbitt v. United Farm
Workers Nat Union, 442 U.S. 289, 298, 99 S.Ct. 2301, 60 L.Ed.2d 895 (19Ir9¢\valuating
the hardship requirement, courts ask whether delaying review will cause mjtigy parties.
Nebraska Pub. Powe234 F.3dat 1038.

Fluor contend&urich’s claims for declaratory relief are not ripe for judicial
determinatioras Zurich hasailed toallege any dispute with Fluor regarding its indemnity rights
under the Zurich Policies. Fluor points out that althougktiled theHerculaneum Lawsuits

five years ago, ihas not sought indemnificatidrom Zurich for the approximately $30nillion



in damages it sufferedMoreover, Fluor maintains because no demand has beerfonade
indemnification, no immediate or threatened harm will result if Zurich’s declgrekams are
not litigated. Fluor contendshe parties’ dispute centemst oncontractuaindemnity, but
insteadon tort damages faturich’s bad faith failurg¢o settle the Herculaneum Claims when a
reasonable opportunity arose in late 2010.

Zurich responds thatis claimsare ripe for declaratory judgment becatis® question of
Zurich’s duty to indemnify Fluor undéine Zurich Policies is directly disputég the parties.
Zurich contendsciting toAetna Casualty & Surety Co. v. General Dynamics C&®8 F.2d at
711, hat a livejusticiablecontroversy was created when Zurich agreed to defend pursuant to
reservation ofights after Fluor tendered its claim&urich alternately argues its declaratory
judgment claims are ripgecase Fluots counterclaim against Zuridor bad faith failure to
settle("BFFS”) requires Fluoto establishzurich’s duty to indemnify.

Fluor replies thaZurich’s attempts to assert the parties were in dispute fail because
without a demand for contractual indemnification, a dispute over indemnificatioreily pur
hypothetical. Fluor points out that Zurich concedéssi@omplaint thaFluor has not sought
indemnity. Fluor further notes that for the reasons discussed iniddtaibr’'s Motion for
Partial Summary Judgment, Zurich’s duty to indemnify Fluor under the Zurictid2ois
irrelevant toFluor's BFFS claim.

The Court finds Zurich failso meetits burden under both prongs of the ripeness inquiry.
First, Zurich has alleged only a hypothatior speculativendemnity disputenot a disputdit
for judicial determination A coverage dispute can form the basis for a declaratory judgment
action when the insured has maddesr demand for defense, indemnity, or other payment under

a policy. SeeCentury Indem. Co. v. Anheuser-Busch,,INo. 4:11€V-1097 CEJ, , at *3 (E.D.



Mo. Mar. 19, 2012jciting Federal Ins. Co. v. Sammons Financial Groing,, 595 F.Supp.2d
962, 972 (S.D. lowa 2009)Here,however,Zurich’s Complaint does not contain an allegation
that Fluor has demanded payment or sought indemnification against Zurich undetiche Z
Policies Under a 12(b)(1) motion to dismiss based upanject matter jurisdictiqrihe Court
may considethe undisputed facts evidenced in the record or resolve disputed facts to
supplement the Complairtiowever the Court finds nevidenceof recordthatFluor requested
contractual indemnificatioat any point, includingfter it settled thé&lexander/Pedersen/Heilig
litigation and other Herculaneum Lawsuits in October 20Moreover, Zurch acknowledges
in its Complant that“Fluor and its other related entities never requested that Zurich fund any
settlement on its behalf at [the mediation that led to the Doe Run Settleroeatjany
subsequent mediation of tAdéexander/Pedersen/Heiligigation . ...” ECF No. 1 at § 25The
possibility thatFluor may demand indemnity from Zurich at some point in the future falls short
of establishing an actual controversyeeCentury Indem. Co. v. Anheuser-Busch,,INo.
4:11-CV-1097 CEJ, 2012 WL 919008, at *3 (E.D. Mo. Mar. 19, 2q$®ting that the allegation
that a defendant “has or may” assert a claim for coverage is ambiguousgeittls to
jurisdiction and is insufficient to nudge the claims across the line from conceiogiibusible).
As noted aboveZurich contendsa live controversy regarding indemngyists.
Specifically,Zurich allegesFluors tendemg of the Herculaneum LawsuitsdZurich's

agreemento defendunder a reservation of rightenstitute a ripe“dispute” sufficient to

S Zurich doesallegein its Response in Opposition to Fluor's Motion to Dismiss that Fluor
tendered the Herculaneum Lawsuits to Zurich for “defense and indemnity é\d¢own support
of this statement, Zwh cites to Fluor's Statement of UndispuMdterial Facts which states
only that Fluor tendered claims to Zurich for a “full and complietiense (SeeECF No. 241 at
3 and FSUMF, ECF No. 221at § | 511) (emphasis added)Thus, the Court find8urich's
allegationto be unsupported by the record and the Court will consider it no further
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providejurisdiction herefor adeclaratory judgment claimegarding Zurich’s duty to indemnify.
Zurich relies omMetna Casualty & Surety Co. v. General Dynamics C&§8 F.2d 7078th Cir.
1992. Aetng however, is distinguishabfeom the circumstances hertn Aetna theinsured,
General Dynamiclemanded the insureketna,provide a defense amddemnify General
Dynamics forany sums paid to resolve lawsuits concerning environmental contamination and
letters from environmental protection agesacdemandinghe clearup d certainsites. Id. at
709.Aetnainitially agreed to defen@eneral Dynamicinder a reservation of rights, but then
withdrew its defense commitmeand filedan action for declaratory judgmend. The Court in
Aetnafound a justiciable controversy existed between the insurer and irssuteheral
Dynamics had made a clear demand for the payment of defense and indemnity absts whi
Aetna had disputedhile the claims at issue in Aetna were being litigatedd.at 711.

This case is factually distinghable aseitherZurich’s Complaint, nor the undisputed
factsallegeFluor demanded indemnification. Zurich provides no other authoritys
proposition that tendering a claim to an insurer who agrees to defend under aicgsefvat
rights is sufficient to creat justiciable disputgears after the litigation has reached settlement
where no demand for indemnity has been sautyie Courttherefore declinet find a ripe

dispute here based on Zurich’s reasoning uAg¢ma®

6 Zurich also argues its claims are ripe and justiciable because, in FlusisArFluorl)

admits jurisdiction is proper argt) denies Zurich’s allegatioset forthin its Complaint that

Zurich has no indemnity obligation under the policies. Zurich does not support its
contention—that an admission of subject matter jurisdictim@an answeconstitutesvaiver—with
citation to any authority. Zurich’s contentiéeails assubject matter jurisdiction cannot be waived
by the partie®r conferred by consentJnited States v. Redstqr88 F.2d 300, 301 (8th Cir.
1973). Zurich also fails tprovide case law isupport its otheargumentthat the mere denial of
an allegation ira Complaint satisfies the ripeness requirememd the Courtaccordingly

declines to consider it.
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Having considered the fithess prong, the Court turns to the Court hardship prong of the
ripeness tesind similarly concludes Zurich fails to satisfy its burdBime Complaint does not
allege as it mustZurich hassustained or is immediately in danger of sustaismge direct
injury related to its duty to indemnify Fluor under the Polici®eeO’Shea v. Littletor414 U.S.
at494 (internal quotations and citations omittd&ggcase Fluor has not demanded indemnity
from Zurich Zurichcannotestablishaninjury thatis “certainly impending.Paraquad 259 F.3d
at958-59. The possibility of injury here is attenuated and can only ifiesulsome future date
Fluor demandsdemnificationfrom Zurich The Eighth Circuibhas”repeatedly stated that a
case is not ripe if the plaintiff makes no showing that the injury is direct, immedie¢etain to
occur.” Public Water Supply345 F.3d at 578citing Paraquad 259 F.3dat 959-60).

Finally, Zurich also asserts the question of indemnity is ripe for adjudicasidurich’s
duty to indemnify Fluor must be proveg Fluor as a prerequisite to Becond @use ofAction
for bad faithfailure to set#é. However, in addressing Fluor’s Partial Motion for Summary
Judgment below, the Court concludes Fluor’s counterclaim against ZuriBFrF&does not
require Fluor to establish a right to indemnity coverage. The Gbarg&forerejects Zurich’s
current agument that a ripe controversy regarding indemnity is created by virtue dtitgresF
assertion of 8FFScounterclaim

Accordingly, the Court will dismiss Zurich’s First, Second and Third Causes of Action
insofar as they seekdeclaration that Zuricls’ Policies danot provide coverage for the
indemnityof the Herculaneurhawsuits Fluor has not sought dismissal of, and the Court does
not dismiss the portions of Zurich’s First, Second and Third Causes of Actiongkat se
declaration with regard to Zigch’s defense ofluor. Furthermore,drause the Court will

dismiss Zurich’s First Cause of Acti@eeking a declaratiomith respect to its duty to indemnify
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Fluor, it will denyas moot Zurich’s MotioseekingPartial SummaryJudgment against Fluor on
Zurich’s First Cause of Action that it has no duty to indemnify Haoany liabilityincurred by
Fluor in connection with thBronson/Smogdrawsuits’!

. FLUOR'S MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56, Fluoraader partial summary
judgment against Zurich with respectzorich’s Affirmative Defenses 1, 6, 7, and 18
(collectively the'Indemnity Defenses®to Fluor's Second Cause of Action for bad faith failure
to settle (“BFFS”). Fluor argues indemnitgoveragas irrelevant to whether Zurich committed
the BFFS torat the time of th&lovember 18, 2010 mediati@med at reaching a global
settlement of the Herculaneum Lawsuifhus, Fluor contends Zurich’s Indemnity Defenses fail
as a matter of law to state legally viable defenses to Fluor's second causerofoaddieFS.

Legal Standard—Motion For Summary Judgment

" The Court notes that although Zurich’s Partial Motion for Summary Judgment orsits Fi
Cause of Action seeks relief with reddo theBronson/Smogedrawsuits Zurich’sFirst Cause

of Action in the Complaininstead asks for a declaration pertaining to the
Alexander/Pedersen/Heiligigation. Ths discrepancy is irrelevant here as the
Alexander/Pedersen/Heiligigation is pat of theBronson/Smogdrawsuitsandthe Court’s
instant rulingon Fluor's Motion to Dismisencompasses thli&ronson/Smogdrawsuitsas it is
directed at the eveoroader group of plaintiffs in the Herculaneum Lawsuits.

8 SeeECF No. 46 Aff. Def. 1 (“Coverage is barred under the Zurich Policies to the extent that
recovery is sought for claims which do not involve an occurrence of bodily injury during the
policy periods”); Aff. Def. 6 (“Coverage is barred under the Zurich Policies texteat that
recovery is sought for ‘damages’ that are not attributable to ‘bodily injurgroperty
damage”); and Aff. Def. 7 (“Coverage isavailable under the Zurich Policies for any liability
any insured might incur as a result ofiitgolvement with the Doe Run Company Partnership,
Doe Run Investment Holdings or tik®mestake Lead Company of Missouri because that
involvement commenced after the last of theich Policies expired on June 1, 1985Ait.

Def. 18 (“Coverage is unavailable under certsithe Zurich Policies to the extent that any
alleged ‘bodily injury’ or ‘property damage’ arose from releases of polluthatsvere not
‘suddenor accidental’ within the meaning of the Zurich Policies”).
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“Rule 8(c) of the Federal Rules of Civil Procedures governs affirmative @stehise
term‘affirmative defensd s defined a$[a] defendant's assertion raising new facts and
arguments that, if true, will defeat the plaintiff's ... claim, even if all allegation® icaimplaint
are true” PNC Bank, Nat. Ass'n v. El Tovar, InNg. 4:13-€V-1073 CAS, 2014 WL 538810,
at *7-8 (E.D. Mo. Feb. 11, 2014) (quoting Black's Law Dictionary 430 (7th ed.L999)
“Affirmative defenses, if accepted by the court, will defeat an otherwgstntate claim for
relief.” 1d. (quoting 2 James Wm. Moore, et dlloore's Federal Practic€ 8.08[1] (3d ed.

2013).

As with any motion for summary judgment, a movant seeking summary judgment on an
affirmative defense must first “inforfn] the district court of the basis for its motion and
identify[ ] those portions of the record which show a lack of a genuine id3adriagel v.
Norman,953 F.2d 394, 395 (8th Cir. 1992) (citiGglotexv. Catrett 477 U.S. 317, 323 (1986)
There is no requirement that the movant support its motion withrialateegating the
affirmative defensdd. (citing Celotex,477 U.S. at 323). Rather, the party with “the burden of
proof on an issue ... must present evidence sufficient to create a genuine issezialf faett to
survive a properly supported summary judgment moti@natty v. Dakotacare Admin. Servs.,
Inc., 455 F.3d 828, 831 (8th Cir. 2006). Thus, if a defendant fails to make a showing sufficient to
establish an essential element of a defense on which it will bear the burden ot miabfRule
56(c) mandates the entry of summary judgment again§tae Celotex477 U.S. at 322.

Discussion

“The duty to defend arises whenever there is a potential or possible liabitigy based

on the facts at the outset of the case and is not dependent on the probable liability teghay bas

on the facts ascertained through tfiakreeman v. Leader Nat. Ins. €68 S.W.3d 590, 597
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(Mo. Ct. App. 2001) (quotiniyiIcCormack Baron Management Serv., Inc. v. Am. Guarantee and
Liab. Ins. C0.989 S.W.2d 168, 170 (Mo. banc 1999)). This duty to defend potentially insured
claims arises “even though claims beyond coverage may also be préseck.ins. Exch. v.
Prairie Framing, LLC,162 S.W.3d 64, 78Mo. App. 2005). “An insurer’s right to canma
settlement and litigation under a liability insurance policy creates a fiduelkatjonship
between insurer and insured-reeman 58 S.W.3dat 598. “Thus, an insurer owes a duty to
exercise good faith in evaluating and negotiating thady clains against its insured, and the
insurer may be held liable in tort for a thipdrty judgment in excess of policy limits if it fails to
perform its fiduciary obligation in good faithld. “It is the existence of this fiduciary
relationship between insurer and insured, aside from insurer's subsistirggdicgienant of
good faith and fair dealing under the insurance policy, that exposes an insurelidbitiytfor
failing to exercise good faith in evaluating and negotiating 4pandy claims againsn insured.”
Id.

“BFFS is a tort action based on the insurer’s failure to protect the interéstsstired,
not an action on th@surance contract. Shobe v. Kelly279 S.W.3d 203, 212 (Mo. App. W.D.
2009). A bad faith refusal to settle action arises from an insurer's breach ofyite chatttle
third-party claims in good faitiScottsdale Ins. Co. v. Addison Ins. C@l8 S.W.3d 818, 828
(Mo. 2014)(citing Shobe279 S.W.3dat 209). “An insurer may be liable over and above its
policy limits if it acts in bad faith ... in refusing to settle the claim against its insured within its
policy limitswhen it has a chance to da”stl. at 828 (quoting-andie v. Century Indem. Co.,
390 S.W.2d 558, 56@vi0. App. 1965). 360 Mo. 362, 228 S.W.2d 750, 753 (1950). A bad faith
refusal to settle action will lie when a liability insurer: (1) reserves the exeltight to contest

or settle any claim; (2) prohibits the insured from voluntarily assuming any liadmlggttling
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any claims without consent; and (3) islyuof fraud or bad faith in refusing to settle a claim
within the limits of the policy.Scottsdale448 S.W.3dat 827 (citing Zumwalt v. Utilities Ins.
Co, 360 Mo. 362, 228 S.W.2d 750, 753 (1930iycumstances that indicate an insurer's bad
faith in refusing to settle include the insurer's not fully investigating and evaluatiagn, not
recognizing the severity of a thighrty claimant's injuries and the probability that a verdict
would exceed policy limits, and refusing to consider a settlenffant dohnson v. Allstate Ins.
Co, 262 S.W.3d 655, 662 (Mo. App. W.D. 2008xher circumstances indicating an insurer's
bad faith include not advising an insured of the existence of settlement loffers.

The question before the Court is whether Zusdffirmative defenses asserting a lack of
coverage under the Zuridtoliciesfail as a matter of law in light of the undisputed facts. Fluor
argues indemnity coverage is irrelevant to whether Zurich committed the BfeleSttee time of
thesettlement pportunity in 2010. Fluor claims the undisputed facts show Zurich reserved the
exclusive right to settle and prohibited Fluor freniuntarily assuming liability—which gave rise
to Zurich’s duty to act in good faith in settling the Herculaneum Lawstliter contends a
determination of coverage now cannot immunize Zurich for its conduct in 2010 and therefore,
the Indemnity Defenses fail as a matter of law. Zurich respondsritiat Missouri law, where
there is no coverage, an insured has no claim fofdidd Zurich arguethe Court should deny
summary judgment on its Indemnity Defenses as proof of lack of cowerthgkefeat Fluor's
BFFS claim

Under the undisputed language of the Zurich Policies, Zurich had the “right and duty to
defend any suit against the insured seeking damages . . . [amekesijgale] and settlg..] any
claim or suit as it deems expediénESUMF, ECF No. 221-1 at § Z'he Zurich Policies also

provided the insured “shall not, except at his own cost, voluntarily make amepggssume
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any obligation or incur any expensdd. at | 3. It is uncontestethat: Fluor tendered the
Herculaneum Lawsuits to Zurid¢ar a“full and complete defenseZurich agreed to defend the
claims pursuant to a reservation of rights; andrelservation of rights reaffirmed Fluor'duty
to refrain from making voluntary payments or voluntarily assuming obligatiddlSUMF, ECF
No. 2211 at 1 511, 15-21, 25.

Thus, at the outset, when Fluor tendered the lawsuits to Zurich and Zueehl agr
defend under a reservation of rightse potential for coverage existafving rise to Zurich’s
duty to defend Fluor. The policies’ language vests Zurich with the right to congatitin and
settlement, giving rise to a fiduciary relationshgtweerthe parties, exposing Zurich to tort
liability if it failed to evaluate and negotiate thipérty claims in good faith. Moreover, based
upon the language of the policies and Zurich’s reservation of rights affifehilog's duty to
refrain from vauntarily assuming obligations, Zurich had a duty to act in good faith with regard
to the 2010 settlement opportunity.

Zurich’s Indemnity Defenseaglate to whether indemnity coverage is “barred” or
otherwise “unavailable” under the Zurich Policidsproper affirmative defensdf‘true, will
defeat the plaintiff's ... claim, even if all allegations in the complaint aré"tREC Bank 2014
WL 538810, at *7. Zurich argues a determination of no coverage will bar Fluor's B&iRS c
under Missouri law.Zurich cites to several cases in support of its contention, all of which are
inappositeo the circumstances heaad do not support the contention that an indemnity
obligation must be proven as a threshold to establighBFS claim.For example, three of

cases cited by Zuriétare factually distinguishahlas in each casthe insured tendered claims

°Elec. Power Sys. Int’l, Inc. v. Zurich Am. Ins. (¥o. 4:15€V-1171 CDP, 2016 WL 4990498,
(W.D. Mo. Sept. 19, 2016%5pirtas Co. v. Fed. Ins. Cel81 F. Supp. 2d 993 (E.D. Mo.
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to its insurer, the insurer denied coveragerafased to defenthe insured. Moreover, il

three caseghe insurers determinaxbverage was lackg at thevery outset of the case, and the
dispute over coverage waeereforeessential to the resolution of any contractual or tort ckaim
the insureds against the insurers. Here, in contrast Zurich did not deny coveragfeisatbr
defend Fluor atite outset of the cas@nother case relied upon by Zurickrch Ins. Co. v.

Sunset Fin. Servs. Cas likewise inapposite as the insured did not even assert a BFFS claim.
475 S.W.3d 730 (Mo. App. W.D. 2015). As such, the Court finds Zurich hastatiished a
determination of no coverage will bar a BFFS claim. Accordingly, Zuricmbamet its burden
to show indemnitygonstitutes an affirmative defense to BFFS.

The Court further concludes that a determination on coverage here, after Zuleggd a
bad faith conduct occurred, is irrelevant to and cannot defeat Fluor's BFFSSt@Advantage
Bldgs. & Exteriors, Inc. v. Mid-Continent Cas. Cé49 S.W.3d 16, 28 (Mo. App. W.D. 2014)
(concluding that bcause thérial court’'scoverage ruling came after the insunad already
refused to settle, the court did not abuse its discretion in excluding evidence ofitigadmuhe
basis that it was irrelevant, confusing, and prejudiciBfom a common-sense standpoint,
Zurich’s proposal would allow insurers tiodertake the defense of a clalmay the insured from
voluntarily making payment on the claifajl to act in good faith with regard to settlement
opportunitiesand later eadeBFFSliability for this conducby procuringadeterminatiorat
trial or otherwise that coverage was rexistent-a fact that was not established at the time of the

alleged baefaith conduct.

2007), aff'd, 521 F.3d 833 (8th Cir. 2008)pne v. Farm Bureau Town & Country Ins. Co. of
Mo., 203 S.W.3d 736 (Mo. App. S.D. 2006).
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Thus, under the undisputed fatterethe Court does not find Zurihindemnity
Defensegonstitute cogniableaffirmative defenseso Fluor's BFFS claint®

Therefore, Zurich’s Indemnity Defenses (Affirmative Defenses 1, 6)d7 18) fail as a
matter of law with respect to Fluor's BEElaim. Accordingly, the court will grant partial
summary judgment against Zurich with respect to Zurich’s Affirmatigéebses 1, 6, 7, and 18
to Fluor's Second Cause of Action BBFFS. As noted above, Fluanly moves the Court to
grant partial summary judgmewith regardo Zurich’sindemnity Defenses tbluor’s bad faith
failure to settleclaimin its Second Cause of Actienot the separate claim in Fluor's Second
Cause of Actiorfor bad faith failure to defendAs such, the Court confines its grant of stamyn
judgment to BFFS only.

Finally, the Court notes both Zurich and Fluor requested the Court take JNdioca of
certain court filings in other casedeeECF Nos. 195, 223. The Court declines to address these
requests as the rulings contained heddd not rely on any of the filings. Zurich also filed a
Motion for Leave to Supplement the Parties Oral Arguments, which the Coudewillas moot
because the Couiihds it unnecessary to the resolution of plagties dispositivéotions.

Accordingly,

IT IS HEREBY ORDERED thatFluor Corporation’s Motiortio Dismissthe First,
Second, and Third Causes of ActinrZurich’s Complaint insofar abey seek a declaration that

Zurich’s Policies do not provide indemnity coverage [ECF No] BRIBRANTED. Zurich’'s

10 Zurich also argues Fluor's BFFS claim fails as Zurich never contrallen’§ defense or
settlement negotiations. However, the issue in this Motion is whether Zurichss&y @ertain
affirmative defenses to Fluor's BFFS claim, notettter Fluor has sufficiently established BFFS.
SeePerrin v. Papa John's Int'l, Inc114 F. Supp. 3d 707, 722 (E.D. Mo. 20{fting adefense
which points out a defect in the plaintiff's prima facie case is not an affirmatieaset)

Moreover, the conduct of both parties relevant to the control of Fluor's defense amdesdttle
opportunities clearly constitutes disputed facts for trial.
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First, Second, and Third Causes of Action willlI&MISSED with regard to the extent that
they seek a declaration regarding indemnity coverage.

IT IS FURTHER ORDERED that Zurich American Insurance Company’s Motion for
Partial Summary Jigmer against Fluor Corporation with respect to Zurich’s First Cause of
Action [ECF No. 192is DENIED as moot.

IT IS FURTHER ORDERED thatFluor Corporation’s Motion foPartial Summary
Judgment [ECF No. 22@gainst Zurich with respect to Zurich’s Affiative Defenses 1, 6, 7,
and 18 to Fluor's Second Cause of Action for bad faith failure to s#e@RANTED.

IT IS FURTHER ORDERED that Zurich American Insurance Company’s Motion to
Supplement the Parties Oral Argumei€F No. 283is DENIED asmoot

Dated this30th Day ofSeptember2019.

J:.W

E. RICHARD WEBBER
SENIOR UNITED STATES DISTRICT JUDGE
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