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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

JOHN J. LAFOY, et al.,

Plaintiffs,
VS. ) Case No. 4:C&00466 ERW
VOLKSWAGEN GROUP OF AMERICA %
INC., et al., )
Defendants. ;

MEMORANDUM AND ORDER

This matter comes before the Court on Plaintiffs’ Motion to Expedite BrieindsRuling
on Plaintiffs’ Motion to Remand, [ECF No. 7] and Defendant Volkswagen Group of America
Inc.’s (DefendantMotion to Say Proceedings an&nlargeTime toAnswer. [ECF No. 8].
|. BACKGROUND

This case concerns Plaintiffs’ alleged injuries from their purchadeise of Volkswagen
automobiles with “TDI® clean diesel engines.” Defendant removed this caseeoaFCourt
alleging jurisdiction on the basis of federal question jurisdiction under 28 U.S.C. § 1331, and
diversity jurisdiction under U.S.C. 881332, 1441(a) and 1446 (b). Deféndeatral question
jurisdictionis based ofrlaintiffs’ state law claimarisingunderthe Federal Clean Air Aand
diversity jurisdictionis based olaintiff Watermarbeingfraudulently misjoined, an exception to
the complete diversity requirement. [ECF No. 1].

Plaintiffs argue in theimotion to remand remaV was improperas this Court lacks
subject matter jurisdictigbecausehere is not complete diversibetween the partieand the

claims do not arise undéderal law [ECF No. 6]. Defendardrgues in itdlemorandum in
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Opposition jurisdiction is proper under federal dioesjurisdiction as each of Plaintiffs’ state law
claims alleges violations of the Federal Clean Air Act, and under 28 U.S.C. § 1jB82hag¢tion

is proper because Plaintiff Watermiarfraudulently misjoined in the acti@mcehe has no
connection with the forum. [ECF No. 10]. Plaintiffs argue in their reply memorandu@oilne
should resolve subject matter jurisdiction before resolving issues of persasditjion,the

Eighth Circuit has rejectedefendant’s theory of “fraudulent misjoinder”, atine claims do not
involve asubstantiafederal question, simply because Plaintiffs reference a federal sfgtDEe.
No. 19].

OnPlaintiffs’ motion to expeditehey argudefendant is simply trying to have this case
transferred tovulti District Litigation (“MDL”) , and courtsn this districthistorically granted
motions to expedite or remand prior to MDL transfer. [ECF No. 7]. Defendant responds
jurisdiction is properandremand is not in the interest of judicial economy. [ECF No. 12].
Plaintiffs’ motion to remand is fully briefed, and ready for decision; therefore, asifP&intotion
to expedite pertains to briefing, the issue is now moot. HowthaeCout will consider Plaintif§’
motion to expedite, pertaining to the rulingtbie motion to emand.

Defendantargues in theimotion to stay proceedings and enlarge time to answefings
should be stayed until a decision is made as to whether this case will be teansféfiDL no.
2672(Volkswagen “clean diesel” marketing, sales practiced,@oducts liability litigation)since
significant progress has been made in regards to pleadings, discovery, antesettiegotiations,
under a Special Master in the MDL. [ECF No. 8]. Plainiifftheir Memorandum in Opposition
contenda stay is inapropriate becaugiere is clearly no federal jurisdiction, judicial economy is

best served by facilitating litigation in the appropriate forum, Plaintiffslevbe prejudiced by not



respectingheir choice of forum, and a transfer to MDL would create cessary delays. [ECF
No. 14].
1. STANDARD OF REVIEW

A putative transferor court is not prevented from making rulingsaed not generally
suspend proceedings because an MDL transfer motion has beenrfitedAsbestos Products
Liab. Litig., 170 F. Supp. 2d 1348t FN1(J.P.M.L. 2001)seeManual for Complex Litigation
(Fourth) § 22.35. A stay pending the panelacisioncan increase judicial efficiency, but this
reasoning diminishes where the absence of federal jurisdiction isMkamal for Complex
Litigation (Fourth) 8§ 22.35. {The District] Court is in the best position to determine subject matter
jurisdiction, and waiting for a decision by tRidicial Panel on Multidistrict Litigatiorijefore
ruling on the motion to remand ‘witi not promote the efficient administration of justic&pears
v. Fresenius Med. Care N. Am., Indo. 4:13€V-855 CEJ, 2013 WL 2643302, at *1 (E.D. Mo.
June 12, 2013) (quotirgtone v. Baxter Int'l, IncNo. 4:08-€V-3201, 2009 WL 236116, at *2
(D.Neh Jan. 30, 2009)).

The District Court also has the inherent power to stay its proceethrgdgtermining
whether to stay the decisiathe Court must balance competing interdsasmdis v. N. Am. Cp.
299 U.S. 248, 255 (193aWiller v. Bayer HealthCare Rarm. Inc, No. 4:15CVv1401 CDP, 2015
WL 5572801, at *1 (E.D. Mo. Sept. 22, 2015). In considering a motion to stay, a Court should
consider both the interest of judicial economy and the potential prejudice or hardship tbi¢lse pa
Rivers v. Walt Disney &, 980 F. Supp. 1358, 1360 (C.D. Cal. 1997).
[11. DISCUSSION

There are three pending motions presently before the Court in thistadeyhich are

fully briefed, Plaintiffs’ Motion to Remand, Plaintiffs’ Motion to Expedite Briefing and Ruling on



Plaintiffs’ Motion to Remand, and Defendant’s opposing Motion to Stay ProceedingslangeE
Time to Answer. The Court will first address Defendant’s Motion for a StayocaBdlarge Time
to Answer

Defendant argues a stay in this case is appropriate because of the signifikaalteaoty
done by the MDL_the Plaintiffs will not be prejudiced by a del&@efendant will be unduly
prejudiced because of the duplicative work ongoing in the MDL; and judicial economy islhot we
served by having this Court and the MDL both resgivetrial and discovery issu¢gCF No. 9]
Plaintiffs respond, anotion tostay isinappropriatesincefederal jurisdictioris clearly absent
judicial economy is best served when a forum does not hantetpretanother forum’s laywand
a stay prejudices plaintiffs because of the unnecessary delay associatedrangfer to the MDL.
[ECF No. 14].

A. Federal Jurisdiction

Before the Court can begihe balancing of interests necessary to determine whether a stay
should be granted, the Counustfirst decideif federal jurisdiction is clearly abseM/hae
federal jurisdiction is clearly abserit significantly weighs in balance of denying a steanual
for Complex Litigation (Fourthg 22.35.Therefore the Court wilirst decideif Defendant
presents arguments which show a reasonable probdedityal jurisdiction is presertigfore
balancing the competing interests in determining whether a stay is apygdpeendant removed
this case to Federal Court allegingsdiction on the basis of diversity jurisdiction under U.S.C.
881332, 1441(a) and 1446 (lBndfederal question jurisdiction under 28 U.S.C. § 1331.

1. Diversity Jurisdiction

Defendant asserts removal is proper pursuant to 28 U.S.C. §1B82é&iseliversity of

citizenship exists between Defendant and Plaintiffs who are properly joir@H.NB&. 1].



Plaintiffs argue remand is necessary, bec®aatiff Waterman and Defendant are both citizens
of Virginia, andthereforesuch complete diversity does not exi3efendant replieBlaintiff
Waterman wagaudulently misjoinecnd should ndbe considered in determining if complete
diversity exists

A defendant may remove a case to federal court only if the claim could have been
originally brought in fedral court28 U.S.C. § 1441¥errell Dow Pharm. Inc. v. Thompso#78
U.S. 804, 808 (1986). Courts have original jurisdiction over actions where complete diversity
exists betweeplaintiffs anddefendants, and the amount in controversy exceeds $75,000. 28
U.S.C. § 1332(a). “Complete diversity of citizenship exists where no defendant hizielsstitp in
the same state where any plaintiff holds citizensif@méPoint Solutions, LLC v. Borchedt36
F.3d 342, 346 (8th Cir.2007).

The Eighth Circuit has not yetledif removal based on diversity of citizenship can be
thwarted where there is fraudulent misjoindene Prempro Products Liab. Litig591 F.3d 613,
622 (8th Cir. 2010). Fraudulent misjoinder:

“occurs when a plaintiff sues a diverse defendant in state court and joatdeclaim

involving a nondiverse party, or a resident defendant, even though the plaintiff has no

reasonable procedural basis to join them in one action because the claims be&pno rela
to each other. In such cases, some courts have concluded that diversity is not defeated
where the claim that destroys diversity has “no real connection with thewversty”

involving the claims that would qualify for diversity jurisdiction.”

Premprqg 591 F.3dat 620 (quoting Ronald A. Parsons, Bhould the Eighth Circuit Recognize
Procedural Misjoinder?53 S.D. L.Rev. 52, 57 (2008h Premprq the Eighth Circuit declined to
adopt or reject the fraudulent misjoinder doctrine finding common questions of |dacameere

likely to arise in the litigation, particularly in regards to causaamdthere was no evidence

Plaintiff's misjoinder was fraudulemtr bordering a shanid. at 622.



It is undisputed, Defendant and Plaintiff Waterman are both citizensghi; therefore,
complete diversity does not exist unless the Court adopts the theory of fraudsjemidar. In
similar cases before the Eastern Disti@urts have ruledo conformto the Eighth Circuit
declining to rule on the issue of fraudulemsjoinder. District Courthave denied federal
jurisdiction on the basis of fraudulemisjoinderwithout making a ruling on whether fraudulent
misjoinder is a proper legal theory, findirey,en ifthe theory was proper, fraudulentsjoinder
was not present in these cabesause common issues of fact and law exist and there is no
evidence of fraud in the pleadind4all v. Glaxosmithkline, LLC706 F. Supp. 2d 947, 949 (E.D.
Mo. 2010) Spears v. Fresenius Med. Care N. Am.,,IN@. 4:13€V-855 CEJ, 2013 WL
2643302, at *3 (E.D. Mo. June 12, 201@pleman v. Bayer CorpNo. 4:10CV01639 SNLJ, 2010
WL 10806572, at *2 (E.D. Mo. Dec. 9, 2010).

Defendantargues Premprocan be distinguished in thiase because it is obvious Plaintiffs
joined their claims only to defeat diversity jurisdiction, and becBusmprois based on a flexible
test which allows for creatingnadaptableesponse to promote judicial economy, andchasing
a car is different from the prescription drug marketing describ®deémpra [ECF No. 10 at 14-
15]. Plaintiffs, in their reply motion to remandrgue jurisdiction is still not appropriate because
common questions of law or fagtill remain between Plaintgfand Defendant as Rrempra
[ECF No.19]. The Defendanbeas the burden of proof to remove, ahéyhave not cited any
facts or made allegations of any improper actions or claims taken BYaih&ffs to join Plaintiff
Waterman. Further, the Court agrees with Plaintiffs, where there is aatatiarketing campaign
and all Plaintiffs purchased the sapreducts there are similar questions of law and féa.such,
the Court findgliversity jurisdiction is clearly absenas fraudulent misjoinder was not present

here



2. Federal Question Jurisdiction

Defendant also alleges removal is proper on the basis of federal questiontjansdider
28 U.S.C. § 133IsincePlaintiffs’ state law claims amsundeithe Federal Clean Air Act, thus
subjecting the claim® federal question jurisdiction. [ECF Nd. Plaintiffs respond that merely
referencing dederal statute in a state law claglmes not give rise to a federal question
jurisdiction.[ECF No. 19].

“An action ‘aris[es] under’ federal law: (1) where “federal law creates the chastian
asserted,” and (2) in a “special and small category of cases” in whiatgarrser jurisdiction still
lies.Vermont v. MPHJ Tech. Investments, |.BG3 F.3d 635, 645 (Fed. Cir. 2015) (quotiagnn
v. Minton 133 S. Ct. 1059, 1064 (20)3Jhis category of cases allows for fedguaisdiction to
existwhere “A state law claim which necessarily raises a stated federal issue, actualigcdiespd
substantial, which a federal forum may entertain without disturbing any csignally approved
balance of federal and state judicial responsibiliti€sdble & Sons Metal Products, Inc. v. Darue
Engineering & Mfg, 545 U.S. 308, 314 (2005). The Supreme Court further refined this into a four
part test where federplrisdictionarises under a state law claim “if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4) capatdelation in federal
court without disrupting the fedarstate balance approved by Congre&auhn 133 S. Ct. at
1065.

To determine if the federal issues raised are “substantial”, the Court ralysteawhether
the issues are significant to the federal system as a whole, or if they asggoifigant to tle
particular parties in the immediate s@inn 133 S. Ct. at 1066Recent Supreme Couwaselaw
suggests there are two types of cases where the issue is sub3taatimst category of cases

where the outcome of the claim, tuersa new interpretation of federal lamnd thereforémpacs



a large number of casddunicipality of Mayaguez v. Corporacion Para el Desarrollo del Oeste,
Inc., 726 F.3d 8, 14 (1st Cir. 2013). In this categorgiaam is more likely to be substantial if it
involves pure issues tdw, whichcould be applied to many cases, as opposed to pure issues of
fact, which would limit any precedential valdd. citing Empire Healthchoice Assur., Inc. v.
McVeigh 547 U.S. 677, 700-701 (2008hesecond categoryf@ases is where the resolution of
the issue has broader significance for the federal government, such as @ahdiregs interest of
the government for the availability of a federal forum to vindicate its own adnaine action.
Municipality of MayagueZ;26 F.3d at 14citing Gunn 133 S.Ct. at 106@&3rable, 545 U.S. at
315).

Each claim requires the Plaintiff to prove Defendant violated the Federal AleaatA
Plaintiff allegesDefendant’'s CEO has admitted Defendamtolation ofthe Federal CleaAir
Act, butthis stillan unproverallegation at this stagand therefore the federal issue must be
necessarily raisedrurther,presently the Court does not need to determine whether an actual
dispute existdhut whetherthe dispute is so cleargbsentit makes a finding federal jurisdiction
clearly absent. At this point, Plaintiffs only have allegations of admissyBgfendant, and
Defendant ha not yet made an admission in this court, and therefore it cannot be said a dispute is
clearly absent here.

The possible substantial federal issuelves adetermination ofvhether there ia Clean
Air Act violation. In Grable the Court found aubstantial federal issue existed iguaet title
action brought against a third party who purchasedgstgpreviously seized by thiRS, where
the plaintiff in the casargued the Government failédl provide notice, because the Government
hada strong interest irecovering unpaid taxes through the seizure of real properttharability

to maintainclea and consistent terms for buyers of seized prop8ityilarly, a districtcourt has



held where a state law claim required the interpretation of feideifé a substantidlederal
government interest was in play, because federal courts could use phéesadent for
interpretation of differentariffs. Great Lakes Gas Transmission Ltd. P'ship v. Essar Steel
Minnesota, LLC103 F. Supp. 3d 1000, 1024-1025 (D. Minn. 2015). However, the Supreme Court
determind state law claims requiring the interpretatiof a patent issutd determine if Defendant
committed malpracticevas not a substantial isss@ceno precedemdl value would be created
becausdederal courts were not bound to state decisions on this issue, and the decision would not
undermine the @velopment of a federal unified body of patent.l®unn 133 S. Ct. at 1066-61.
appearsbefendantan make reasonable arguments on whether tharsulstantial federal issue
in this casgbecause a ruling here could be applied to a large number of cases, or the federal
government might have an interest to vindicate its own administrative .action

The Court must now determine if Defendant can establish a federal court maylide cépa
resdving this issue without disrupting the fedesthte balance approved by Congré&tate
Courts, in which tort suits are lodgede competent to apply federal law, and can determine an
appropriate recoverfEmpire Healthchoice Assur., In&47 U.S. 674t 701.However,the Clean
Air Act requires citizen suits to be brought in federal district Court, showingahernment has
an interest in litigating these disputes in a federal forumite8econd Circuit has previously
found federal question jurisdion over state law claims which referenced different portions of the
Clean Air Act.42 U.S.C. 76040rmet Corp. v. Ohio Power C®8 F.3d 799, 807 (4th Cir. 1996).
While the Court does not make a determination on whether federal question jurisdiction is
appropriate, it cannot be said federal jurisdiction is clearly absent asdarfes able to make a
reasonable argument for jurisdiction on the basis of federal question juosdiagler 28 U.S.C. §

1331.



B. Appropriateness of Stay

Defendants motionto stay arguea stay consengthe resources of the parties, counsel and
judiciary. [ECF No. 9 at 3Plaintiffs contend a stay does not increase judicial efficieang a
stay prejudices the Plaintiffs. [ECF No. 14 at 3-6].

Plaintiffs argue they will be prejudiced withstay because they lose the ability to choose
the forum of their choice, artle case will be significantlglelayedwith a transfer to MDL
Defendant assexthey facehardship if the stay idenied becausé®efendantvould be required to
litigate this case once before this court and a second time before thesWBrethere has already
beensignificant discovery and briefing.

Defendantlso argues a stay conserygdicial resources, sindgbis Court and th&IDL
will each haveo resolve similar issue®laintiffs respondudicial economyis best servedty this
court resolving remand to avoid a foreign forum from interpreting the law ofothisf SeeT .F.
ex rel. Foster v. Pfizer, IncNo. 4:12CVv1221 CDP, 2012 WL 3000229, at *1 (E.D. Mo. July 23,
2012).

The Courtattempts to balance the competing interesRlaihtiffs and Defendant, while
being mindful of conserving judicial resourc®¥ghile the Court recognizes the prejudice to
Plaintiffs in granting atay, theCourtdetermines stay is appropriate until transfer to MBDL
consolidatiorof cases is grantad avoid multiple mixed rulings on the issue of federal question
jurisdiction. This case is distinguished frooases Plaintiffs have cited because of possible federal
guestion jurisdictionThe Defendant desnot clearly lack federal question jurisdiction, and the
interests ofudicial economyrequire the stay dche motion to remand pending a transfer to MDL

or the grant of a motion to consolidate.
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V. CONCLUSION

A stay is appropriate aftarcareful balancingf the competing interests of Plaintiffs and
Defendant, while being cognizant of conserving judicial resources. The @opetforming this
balaning, determinedederalquestion jurisdiction was not clearly absesmce Defendantould
make reasonable argumettie Clean Air Act Violationsare necessarily raisechust be proved,
are asubstantiafederal issu@nd capable afesolution without disruptinthe statefederal
balance Further, when balancing the parties’ interests and judicial economy, a afgyopriate,
despite the hardship it may cause to the plaintiffs, because priejuelice to the Defendaand
the preservation of judicial resources.
Accordingly,

IT ISHEREBY ORDERED thatDefendant Volkswagen Group of America, Inc. Motion
to stay proceedings and enlarge time to answeernsbyGRANTED. [ECF No. 8].

IT ISFURTHER ORDERED that Plaintiffs’ Motion to Expedite Briefings and Ruling on
Plaintiffs’ Motion to Renand is herebfPENIED.

IT ISFURTHER ORDERED thatDefendant Volkswagen Group of America, Irshall
file a status report on the need for a further stay on Jily20116 ifthere hadeen no decision on

transfer taviDL no. 2672.

So Ordered this 1t Day of May, 2016.

b. DoAhnik 2t

E. RICHARD WEBBER
SENIOR UNITED STATESDISTRICT JUDGE
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