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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

COMMUNICATIONS UNLIMITED )
CONTRACTING SERVICESINC., et al. )
)

Plaintiffs, )

)

VS. ) Case N04:16-CV-00516

)

BROADBAND INFRASTRUCTURE )
CONNECTION, LLC et al. )
)

Defendang. )

MEMORANDUM AND ORDER

This case is before the Court on DefendBrbadband Infrastructure Connection, LLC’s
(“Defendant Broadband’s Motion for Leave to File Answer Out offfie. (Doc. 15). For the reasons
stated belowthe Courtwill grant DefendanBroadband’s motion.

l. FACTUAL BACKGROUND

On April 13, 2016, Plaintiffg§iled the instant action in this CoufDoc. 1).0n June &,
2016,Plaintiffsdelivered a copy of the summons and Complaint to the Missouri Secretary of State.
On June 14, 2016, the Secretary of State mailed a copy of the summons and Complaint to 4245
Kemp Blvd., Suite 512, Wichita Falls, Texas, as instructed by DefeBdaatibandn its Articles
of Cancellation(Doc. 122; 123). On June 16, 2016, the summons and Complaint were delivered
to that address. (Doc. ). On July 28th, 201&laintiff fled amotion for entry of default against
Defendant Broadban@Doc 12).0On August 5, 201@)efendanBroadbandifed a motiorseeking
leave to file an answer out of tim@oc. 15).DefendantBroadbandhas submitted an affidavit
from itspresident, Dennis McAden. (Doc.-1%. Mr. McAden states that he was never personally

servedwith the present lawsyithat the person who signed the return receipt for the summons and
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Complaint was not an employee of DefendBrdadbangdthat the person who signed the return
receipt did not inform him that she had accepted and signecettited mail receigtand that
when he received the materials a few days later, he did not realize that theedtscmeant that
DefendantBroadbandchad been served. He states that he did not know that Defendant could be
served by mail and thought servicad to be made by a process server in person, dal et
forward the documents to anyone. $tates thahe now recognizes that thisas a mistake on his
part and that he did not intend to delay the proceedings.

. DiscussioN

Under Federal Rule of Civil Procedure 12(a)(1)(A)(i), a defendant must answer a complaint
“within 21 days after being served walsummons and complaihtDefendant Broadband was served
on June 16, 2016, and therefore Defendant’s answer was dugyby 2016.Defendant did notile
an answer by that date. However, Federal Rule of Civil Proc&doy&)(B) provides, When anact
may or must be done withien specified time, the Court may, for good cause, extend the tinan. . .
motion made after the time has expired if the ptatied to act because of excusable nedlethe
Eighth Circuit hagxplainedthat ‘[e]xcusable neglect is an ‘elastic concept’ that empowers courts to
accept, ‘where appropriate .late filings caused by inadvertence, mistake, or carelessness, as well
by intervening circumstaes beyond the party’s contfolChorosevic v. MetLife Choice800 F.3.d
934, 946 (8th Cir. 2010) (quotirigjoneer Inv. Sess.Co. v. Brunswick Asss. Ltd. P’ship,507 U.S.
380, 388, 3941993). “The determination of whetheeglect is excusable ‘is at bottom an equitable
one, taking account of all relevant circumstances surrounding the party’s omiskloriquioting
Pioneer Inv. Ser's. Co.,507 U.S. at 395)Several factors are relevant and should be considétgd
the possibility of prejudice to the nanoving party; (2) the length of delay and the possible impact of
that delay on judicial proceedings; (3) the reasons for the delay, including whether thveadehgthin

the reasonable control of the moving party; and (4) whether the moving party acted in tjoddl fai



In addition, the Coumnust bear in minthat“[t]he entry of default judgment isot favored by
the law and should be a rare judicial athre Jones Truck Lines, Inc63 F.3d 685, 688 (8th Cir.
1995) (quotation marks amaternal citations omitted There is a ‘judicial preferender adjudication
on the merits.Johnson v. Daytoklec. Mfg. Co.140 F.3d 781, 784 (8th Cit998) quotingOberstar
v. F.D.I.C.,987 F.2d 494, 504 (8th Cir. 1993See also Chorosevi600 F.3d at 947 (considering “the
judicial disfavor for default dispositions” in holding that the district courtraitiabuse its discretion
in granting a motion for leave to file an answer ouirok).

After weighing the above factors, the Court finds it appropriate to grant DefeBiaaatbants
motionfor leaveto file an answer out of time. With regard to the first factor, Plaintiffs have not shown
that they would be prejudiced by the late filing. As the Eighth Circuit has noted, “numeraaisrteci
have made clear, prejudice may not be found from delay alone or from the fact tedatiieng party
will be permitted to defend on the merit§dhnson 140 F.3d at 7 With regard to the secoridctor,
the Court notes that tiielaybetween the filing deadline and the filing of the instant motion was only
29 days That short delaywill not have a significant impact on the instant judicial pleadings
particularly given that this litigation is its earliest stageSeeZzipline, LLC v. Sols. Grp., IndNo.
4:12CV994 JAR, 2012 WL 3150584, at *2 (E.D. Mo. Aug. 2, 2012} this early stage of the
litigation, there is no apparent ‘impact on judicial proceedings’ or prejudice to Deferdased
by Plaintiff s delay of 23 day9. With regard to the fourth factor, the Court finds that Defendant
Broadbants failure tofile a timelyanswer was not due to bad faith. Tdhedence suggests thiie
failure to answer &s due to a goefhith mistake on th part of the Defendant’gresident who
submitted an affidavit stating that he did not realize that he had been properlya=itieat he did
not intend to delay the proceedings.

The parties’ dispute primarily concerns the tHadtor: the reason fohé delay.Defendant

Broadbandargues that itpresidentdid not realize that it had been properly served withinstant



lawsuit, because he did not realize that DefenBasdidbandould be served by mail rather than by a
process server and because the initial certified mail was received byrsowieo was not an employee

of DefendanBroadbandPlaintiff argues that this reason is insufficient to constitute excusallect
Plairtiff offers several arguments as to why Defendamtadbandshould have recognized that it had
been properly served, including the fact thatendant Broadbanaas served at the address whtse
presidenthad specified in state paperwork that service of process should be mailed, the fact that
Defendant Broadbarglowner adrts that he received the papers within a few days of the date they
were servedand the fact that DefendaBtoadbangbreviously been made aware of the lawsuit because
Plaintiff had mded to DefendanBroadbandcopies of a Notice of Lawsuit and Request to Waive
Service and had not returned it. The Court agrees that a reasonably prudent person itiaih@fosi
Defendant Broadbarsl ownershould have either recognized thi¢fendantBroadbandhad been
served, orat leastconsulted with its attorney to determine whether it had been properly served
However, Defendant Broadbahds adequately shown that fladure to do so was based on a good
faith mistake, and th&ighth Circuit and thiscourt have often found excusable neglect in cases
involving similar inadvertence or mistakéeeChorosevic600 F.3d at946-47 (affirming finding of
excusable neglect whetfge failure to file an answer was based on an “inadvertent oversight” but there
was no bad faith and no prejudicdghnson 140 F.3d a784 (finding excusable neglect whehe
defendanheglected to file anrswer due to “poor communication” betweendlegendat, its attorney,

and its insurgr Feeney v. AT & E, Inc472 F.3d 560 (8th Cir. 2006) (finding excusable neglect where
thedefendant did not respond to motion becéhesbad nothecked his mail for two monthg)nion

Pac. R.R. Co. v. ProgressalRServs. Corp.256 F.3d 78178283 (8th Cir. 2001)finding excusable
neglect where defendant neglected to file mswaer because of recording error by legal department).
The Court is not required to find Defend&rbadbandabsolutely blameless in csing the delayn

order to find that this factor favors permitting a late filing.



Plaintiffs appear to suggest that Defendant Broadband must make a more gpatifie
satisfactory showing of its reasons for the delay in order to prewdhe instantmotion However,
that argument is not supported by Eighth Circuit case #&eChorosevic,600 F.3d at 94647
(rejecting the plaintiffsargument that thelistrict court should have required a more satisfactory
explanation for the missed deadline before considering the other equitable factor&iagdarfiading
of excusable negleanoting that ‘a finding of sufficient innocence on the part of the movanbt
a condition precedent to our obligation to consider the other equitable fart@sphasis in
original); Feeney 472 F.3d at 563 (“[E]Jven without a satisfactory explanation, relief may be
required where other equitable considerations weigh strongly in favottiofjsgside the default
judgment.”); Union Pac, 256 F.3d at 782 (holding that the tdist court erred in focusing
exclusively on the inadequate and unsatisfactory nature of the defendant’s groftesen for
delay and not adequately considering the other relevant equitable factors).

Here, even if Defendant Broadband’s explanation ientrely satisfactory, the equitable
factorsas a whole favoa finding of excusable negledthe failure to file an answer was based on
a goodfaith mistake, will not prejudice Plaintiffs, and will not have a significant impact on the
judicial proceedings. In additiothe Courts preference for adjudicating cases on the merits, and
the disfavor with which defaujudgments are regarded, weighfavor of finding excusable
neglect here. @ the extent that Plaintiffs rely on cases involving requests for leave to firealmti
materials other than answers, the Court finds such cases largely inappostigghtheCircuit has
suggested that cases where “the judicial disfavor for default dispositionsimmpictted” are
distinguishable from cases in which that disfavor is implicedee. Chorosevi600 F.3d at 947.

[11.  CONCLUSION

For all of the above reasori3efendanBroadbants Motion for Leaveto File Answer Out

of Time (Doc. 13is GRANTED.



N, 0.7

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this26th day ofOctober, 2016.



