
 UNI TED STATES DI STRI CT COURT 
 EASTERN DI STRI CT OF MI SSOURI  
 EASTERN DI VI SI ON 
 
BRANDY DAI LEY, )  

)  
               Plaint iff,  )  

)  
          vs. )  Case No. 4: 16-CV-541 (CEJ)  

)  
MI CHAEL WALSH and EAGLE BANK )  
AND TRUST COMPANY OF )  
JEFFERSON COUNTY, )  
 )  
               Defendants. )  
 

MEMORANDUM AND ORDER 

 This m at ter is before the Court  on the defendants’ m ot ion to dism iss for  

failure to state a claim , pursuant  to Fed.R.Civ.P. 12(b) (6) . I n response, plaint iff has 

filed a m ot ion for sum m ary judgm ent . Defendants m ove to st r ike plaint iff’s 

sum m ary judgm ent  m ot ion for failure to com ply with the requirem ents of 

Fed.R.Civ.P. 56 and the Local Rules of this Court .  

 Plaint iff Brandy Dailey filed this pro se com plaint  for declaratory judgm ent  on 

behalf of herself and the People of Missouri. She alleges that  defendants Eagle Bank 

and Trust  Com pany and Michael Walsh, the bank’s president  and chief execut ive 

officer, engaged in discr im inatory acts against  her by prevent ing her from  operat ing 

her irrevocable life insurance t rust  fund as it  was professionally drafted to be 

operated. [ Doc. # 1 at  3] . She further alleges that  defendant  Eagle Bank 

deliberately violated the provision of a t rust  agreem ent  to t ransfer funds as directed 

by her t rust  agreem ent  and breached its cont ract  to process her “paperwork 

requirem ent  in a t im ely m anner consistent  with its policy as a t rust  com pany.”  

Finally, she alleges that  the bank m isrepresented m aterial facts when it  stated it  is 
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not  a t rust  com pany. [ Doc. # 1 at  6] .  She asserts claim s for violat ion of the 

Fourteenth Am endm ent , breach of cont ract , and breach of fiduciary duty. Plaint iff 

seeks com pensatory and punit ive dam ages.1   

 I . Background2  

 On Septem ber 22, 2015, plaint iff purchased a policy of whole life insurance in 

the am ount  of $500,000, designat ing her husband, Perron T. Dailey, as the 

beneficiary. [ Doc. # 1-3 at  15] . On October 19, 2015, plaint iff executed the “Dailey 

I rrevocable Life I nsurance Funded Trust ,”  of which she was the set t lor and t rustee, 

and to which she t ransferred $100.00. [ Doc. # 1-3 at  20-21] . According to plaint iff,  

an insured t rust  is “an agreem ent  between insured and t rustee, whereby the 

proceeds of policy are paid direct ly to t rustee for investm ent  and dist r ibut ion to 

designated beneficiar ies . .  .  as insured has directed in Trust  Agreem ent .”  [ Doc. # 1 

at  3] .  

 Plaint iff then opened depository accounts in the t rust ’s nam e at  defendant  

Eagle Bank. See Doc. # 1-3 at  3. Beginning in January 2016, she wrote several 

                                       
1 I n proposed set t lem ent  of her claim , plaint iff wants the bank to “create a buy and hold 
Policy in the name [ of]  our Trust  at  50%  of the claimant ’s investment  at  Eagle Bank or 
$500k and as an im m ediate act ion t ransfer 20%  of Proceeds of Policy face value of Funds in 
our interest  bearing account  as liquid as directed in the provision of claimant ’s Trust  
Agreem ent .”  I n the event  that  the part ies cannot  reach set t lement , plaint iff seeks dam ages 
in the am ount  of “10 x plaint iff’s investm ent  x the number in months that  it  takes to 
favorably resolve”  the dispute, which she elsewhere defines as “10 x 1.3”  m illion t im es the 
num ber of m onths it  takes to reach full and final resolut ion. [ Doc. # 1 at  4, 6] . 
 
2 When ruling on a m ot ion to dism iss, a court  generally m ay not  consider m at ters outside 
the pleadings. Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 1999)  
(citat ions om it ted) . I t  may, however, consider mat ters of public records, materials that  do 
not  cont radict  the complaint , exhibits at tached to the pleadings, and materials necessarily 
embraced by the complaint . Mills v. City of Grand Forks, 614 F.3d 495, 498 (8th Cir. 2010) . 
Plaint iff has at tached to her com plaint  a docum ent  dated October 19, 2015 ent it led “Dailey 
I rrevocable Life I nsurance Funded Trust ,”  [ Doc. # 1-3 at  20-21] ;  a docum ent  ent it led 
Am endm ent  to Policy Schedule Pages [ Doc. # 1-3 at  15] ;  and plaint iff’s correspondence with 
defendant  Michael Walsh and other employees of Eagle Bank. The Court  has considered 
these materials. 
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let ters to defendant  Walsh and other bank em ployees asking that  the bank 

“act ivate [ the]  Life I nsurance Funded Trust ,”  allow her to “do loan t ransact ions as 

indicated in our t rust  Draft ,”  “ t ransfer . .  .  funds to [ the]  account ,”  and “com bine 

the Change of Owner/ Assignm ent  form  and Change of Beneficiary form  into one 

docum ent .”  [ Doc. # 1-3 at   8, 2, 10] .  

 On February 25, 2016, Mat thew Bates, the bank’s loan officer, wrote to 

plaint iff:  “As I  indicated in our m eet ing on February 2, 2016, . .  .  Eagle Bank would 

consider lending up to 60%  of the current  ‘Cash Value’ of life insurance policies.”  

However, “ [ b] ased on the ‘Am endm ent  to Policy Schedule Pages’”  provided by 

plaint iff,  “ the ‘Cash Value’ of each of these policies is current ly $0.00, and 

accordingly do not  have any lendable value at  this t im e.”  [ Doc. # 1-3 at  17] . On 

March 18, 2016, Jaim ie Mckeen, operat ions m anager, wrote to plaint iff to “clar ify 

that  Eagle Bank and Trust  Com pany does not  act  as a t rust  com pany and possesses 

no t rust  powers.”   Although the bank has responsibilit y to “house [ her]  depository 

accounts,”  it  does not  “have the abilit y to handle any docum entat ion or processing”  

for the life insurance policy. Mckeen further stated that  the bank “understands the 

type of t rust ”  plaint iff has, and had opened depository accounts in the t rust  nam e. 

Mckeen explained that  the bank also understands that , as t rustee, plaint iff has the 

r ight  to act  and t ransact  business on behalf of the t rust . [ Doc. # 1-3 at  3] .  On 

March 31, 2016, Alan J. Steinberg, counsel for the bank, wrote to plaint iff and 

asked her to get  in touch with him  so that  he could bet ter understand her 

inst ruct ions to the bank to determ ine whether her requests were “within the realm ”  

of services the bank could provide. [ Doc. # 1-3 at  16] .  I n response, plaint iff asked 

Steinberg to contact  the lawyer who drafted her t rust , whom  she did not  ident ify by 
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nam e and whose nam e does not  appear on the t rust  docum ent  she subm it ted with 

her com plaint . She declined to m eet  with Steinberg, because “ it  would be a conflict  

of interest  . .  .  because your first  obligat ion is to your clients.”  [ Doc. # 1-3 at  13-

14] . She filed suit  on Apr il 18, 2016. 

 I I .  Legal Standard  

 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint .  Fed.R.Civ.P. 12(b) (6) . The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”  Bell At lant ic Corp. v.  

Twom bly, 550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A., 534 U.S. 

506, 508 n.1 (2002) ) ;  Neitzke v. William s, 490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) . The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 

support  of his claim . Scheuer, 416 U.S. at  236. A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on its face.”  Twom bly, 550 

U.S. at  570;  see id. at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson, 355 U.S. 41, 45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal, 556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly applies to all civil act ions) . “Factual allegat ions m ust  be enough to raise 

a r ight  to relief above the speculat ive level.”   Twom bly, 550 U.S. at  555. 

 I I I .  Discussion  
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  A. Fourteenth Am endm ent  Claim  

 Plaint iff alleges that  defendants engaged in discr im inatory acts in violat ion of 

her equal protect ion r ights as guaranteed by the Fourteenth Am endm ent  to the 

United States Const itut ion. The Court  will const rue this claim  as ar ising under 42 

U.S.C. § 1983, which is the only viable m eans of br inging a claim  for dam ages 

under the Fourteenth Am endm ent . See Sanders v. Prent ice–Hall Corp., 178 F.3d 

1296 (6th Cir. 1999)  ( “The Const itut ion does not  direct ly provide for dam ages;  

thus, in order to sustain his const itut ional causes of act ion, [ the plaint iff]  m ust  

proceed under one of the statutes authorizing dam ages for const itut ional 

violat ions.” ) ;  see also Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 

925 (9th Cir. 2001)  ( “a lit igant  com plaining of a violat ion of a const itut ional r ight  

does not  have a direct  cause of act ion under the United States Const itut ion but  

m ust  ut ilize 42 U.S.C. § 1983” ) .  

 To state a claim  under § 1983, a plaint iff m ust  allege that  the defendants 

were act ing under color of state law. West  v. Atkins, 487 U.S. 42, 48 (1988) . To act  

under color of state law, the defendant  m ust  have exercised power “possessed by 

vir tue of state law and m ade possible only because the wrongdoer is clothed with 

the author ity of state law.”  I d. at  49 (quot ing United States v. Classic, 313 U.S. 

299, 326 (1941) ) . “Merely pr ivate conduct ,  regardless of whether it  is 

discr im inatory or wrongful, is not  conduct  under color of state law and is not  

act ionable under § 1983.”  Carpenter v. Extendicare Health Servs. I nc., No. CV 15-

120 (MJD/ JJK) , 2015 WL 7729406, at  * 5 (D. Minn. Oct . 26, 2015) , report  and 

recom m endat ion adopted, No. CV 15-120 (MJD/ JJK) , 2015 WL 7720477 (D. Minn. 

Nov. 30, 2015)  (cit ing Am ericans United for Separat ion of Church and State v. 
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Prison Fellowship Minist r ies, I nc., 509 F.3d 406, 422 (8th Cir. 2007) ) . Giving 

plaint iff’s com plaint  the benefit  of liberal const ruct ion, the Court  finds that  she has 

not  set  forth a plausible claim  that  any defendant  in this act ion is a state actor 

against  whom  a suit  for const itut ional violat ions can be m aintained under § 1983.   

 B. State Law  Claim s 

 I n order to state a claim  for breach of cont ract , plaint iff m ust  allege (1)  that  

she had an enforceable cont ract  with defendants;  (2)  m utual obligat ions ar ising 

under the cont ract ’s term s;  (3)  defendants failed to perform  obligat ions im posed by 

the cont ract ;  and (4)  plaint iff was thereby dam aged. See Jackson v. William s, 

Robinson, White & Rigler, P.C., 230 S.W.3d 345, 348 (Mo. Ct .  App. 2007) . Plaint iff 

does not  allege the existence of a cont ract  or set  forth any cont ractual obligat ions 

the  defendants allegedly failed to perform . To the extent  that  plaint iff claim s that  

defendants have an obligat ion to fund the t rust ’s depository accounts, she cites no 

legal or factual basis for this claim . I ndeed, as she acknowledges in her com plaint ,  

an insured t rust  is “an agreem ent  between insured and t rustee.”  [ Doc. # 1 at  3] . 

Sim ilar ly, she has cited no support  for her content ion that  the bank has a duty to 

process paperwork related to the t rust . Plaint iff fails to state a claim  for breach of 

cont ract .  

 An adequately pleaded claim  for breach of fiduciary duty consists of the 

following elem ents:  “1)  the existence of a fiduciary relat ionship between the 

part ies, 2)  a breach of that  fiduciary duty, 3)  causat ion, and 4)  harm .”  Robert  T. 

McLean I rrevocable Trust  v. Pat r ick Davis, P.C., 283 S.W.3d 786, 792-93 (Mo. Ct .  

App. 2009)  (quot ing Koger v. Hart ford Life I ns. Co., 28 S.W.3d 405, 411 (Mo. Ct . 

App. 2000) ) . Here, plaint iff alleges that  defendants “violated the provision of the 
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Trust  Agreem ent  to t ransfer funds as directed by the t rust  agreem ent .”   [ Doc. # 1 

at  6] . However, defendants are not  part ies to the t rust  and thus have no dut ies 

ar ising under the t rust  docum ent . Plaint iff does not  ident ify any other duty allegedly 

breached by the defendants and fails to state a claim  for breach of fiduciary duty. 

* * *  

 For the reasons discussed above, 

 I T I S HEREBY ORDERED  that  defendants’ m ot ion to dism iss [ Doc. # 8]  is 

granted .   

 I T I S FURTHER ORDERED  that  all other pending m ot ions are denied as 

m oot .  

 A separate order of dism issal will be entered. 

 
 
 
        

CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 30th day of June, 2016. 
 


