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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERNDIVISION

SCOTT D. MCCLURG, et al., )
Plaintiffs, ))
VS. )) Case No. 4:12-CV-00361-AGF
MALLINCKRODT, INC., etal., )) Lead Case
Defendants. : )

MEMORANDUM AND ORDER

Plaintiffs in these consolidated actiseek damages under the Price-Anderson Act
(“PAA”") as amended, 42 U.S.@8 2014, 2210, for injurieslabedly sustained as a result
of multiple decades of exposurmehazardous, toxic, and radictive substances handled by
Defendants Mallinckrodt, Inc. and Cotter Comguoon at various times between 1942 and
1973, at or near Plaintiffs’ residenaasorth St. Louis County, Missouri.

The matter is now before the CourtDafendants’ motion (Doc. No. 427) for
partial reconsideration of the Court’s pratenial of Defendants’ motion to dismiss, on
statute-of-limitations grounds, and for judgmen the pleadingsiii respect to those
Plaintiffs who filed claims to recover foraldeaths of their decedts more than three
years after the deaths. Defendants skiskrelief based on@ew Missouri Supreme
Court opinion. For the reasons set fortlolg the Court will grahDefendants’ motion.

BACKGROUND

In June 2014, Defendants moved tendiss Plaintiffs’ complaints, partly on
statute-of-limitations grounds. As relevéretre, Defendants argued that Plaintiffs whose

PAA claims alleged death as a result of exposure to the substances at issue were governed
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by Missouri’'s three-year statute of limitatiéar wrongful death actions, Mo. Rev. Stat. §
537.100. Defendants argued that suchmdaaccrued at the time of death and that
because several Plaintiffs filsdit more than three years aftiee death of their decedents,
those claims had to bestnissed as time-barred.

In response to Defendantaotions to dismiss, Plaiffts conceded that Missouri’s
three-year statute of limitations appliedheir PAA claims alleging wrongful death. But
Plaintiffs argued that federal common law gaest the accrual date for those claims, and
that under federal law, “[a] claim ‘accrueghen the plaintiff knows or reasonably should
know both the exience and cause of the injury.See Slaaten v. United Staté90 F.2d
1038, 1041 (8th Cir. 1993) (applying fedezammon law to determine when a claim under
the Federal Tort Claims Act accrués)Alternatively, Plaintiffsargued that to the extent
their claims were deemed to accrue earlietenrstate law, such state law was preempted
by the Comprehensive Environmental Respp@senpensation, and dlility Act of 1980
(“CERCLA"), 42 U.S.C. 88 9601-9675.

On February 27, 2015, the Court deshDefendants’ motions to dismiss on
statute-of-limitations grounds. (Doc. No. 262The Court held that did not need to
resolve whether federal or state law governedaitcrual date of Plaintiffs’ claims in this
case because even under Missouri law, Pftshtilaims did not accra until they knew or

reasonably should have knowntbé wrongful nature of their decedents’ deaths. The

! Many of the Plaintiffs at issue pleatithat they “neither knew nor reasonably

should have known that theckdent's death was caused antdbuted to by exposure to
radiation until less than three yeargédsre commencement of this action.See, e.gCase
No. 4:14-cv-00671Doc. No. 1 at 7.
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Court relied on the holding ofélMissouri Court of Appeals Boland v. St. Luke’s Health
System, IngNo. WD 75364, 2013 WIE170598, at *7 (Mo. CtApp. Nov. 26, 2013)
(“Boland I), that under Missouri law, “[a] wragful death cause of action does not
necessarily accrue at the timedefath; rather, it accrues aethime that a itigent plaintiff
has knowledge of facts sufficient to put himraotice of an invasion of his legal rights.”

Several months later, on August 18, 2015, a 4-3 majority of the Missouri Supreme
Court reverse@oland land unequivocally held thathder Missouri law, “a wrongful
death claim accrues at death,” subject to only exceptions contained in the statute of
limitations itself, Mo. Rev. Stat. 837.100, and not applicable her&oland v. St. Luke’s
Health Sys., Ing471 S.W.3d 703, 710 (Mo. 20185 modifiedOct. 27, 2015) Boland
11"). 2 The court made clear that Missouri doesdelay accrual of wngful death claims
based on a discovery rule suchtfas one advocated by Plaintiffdd. at 710.

The state high court iBoland Il also considered whether the statute of limitations
could be equitably tolled, or whether tthefendants could be equitably estopped from
asserting a statute-of-limitations deferchgg to the defendants’ alleged fraudulent
concealment of the tortious natwkthe deaths in that cadeld. at 710-11. The court
held that no such equitable exception for fraudulent concealment could dgplyThe

court reasoned that, despite ttharsh result,” it was obligated follow the mandate of the

2 These two exceptions arettlling provision for defenants who abscond from the

state to avoid personal service and a one-g@angs provision if the plaintiff files a
voluntary non-suit or the plaintiff's judgmeistreversed and remanded on appeal.”
Boland I, 471 S.W.3d at 70%ee alsdVo. Rev. Stat. 8 537.100.

3 The plaintiffs inBoland Ilalleged that their decedentsre intentionally killed by a

hospital employee, that the hospital was aware of the employee’s actions, and that the
hospital acted affirmatively to concehk suspicious nature of the deaths.
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state legislature, which had created a “spestetiute of limitation” for wrongful death,
itself a creature of statuteld. at 705, 712-13.

The three dissenting judgesBioland Ilagreed that, under § 537.100, a wrongful
death claim accrues at death and cannetjoéably tolled. However, the dissenting
judges would have allowed equitable estoppel to bar the defendants from asserting the
statute-of-limitations defense basadtheir fraudulent concealmentd. at 714-19
(Draper, J., dissenting in part).

On the same day thBbland llwas issued, a different 4-3 majority of the Missouri
Supreme Court issued a seegty conflicting opinion inState ex rel. Beisly v. Perigd69
S.W.3d 434 (Mo. 2015). In Beisly, the court again considerét effect, if any, on
§ 537.100’s statute of limitations whardefendant fraudulently concealed his
wrongdoing, making it impossible for the piaff to bring her wrongful death action
within three years of the decedent’s death. 469 S.W.3d at 436. Baéaind I, a
majority of the court ilBeislyheld that § 537.100 was a special statute of limitations for
wrongful death claims; that wrongful death olaiaccrued at death; and that the statute of
limitations could not be tolled for reasomat provided in § 537.100 itselfld. at 438-40.
However, contrary to its holding Boland I, the court iBeislyheld that a defendant who
fraudulently concealed his amgdoing could be equitabkstopped from asserting a

statute-of-limitations defenseld. at 444-45. In so holding, the court reasoned:

4 The conflict appears to have resulterim the recusal of one of the Missouri

Supreme Court judges (and replacement Missouri Court of Appeals judge on special
assignment) iBeisly,but not inBoland Il. See Beisly469 S.W.3d at 445 (Fischer, J.,
dissenting). The two cases were alsdifferent procedural postures, witoland Il
involving a direct appeal argeislyinvolving a petition seeking a writ of prohibitionld.
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The application of equitable estoppel does mathio engraft a tolling

mechanism or otherwise extend thatste of limitations beyond what is

stated expressly in the statute. Ttemuse of action still accrues at the

decedent’s death, and thatstte of limitations beginto run at that time.

Equitable estoppel does not toll thenning of the statute. Rather, it

forecloses the wrongdoer, who conleglahis or her actions fraudulently,

from asserting the defense.

Id. at 444.

On September 2, 2016, Defendantthim present case filed their motion to
reconsider and for judgment on pleadingSefendants argue that, in lightB®éland II,
the Court should reconsider its priomisd of Defendants’ motion to dismiss on
statute-of-limitations grounds dishould grant Deferahts judgment on the pleadings with
respect to those Plaintiffs who filed PAA ct&s asserting wrongful death more than three
years after their decedents’ deaths. Defendants’ motion origideltyified 74 such
Plaintiffs,seeDoc. No. 427-1, but in their replyibf, Defendants acknowledge that two of
these Plaintiffs timely fild their claims on the last day of the three-year period.

In response, Plaintiffs argue thit light of the conflicting rulings oBoland lland
Beislyand absent further guides from the Missouri Supreme Court, the Court should
decline to reconsider its prior holding. Pldiistalso reassert thegarments they raised in
opposition to Defendants’ origahmotion to dismiss, théederal law governs the accrual

date of Plaintiffs’ claims and that, to thetemt the Court finds that Missouri law governs

the accrual date and prohibd@slayed accrual, CERCLA preempts Missouri law.

> With respect to the other 72 Plaintiffsted in Doc. No. 427-1, the Court has
already dismissed some of these Plaintiffairals against Cotter (but not Mallinckrodt) on
other grounds, relating to Plaintiffs’ failure to plead a breach of the applicable federal dose
limit.
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DISCUSSION

A “district court has the inherent powerreconsider and modify an interlocutory
order any time prior to the entry of judgmentK.C. 1986 Ltd. P'ship v. Reade Mfg72
F.3d 1009, 10178th Cir. 2007)see alsd-ed. R. Civ. P. 54(k[A]ny order or other
decision, however designated, that adjudicatesiféhan all the claims . . . may be revised
at any time before the entry affjudgment adjudicating all the claims[.]”). District courts
have substantial discretion inling on motions for reconsidation. However, in general,
“[m]otions for reconsideration see a limited function: to correct manifest errors of law or
fact or to present newlyiscovered evidence."Hagerman v. Yukon Energy Corg39
F.2d 407, 414 (8th Cir.9B8) (citation omitted).

A motion under Federal Rule of @ivrocedure 12(c) for judgment on the
pleadings is subject to “thersa standard used to addressaion to dismiss for failure to
state a claim under Rule 12(b)(6) Ashley Cty., Ark. v. Pfizer, In&52 F.3d 659, 665
(8th Cir. 2009). To survive motion to dismiss for failure tstate a claim, a plaintiff's
allegations must contain “sufficient factual thea, accepted as true, to ‘state a claim to
relief that is plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007)). The reviewing court must accept
the plaintiff's factual allegations as true arhstrue them in plairffis favor, but it is not
required to accept the legal conclusionsplaentiff draws from the facts allegedld.;

Retro Television Network, ¢nv. Luken Commc’ns, LL696 F.3d 766, 768-69 (8th Cir.

2012).



As an initial matter, although Plaintift® not dispute that the 72 Plaintiffs
identified by Defendants in @oNo. 427-1 filed their claimshore than three years after
their decedents’ deaths, the Clootes that the claim filed drehalf of decedent Dawn
McDonald appears to have bedad within the three-year peridd.

Moreover, the Court notes that there maylupiestion as to the computation of the
limitations period with respect to at least some of the ®Rtantiffs listed in Doc. No.
427-1. Missouri Supreme Court Rule 44.01¢ehich applies to 8 537.100'’s statute of
limitations for wrongful death claim&owling v. Webb Gas Co. of Leban&05 S.W.2d
39, 42 (Mo. 1974), provides that:

In computing any period of time preszd or allowed by these rules, by

order of court, or by any applicablasite, the day of the act, event, or

default after which the designated peraddime begins to run is not to be

included. The last day of the periodamnputed is to be included, unless it is

a Saturday, Sunday or a legal holidiawywhich event the period runs until

the end of the next day which isither a Saturday, Sulay nor a legal
holiday.

Rule 44.01, Mo. S.Ct. R. Identical langesappears in Mo. Rev. Stat. § 506.060.1.
Applying such computation, the Court’s/rew suggests that at least a few of the

Plaintiffs listed in Doc. No. 427-1 (in atidn to Dawn McDonaldand the two Plaintiffs

6 Doc. No. 427-1 states that the claambehalf of Dawn MBonald was filed on
April 1, 2014, less than theeyears from the date of Ms. McDonald’s death, which (as
listed by Defendants) was April 4, 2011.

! Federal law also provideswiar time-computation rules.SeefFed. R. Civ. P.

6(a)(1).



whom Defendants concede timely filed theaicis) may have filed their claims within
three years from the davé their decedents’ death.

Therefore, although the Court willgmt Defendants’ motion for the reasons
discussed below, the Court will ask thetgarto carefully cordr regarding which
Plaintiffs’ claims were filed me than three years after the date of death and to advise the
Court of their agreed or respective positions.

Turning then to the merits of Defemda’ motion, the Court concludes thaland
Il requires the Court to reconsider its priording that, under Missouri law, Plaintiffs’
public liability actions allging wrongful dedt did not accrue until they knew or
reasonably should have knowntbé wrongful nature of their decedents’ deaths. Such
reconsideration also requires the Court todieerhether Missouri law, in fact, governs the
accrual and limitations period of the claimsssue. The Court cohales that it does, and
that under Missouri law, such claims aca s the date of death and are therefore
untimely to the extent they wefiled more than three years after the date of death.

The Court recounted the history of tRAA in its prior Memorandum and Order
(Doc. No. 262) and will not repeat it herdBut in relevant part, Congress amended the
PAA in 1988 to create a federal “public liabildgtion” for injuries arising out of or

resulting from any “nuclear incident.” 42 U.S.C. § 2210(n)(2).A public liability action

8 For example, Doc. No. 42Ilists the claims on behadf decedents James Bess and

Peter Lind Jackson dmving been filed three years amke day after the date of the

decedents’ death. Butin bothses, the day preceding therfdidate appears to have been

a Saturday, Sunday, or legal holiday.

’ A “nuclear incident” is defined brdly as “any occurrence . . . within the United
8



under the PAA is a “federal cause of action®’Conner v. Commnwealth Edison Cp13
F.3d 1090, 1099-1100 (7thiCiL994). But the PAA provides that “the substantive rules
for decision in such action shall be deri¥ezin the law of the Statin which the nuclear
incident involved occurs, unless such law is maistent with the provisions of [§ 2210 of
the PAA].” 42 U.S.C. § 2014(hh).

For the most serious nuclear incidekhown as “extraordinary nuclear
occurrences® (“ENOs"),” the PAA contains a “aiver of defenses” section, which
provides that a statute-of-limitations defenseg ip@waived “if suit isnitiated within three
years from the date on which the claimantt firsew, or reasonablyocld have known, of
his injury or damage and cause thereof, bubievent more than ten years after the date of
the nuclear incident.”ld. 8 2210(n)(1). The federal coutiave construed this waiver
provision as either establishing a limitatigrexiod for actions arising out of an ENO,
Corcoran v. N.Y. Power Aut202 F.3d 530, 542 (2d Cit999), or as applying “a

discovery rule” to actions airgy out of an ENO “if the amn would otherwise be barred

States causing . . . bodily injury, sicknessgdse, or death, or loss of or damage to
property, or loss of use of property, arising olibr resulting from the radioactive, toxic,
explosive, or other hazardous propertiesonfrse, special nuclear, or byproduct material.”
Id. § 2014(q).
10 An “extraordinarynuclea occurrence” is defined more narrowly as “any event
causing a discharge or dispersal of sourcegigpnuclear, or byproduct material from its
intended place of confinement in amounts offsite, or causing radiation levels offsite, which
the Nuclear Regulatory Commissionthe Secretary of Energys appropriate, determines
to be substantial, and which the NuclBagulatory Commission or the Secretary of
Energy, as approprigtdetermines has resulted oitlygrobably result in substantial
damages to persons offsite or prap@ffsite.” 42 U.S.C. § 2014()).
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by a state statute of limitationd,ljjan v. Regents of Univ. of Cah9 F.3d 1511, 1515
(10th Cir. 1995).

But Plaintiffs do not allege that their claimsse out of an ENO, and with respect to

other nuclear incidents, the PAA provides neithémitations period nor a discovery rule.
Rather, as the Court previousigld, and the parties agree, with respect to public liability
actions arising out of nucleacidents other than ENQOfderal courts apply the
limitations period of the state-law cause di@t most analogous to the federal claim—in
this case, 8 537.100'’s three-year statiftemitations for wrongful death claimsSee,
e.g., Corcoran202 F.3d at 542;ujan, 69 F.3d at 151 ™lieman v. NLO, In¢ 108 F.3d
1546, 1561 (6th Cir. ) (“[W]e note that § 2210(n){Bpplies only to ENOs, not all
nuclear incidents; therefore, presumaBbngress intended not to alter the state law
statutes of limitations for nuclear incidents that are not ENOs.”).

Whether federal or state law governs délaerual date of Plaintiffs’ claims—the
subject of the parties’ dispute—turns on whetwarual of Plaintiffstlaims is substantive
or procedural. As discussed above, ‘thbstantive rules for decision” in a public
liability action arising out of nuclear incidentther than ENOS “shall be derived” from
state law “unless such law is inconsisterth” the PAA. 42 U.S.C. § 2014(hh).

“[W]here a statute of limitations does moerely bar the remedy for the violation of
a right but limits or conditions the right itetourts have treated the statute [and its
corresponding accrual ruleg$ substantive.”Lujan, 69 F.3d at 1517. In Missouri, the
limitations period for a wrongful death claim istbé latter variety in that it is “a necessary

condition attached to the rigtad sue—not merely a statutelohitations in the ordinary
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sense.” Crenshaw v. Great Cent. Ins. C627 S.W.2d 1, 4 (Mo. Ct. App. 1975ge also
Lujan, 69 F.3d at 1517 (colleaiy cases for the proposititimat limitations period
contained in wrongful deathagtites are generally held to be substantive in that they
operate as a limitation of liability). Thereéithe Court finds that Missouri’s limitations
period and corresponding accrual rule foomgful death claimare substantive and
control here so long as theyearnot inconsistent with the PAA.

As discussed abovBpland Ilrequires the Court to conclude that, under Missouri
law, wrongful death claims accrue at deand no discovery rule appliesSee Boland |l
471 S.W.3d at 71@&ccord Beisly469 S.W.3d at 438-40. Any conflict betwdgsland Il
andBeislyas to whether a defendant maydugiitably estopped from asserting a
statute-of-limitations defense due to hisrofraudulent concealméedoes not alter the
Court’s conclusion, because Plaintiffs hanever alleged that Defendants engaged in
fraudulent concealment.

The Court also concludes that applyMgssouri’s limitation period and accrual
rule to Plaintiffs’ public liability actiongsserting wrongfueath would not be
inconsistent with the PAA. The Courtpsrsuaded by the Tenth Circuit’s reasoning in
Lujan, in which the court applied New Mexicodgongful death limitations period (which,
like Missouri, accrues at deathdadoes not include a discovemyle to delay accrual) to a
plaintiff’'s public liability action seeking to rewer for her daughterdeath arising out of a
non-ENO nuclear incidentLujan, 69 F.3d at 1518. The Tenth Circuit recognized that
application of the state limitatiomeriod “may lead to harsh anjust results in cases such

as this involving latent injuries.”ld. at 1521. Nevertheless, the court held that it was
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bound by the plain languagetbe PAA, which “as written doest mandate application of
a discovery rule in a case [arising out of a4BNO nuclear incident]but instead requires
federal courts to “look to state law.1d. at 1519. Plaintiffs haveot cited, and the Court
has not found, any contrary authority.herefore, the Court will apply Missouri’s
limitations period and accrual ruler wrongful death actions twonclude that Plaintiffs’
public liability actions asserting wrongful daare untimely to the extent they were filed
more than three years after death.

The Court also agreestiv Defendants that CERCLA has no effect here.
CERCLA provides:

In the case of any action brought un@&tate law for personal injury, or

property damages, which are causedanmtributed to by exposure to any

hazardous substance, or pollutant or contaminant, released into the

environment from a facility, if the applicable limians period for such

action (as specified in the State statat limitations or under common law)

provides a commencementteavhich is earlier than the federally required

commencement date [defined “the date the platiff knew (or reasonably

should have known) that the personglimp [was] caused or contributed to

by the hazardous substance or pollu@ntontaminant concerned”], such

period shall commence at the federadguired commencement date in lieu

of the date specified isuch State statute.
42 U.S.C. 88 9658(a)(1), (b)(4)(A). Plaintiffsyeanot cited, and the Court has not found,
any authority for the proposition that CERCLA would displace the state limitations period
applicable to a PAA public liability action. Bis plain terms, CERCLA applies to cases
“brought under state law.”ld. 8 9658(a)(1). As discussathove, Plaintiffs’ public
liability actions constitute federal causes of @ttiarising under a federal statute expressly

providing that its substantive rules shall be derived from state i@ Freier v.

Westinghouse Elec. CarB03 F.3d 176, 183 (2d Cir. @D) (cited by Plaintiffs but
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applying CERCLA to state-lawrongful death and psonal injury claims that the federal
court heard under its diversity jurisdictjon The Court does not believe that CERCLA
applies here.

CONCLUSION

For the reasons set forth above,

IT ISHEREBY ORDERED thatDefendants’ motion foreconsideration and
judgment on the pleadings@RANTED. (Doc. No. 427.)

IT ISFURTHER ORDERED that the parties shall catgffy confer and, withirl4
days of the date of this Order, shall advise @murt of their agreed or respective positions
as to which Plaintiffs filed PAA public liality actions alleging wragful death more than

three years after the date of death of their decedents.

AUDREYG. FLEISSIG .}
UNITED STATES DISTRICT JUDGE

Dated this 31st dagf October, 2016.
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