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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
STEPHEN BROWN, et al., )
)
Plaintiffs, )
)
VS. ) Case No. 4:16-cv-00755-AGF
)
KIA MOTORS AMERICA, INC.,KIA )
MOTORS MANUFACTURING )
GEORGIA, INC., and KIA MOTORS )
CORPORATION, )
)
)

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court oretimotion (ECF No. 48) of Defendant Kia
Motors Manufacturing Georgia, Inc. (“KMMGto bar the testimony and opinions of
Plaintiffs’ expert, Mark Sutherland.For the reasons set forth below, the motion will be
denied.

BACKGROUND

This case involves a Juby 2013 fire, which damaged Plaintiffs’ home in De
Soto, Missouri and their personal propertylirding their new, 203 Kia Sorento (the

“Kia").? Plaintiffs allege that the fire origiret in the Kia, whiclwas parked in their

! The motion was filed by KMMG and KiMotors Corporation (“KMC”), but the
parties subsequently filed a joint stipulation to dismiss without prejudice Plaintiffs’
claims against KMC (ECF N&1). The Court previously dismissed a third Defendant,
Kia Motors of America, Inc., with no opposition from Plaintiffs (ECF No. 38).
Therefore, KMMG is the only remaining Defendant.

2 Plaintiffs’ insurers Safeco Insuran€ompany of America, Safeco Insurance
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garage, and that the fire was causea lojefective and unreasonably dangerous
condition in the Kia. Plaintiffs assert afas for strict liability,negligence, and breach
of warranty.

Plaintiffs retained Sutherland, an dlezal engineer andertified fire and
explosion investigator, as an expert witness to opine as toit/ie and cause of the
fire. In connection with his investigatioButherland conducted a site inspection of
Plaintiffs’ home on July 312013; inspected the Kia on Member 6, 2013; inspected
Plaintiffs’ boat, which was alsparked in the garage at the time of the fire, on January
10, 2014; inspected axemplar Kia Sorenton July 17, 2018 and reviewed the
documents produced by Defendants in discp\and the transcripof depositions of
party and non-partyitnesses.

Sutherland opined that the fire origiedtin the front wiring harness on the
driver’s side of the Kia’s engine compartmérthis front wiring harness delivers

electrical current to certain vehicle compotsesind is designed to be held in place by

Company of lllinois, and Progressive Nosestern Insurance Company were assigned
the rights to pursue this action after thelygursed Plaintiffs for the damage to their
home and personal property, their vehicle, aed thoat. Plaintiffs filed this subrogation
action on behalf of these insurers.

3 Sutherland examined a 20K?a Sorento. Plainffis assert, based on the
deposition testimony of one Bfefendants’ engineers, thisie configuration of the
relevant portion of the vetie—the front wiring harness—wdhe same for Kia Sorento
vehicles from 2009 to 2013. KMM#@as not disputed this assertion.

4 The Jefferson Countytéi Investigators, who responded to the fire, also

concluded that the fire originat@dthe front area of the Kia.



plastic clips. Sutherland proled the following opinion regding the cause of the fire:
The circumstances that caused the $ii@ted with a manufacturing defect
in the [Kia]. The front wiring hamss was not properly secured to the
vehicle, which allowed the wiring hars®to come in coatt with the sharp
edge of the front fender. This resultedan abrasion of the wiring sleeve
and insulation, allowing the wiring haess to electrically short to the
grounded vehicle frame which resulted in the fire.
ECF No. 57-6 at 18. SutHend further opined that “[tfe wiring harness failure was
the result of an installation error dogi the manufacturing of the [Kia].ld.
Sutherland’s report stated that his opiiavere based on the scientific method
as outlined in the National Fire Protectidssociation (“NFPA”) Section 921, a guide
for fire and explosion investigians. As to the origin of thfire, Sutherland stated that
he followed NFPA 921’s instruction to calnate information from witness statements;
fire patterns; arc mappirigand fire dynamics, describag the “physics and chemistry
of fire initiation and growth and the intetamm between the fire and the building[].”
Id. at 9.
As to causation, Sutherland stated thmfollowed NFPA 921’s instructions to
identify the factors necessaryrfie fire to have occurrethcluding “[tlhe presence of
a competent ignition source; [t]he type andrimf the first fuel ignited; and [t]he

circumstances, such as failures or humdioas, which allowed the factors to come

together and start the fireltl. at 12. Sutherland also stated that he considered other

> “[AJrc mapping” has been described“@asvestigating the way in which the fire

damaged the home’s electrical circuitiRussell v. Whirlpool Corp702 F.3d 450, 455
(8th Cir. 2012).



potential ignition sources, including the boat batharger, electrical appliances in the
garage, and the garage electrical systemhéutiled out thesearces based on arcing,
fire dynamics, burn damage, the fact thatdbeices were not plugged in at the time,
and the lack of any noted failuoe malfunction on these devicekl. at 15.

In an affidavit submitted in connectionttvPlaintiffs’ respose to the current
motion, Sutherland attested that he pagormed over 1,000 fire investigations,
including over 300 scientific and engineerepluations alleged toe associated with
vehicles, 150-200 of which inlced electrical-based fires and manufacturing defects.
Sutherland further attestedtashis extensive experienceimvestigating the wiring and
engine compartments of vehicles to det@e if a manufacturing or design defect
caused a fire, including his experienéong opinions on vehicle design and
manufacturing defects as an expert witness in nine cases. Sutherland attested that he
has never been disqualified frasffering an expert opinion as the cause and origin of
a vehicle fire, or as to the presence of auafacturing defect in a vehicle. ECF No. 57-
1.

As to his opinion regarding the impropestallation of the font wiring harness,
Sutherland’s report stated that he found aeief the harness weldéolthe edge of the
Kia’'s body at the interior of the engineraspartment. The harness contained 10 heavy
wires, three of which wereted for 60 amps of currenfAccording to Sutherland, at
the time of his inspection of the Kia, tharness was found approximately three inches

below and three inches in front of thagt where the harnesss secured in the



exemplar vehicle.

Sutherlandestifiedat his deposition that the basis for his opinion that the wiring
harness was not installed correctly, as opptsdie fire having aased the harness to
move from its intended location, was that liaeness was rigid as a result of the heavy
gauge wires running through it, and the lesswould not have moved a distance of
three inches without the apgation of outside forceacting upon it. Sutherland
testified that the fire would not have causieel harness to move, even if the clips had
melted, and the only way the harness wddde moved from its designed location to
the location where it was foumad the Kia was if the wir@self melted. And based on
Sutherland’s inspection, the igiin this case never reachie melting point. ECF No.
57-8, Sutherland Dep. at 158-161.

Sutherland further based his opinion os inspection of the exemplar vehicle.
He testified that he removed the plasiips securing the harness in the exemplar
vehicle, and the harness did not move. Bathe had to apply physical pressure to
move the exemplar harness to the locasibwhich it was found in the Kia. Thus,
Sutherland opined that the Kia’s harness rhase been out of position at the time the
Kia left the factory.ld. However, Sutherland admitted theg did not specifically test
for how much pressure was nes&y to move the harnes®tthree inches in question,
he did not conduct any testingawgaluate the effect of tHege upon the rigidity of the
harness, and at the time that he applied phygressure to the exemplar harness, the

harness was not being subjected to h&htat 161-63.



As to the ignition of the fire, Sutherld testified that, based on his examination
of the Kia and his prior experience innctucting prior live vehicle burn tests to
simulate vehicle fires and electrical failur@des, the heat produced at the point where
the harness wires were weldedthe Kia’'s frame was sudient to ignite the wire
insulation and the protective nylon sleevatténcased the circuits in the harness;
Sutherland opined that the fire thereaftertoared to spread to other combustible items
in the engine compartmenid. at 105-06. Sutherland based his opinion on the
information about electrical shorts aigahition of fires in NFPA 921 and tHgnition
Handbookby Vytenis Babrauskas, Ph®Did. at 133-34.

However, Sutherland admitted that hel im@t conducte any independs testing
to verify how much pressurgas necessary for the wite@ become “exposed as a
contact point for the short.Id. at 163. Sutherland further admitted that all circuits
within the front wiring harness were fusethe effect of the fuse being to limit the
amount of current that could flow in thees of an electrical short—and that he had
not examined the fuses. Settand testified that he hambt measured “the amount of
time between when a short occurs on thaudiend when the fusactually blows”; nor
had he tested “how long it would takeelactrically shorted wiring harness to ignite
into fire.” I1d. at 165-66. In response to questionasgto his lack of testing of whether

the fuses in the harness would have shut divercircuit in sufficent time to prevent a

6 Plaintiffs assert, and KMMG does not dispute, thalghé&ion Handbooks

considered an authoritative text by the foreffisecinvestigation coomunity and was also
relied upon by one dbefendants’ experts.

6



fire, Sutherland testified as follows:

A fuse itself is either open oraded. There’s no time involved . . . .
Circuit breaker there’s time. Fuses operate on a different principle. They
only operate on current flow. So whé#rey reach a certain current flow,
they open and it's instantaneousThere’s no shutdown procedure or
anything involved. . . . So when At could occur and it could continue
to—to provide power as long as that short never exceeded the rating of the
fuse. So these 60-amp fusesndy never detect that short.

Id. at 175-76.

ARGUMENTS OF THE PARTIES

KMMG contends that Sutherland is umdjtied to offer expert opinions as to
any alleged manufacturing defect in the KIlMMG argues that, although Sutherland
may be an expert in electriaahgineering and fire investigation, he is not qualified as
an expert in automotive design, engimegrand manufacturing. KMMG further
argues that Sutherland’s fire-causation opisiare unreliable and irrelevant because
Sutherland did not adequatédst his opinions regardir(@) the improper installation
of the front wiring harness, and (2) thaiiipn sequence, including the contact between
the harness and front fender, the abrasidheiviring, the electrical short, and the
resulting ignition.

As to the first causation opinion regargl the position of the harness, KMMG
argues that Sutherland conducted nongstib determine the amount of pressure
necessary to move the harness, particularlgniieat or fire is applied, and therefore
has no basis to deny that the clips holdimg harness could %@ been melted by the

fire, allowing the harness to slip into its pdise position. As to the second opinion,



KMMG points to the fact that Sutherlandnotucted no testing tevaluate how much
pressure would be necessary to causasan of the wiring, or how much time it
would take for an electricallghorted wiring harness to igniteo a fire, instead relying
on texts such as thgnition Handbook KMMG contends that a KMC engineer
testified in a deposition in this caseattne conducted “short circuit testing” on
electrical components in Kia vehicles, whi¢towed that an electrical short of the kind
alleged here would causéduse to blow within milli€conds, thus preventing any
possibility of a fire.

In response, Plaintiffs arguleat Sutherland is well glited to offer opinions as
to the manufacturing defect in the Kia/light of Sutherland’s extensive education and
experience in investigating electrical-basedsfi@nd particularly, electrical-based fires
in vehicles. Plaintiffs contend that, @adenced by his affidat, Sutherland has
investigated hundreds of electrical-based elehires, has conducted live burns of over
20 vehicles for the purpose vhderstanding vehicles fsgand has testified as an
expert witness in federal and stateids regarding defective vehicles.

Plaintiffs further contend that Suthartlis fire-causation opinions are reliable
and relevant. Plaintiffs argue that Suthed adequately testéuks theory that the
wiring harness was improperly installey inspecting the exemplar vehicle and
physically testing the ability of the harnessniove with the clips removed, as well as
evaluating the parameters under which thaéss could move. Plaintiffs likewise

contend that Sutherland’s opinions ash® ignition sequencare supported by the



physical evidence in this case, as welpablished and accepted principles in the
scientific fire investigation community. Pdiffs further argue that KMC made certain
admissions regarding the danger of pladhmgharness too close to sharp edges,
pointing to the deposition testimony of ange research and development engineer,
who stated that KMC designed the routimgl @ecuring of the front wiring harness to
keep it a minimum distanad 10 millimeters awayrom sharp edges.

Next, Plaintiffs contend that Sutherlas@dxplanation that “fuses don’t operate
within a time parameter after a short develapd instead must detect a current flow
above their rating to open, . . . dispels [KMM{xlaims that the fusing of the vehicle
made it impossible for the fire to have oceudlr . . .” ECF No. 57 at 15. Finally,
Plaintiffs contend that KMC's short circuitsiing “did not addresthe portions of the
50 or 60 amp circuits at issue; insteadV] tested the portions of the harness that
were protected by lower-rated fuses,” such7as, 10, 15, and 20 amps,” and in any
event, any perceived conflict between Suknd’s opinions and KMC's short circuit
testing could be explored in cross examinatitwh.at 15-16.

In reply, KMMG reiterates that Swghand’s fire-causation opinions are
unreliable. KMMG maintains that Sutherland’s testimony regarding the “electrical
shorts involving circuit breakers and fusessdsentifically inaccurate, and that KMC'’s
short circuit testing “indicates the fuse wabtlave blown in a mattef milliseconds.”
ECF No. 60 at 12-13. KMMG also assarewv arguments in its reply brief, including

that Sutherland did not condwsufficient investigation befor@ncluding that the fire



originated in the Kia becau&utherland failed to rule oultarnative sources of the fire,
including failing to adequately investigdtee totality of physical and electrical
components in the garageld. at 3-9, 14.

DISCUSSION

The admission of expert testimony in fedeurt is governed by Federal Rule of
Evidence 702 Wagner v. Hesston Carpt50 F.3d 756, 758 (8thir. 2006). Rule 702
provides:

A witness who is qualified as an expéy knowledge, skill, experience,
training, or education mayggfy in the form of an opion or otherwise if:

(a) the expert’s scientific, technical, or other spectaiknowledge will
help the trier of fact to understandetlevidence or to determine a fact in
ISsue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product i@liable principles and methods; and

(d) the expert has reliably applied thénpiples and methods to the facts of
the case.

Fed. R. Evid. 702. The rule wamended in 2000 in responseXtaubertv. Merrell Dow
Pharms., Ing 509 U.S. 579 (1993), which chargedltjudges with a “gatekeeping” role
to exclude unhelpful and uriable expert testimony.

Factors relevant to the reliability andereancy determinadns include: “(1)
whether the theory or technique can béas been tested; (2) ether the theory or
technique has been subjected to peer reviepublication; (3) whether the theory or

technique has a known or potential errde rand standards controlling the technique's

10



operation; and (4) whether theetiry or technique is generakycepted in the scientific
community.” Russell v. Whirlpool Corp702 F.3d 450, 456 (8th Cir. 2012) (citations
omitted). Additional factors tlude “whether the experésvas developed for litigation
or naturally flowed from the expert’s reselar whether the proposed expert ruled out
other alternative explanations; and whetiherproposed expert sufficiently connected
the proposed testimony with the facts of the casatizon v. Senco Prods., In270
F.3d 681, 686 & Cir. 2001).

“[T]he Daubertreliability factors sbuld only be relied upn to the extent that
they are relevant and the district court must customize its inquiry to fit the facts of each
particular case.”Shuck v. CNH Am., LL@98 F.3d 868, 87@th Cir. 2007)see also
Unrein, 394 F.3d at 1011 (statingahthe “evidentiary inquirys meant to be flexible
and fact specific, and a courtashd use, adapt, or rejebaubertfactors as the
particular case demands”). There is no ginghjuirement for admsibility as long as
the proffer indicates that the expextidence is reliable and relevatinrein, 394 F.3d
at 1011. The question is whether the exp@pinion is sufficietly grounded to be
helpful to the jury.ld. at 1012.

Although the proponent afe expert testimony must prove its admissibility by a
preponderance of the evidenBgubert 509 U.S. at 592, Rule 702 “is one of
admissibility rathethan exclusion.”Shuck 498 F.3d at 874. “Vigorous cross-
examination, presentation of contrary eviderased careful instruction on the burden of

proof are the traditional and appropriateans of attacking shaky but admissible

11



evidence.” Olson v. Ford Motor Cg 481 F.3d 619, 626 (8thir. 2007). Proposed
expert testimony “must be supported by ayppiate validation - i.e., good grounds,
based on what is known”; expert “knowledgonnotes more than subjective belief or
unsupported speculationDaubert 509 U.S. at 590, 599itation omitted). But any
“doubts regarding whether an expert’s itasiny will be usefushould generally be
resolved in favoof admissibility.” Clark v. Heidrick 150 F.3d 912, 915 (8th Cir.
1998).

Sutherland’s Qualifications

In light of Sutherland’s expertise electrical engineering and fire
investigation—which KMMG does not dismst-as well as his specialized experience
in the investigation of vehicle electricatds, the Court concludes that Sutherland is
gualified to offer his opinion regarding the gzl manufacturing defect in the Kia as it
relates to fire causatiorSee, e.gAm. Auto. Ins. Co.. Omega Flex, Inc783 F.3d
720, 726 (8th Cir. 2015) (holding that a finrzvestigation expert was qualified to render
an opinion refuting a theory that a lightnisigike generated sufficient energy to create
holes in or ignite a gas pipe, notwithstandihgt the expert wasot a metallurgist or
lightning expert, because “his testimony onlydbed upon those fields as relevant to
the subject of fire causation, his area of expertig9wn v. Ford Motor Cq.121 F.
Supp. 3d 606, 613 (S.D. Miss. 2015) (holdihgt Mark Sutherland, the expert in this
case, was qualified to offer opinions tlaatlefect in a vehicle’s speed control

deactivation switch, a “SCDS,” caused & finotwithstanding &t Sutherland had no

12



experience in the specific area of antdive design or manufacturing, because
“Sutherland is an electrical engineeno has familiarity with the way SCDS
functions”).

Reliability of Fire Causation Opinions

“In the context of fire investigations, [thl&ghth Circuit has] held expert opinions
formed on the basis of observations and gepee may meet thjeeliability threshold
[under Rule 702].” Russell 702 F.3d at 457. KMMG arguments focus on
Sutherland’s lack of testing with respectwm aspects of his opinions: (1) that the
harness was improperly positioned when it ledt filactory; and (2) that an electrical short
caused the fire to ignite.

But testing is not absoluterequired to support fire causation opinionSee
Shuck 498 F.3d at 875 n.3 (explaining thaé Eighth Circuit precedent has not
established a “bright line rule that expert opinions in fire cases always must be supported
by testing to be admissible” Rather, cases suchkiseman’s Fund Ins. Co. v. Canon
U.S.A., Inc. 394 F.3d 1054 (8th Cir. 2005), aRdesley v. Lakewoodng’'g & Mfg. Co,

553 F.3d 638 (8th Cir. 2009klied upon by KMMGhere, merely “stand for the simple
proposition an expert who puorts to follow NFPA 92Inust apply its contents
reliably.” See Rusself02 F.3d at 455.

Moreover, Sutherland did test his opin@sto the positioning of the harness by

7

455.

Nor is NFPA 921 the onlseliable way to investigate a firdRussell 702 F.3d at

13



manipulating the harness in the exemplar elehi Any perceivedeficiencies in the
extent and nature of Sutherland’s testing matters going to the weight of Sutherland’s
opinion and may be explored on cross exatiom. Likewise, Sutherland’s opinion as
to the ignition sequence iseqlately supported by his examination of the physical
evidence, his prior gerience conducting live vehiclefoutests to simulate vehicle
fires, and the information in about electrishbrts and ignition dires in authoritative
texts, such as thHgnition Handbook Werth v. Hill-Rom, In¢.856 F. Supp. 2d 1051,
1063-64 (D. Minn. 2012) (“Tde sure, NFPA 921 § 4.3movides that a hypothesis
can be tested either physically by cortthg experiments or atytically by applying
scientific principles irthought experiments.”).

KMMG'’s primary challenge to Sutherlargdignition opinion is that Sutherland
failed to adequately accouiatr the impact of fusesna more specifically, KMC'’s
short circuit testing. But the applicability KMC’s short circuit testing to the
particular fuses and circuits at issue is dtemaof dispute between the parties. KMMG
may use that testing and any other cogtevidence, as Weas vigorous cross
examination, to highlight any gaps$utherland’s methodology. Sutherland’s
methodology is not so unrelialds to warrant exclusionSee, e.gBrown 121 F.
Supp. 3d at 612-15 (holdirtbat opinions by the samepert, Sutherland, as to the
causation of a vehicle fire, including that the vehicle’s speed control deactivation switch

was defective, were sufficiently reliabbmd any omissions in methodology went to

14



weight rather than admissibility}).

Additional Arguments

KMMG's remaining arguments, regardisutherland’s alleged failure to
adequately investigate the fseorigin by failing to ruleout alternative sources, are not
properly before the Court &isey were raised for the first time in a reply briSkee
Valentine v. Midland Funding, LLQNo. 4:16 CV 1520 CDR016 WL 743215, at *2
(E.D. Mo. Dec. 27, 2016). lany event, the Court’s review of Sutherland’s report and
deposition testimony reveals that his opinion rdop the point of origin is adequately
supported by witness statents, fire mapping, arc mamg, and fire dynamics, in
accordance with NFPA 921The Court also concludésat Sutherland adequately
considered and ruled out alternative caug&sy deficiencies with respect to these
aspects of Sutherland’s opinions agairt@the weight othe opinions, not
admissibility. See, e.gHickerson 470 F.3d at 1257 (holdirthat a fire investigation
expert’'s opinions as to point of origamd alternative causes were reliable wheee “h
examined burn patterns,@axined heat, fire, and smoke damage, considered this
evidence in light of testimony regarding theefiand . . . considered as possible causes
of the fire those devices that containedvere connected to a power source and that

were located at the id#fied point of origin”); Russell 702 F.3d at 457-58 (holding the

8 TheBrowncourt did exclude Sutherland’siopn as to a feasible design

alternative for the allegedly téztive switch in that caseéSee Brown121 F. Supp. 3d at
615. But the instant casi®es not involve a design defeand Sutherland does not
purport to offer such a desigiternative opinion here.
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same where the investigator documentedsitene, interviewed residents, and&fgd

on the burn patterns [of the kitchen] apptas, the near-complete destruction of the
refrigerator, its position at the bottom of thebris, and the metal thickness variation at
the bottom part of the refrigerator frame, .concluded there started in the
refrigerator”).

CONCLUSION

For the reasons set forth above,
IT IS HEREBY ORDERED that Defendants’ Motion to Bar the Testimony and

Opinions of Plaintiffs’ Expert Mark SutherlandDENIED. ECF No. 48.

AUDREYG LEISSIGE S
UNITED STATES DISTRICT JUDGE

Dated this 20th day of March, 2018.
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