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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

STEPHANIE R. TROUPE, )
Plaintiff, ;
V. )) No. 4:16 CV 759 DDN
NANCY A. BERRYHILL," ) )
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM OPINION

This action is before this court for jathl review of the final decision of the

Commissioner of Social Security finding thptaintiff Stephanie R. Troupe is not
disabled and, thus, not entitled to either ks insurance benefits (DIB) under Title Il

of the Social Security Act, 42 U.S.C. 884 et seq., or supplemil security income
(SSI) under Title XVI,42 U.S.C. 88 1381-1385. Thmarties have consented to the
exercise of plenary authority by the undgned United States Magistrate Judge pursuant
to 28 U.S.C. 8§ 636(c). For the reasonsfeeh below, the desion of the Commissioner

is affirmed.

. BACKGROUND
Plaintiff was born in 1961 and protectiydiled applications for DIB and SSI on
July 28, 2015. (Tr. 13, 289-9817-20). She alleged a diddlp onset date of July 8,

2015, due to chronic bacgain following spinal fusion surgery, nerve compression

causing pain and numbness in foot, poor tadaleading to lot®f falls, high blood

! Nancy A. Berryhill is now te Acting Commissioner of Soci&@ecurity. Pursuant to
Rule 25(d) of the Federal Ruglef Civil Procedure, Ms. Beyhill is subgituted in her
official capacity for Carolyn WColvin as the defendant inishsuit. 42 U.S.C. 8§ 405(g)
(last sentence).
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pressure, coronary artery disease, and chest pain. (Tr. 317-22). Her applications were
denied in November 2015, aste requested a hearing befareALJ. (Tr. 219-24, 232).

At the February 2016 hearing, plaintiind a vocational expert, J. Stephen Dolan,
testified. (Tr. 156-80). By decision ddtéarch 17, 2016, the ALJ concluded that
plaintiff was not disabled under the Act throutfle date of the decision. (Tr. 10-28).

The Appeals Council denigalaintiff's request for review.(Tr. 1-5). Thus, the decision

of the ALJ stands as the final decision of the Commissioner.

A. Medical Record and Evidentiary Hearing

The court adopts the padieunopposed statements of facts (Docs. 15 and 20).
These facts, taken together, present a fairaoturate summary of the relevant medical
record and testimony at theigentiary hearing. The counill discuss specific evidence

as it is relevant to the parties’ arguments.

B. ALJ'’s Decision
The ALJ noted that this wgaplaintiff's sixth disabilitybenefits application and

third ALJ hearing. (Tr. 21, 300). He notttht a prior disability benefits allowance was
terminated after ten months 2010, when plaintiff continukto earn income despite her
alleged disability. (Tr. 21, 300). Followingethtermination of benefits, plaintiff earned
more than $20,000 per yeartlween 2011 and 2014 as a eglions clerk. (Tr. 22, 163,
302). The ALJ determed that the record failed tsupport a deterioration in her
condition since that time. (Tr. 10-24).

The ALJ found that plaintiff suffered from the severe impairments of degenerative
disc disease, cardiomyopathy, diabetes itnslwith peripheral neuropathy, obesity, and
hypertension. (Tr. 15). He found that plaintiff had not engaged in substantial gainful
activity since her alleged onsaate of July 8, 2015. (Td.5). The ALJ concluded that
plaintiff's impairments either alone or icombination did not meet or equal an

impairment listed in the Commissionereggulations. (Tr. 15-16).



The ALJ determined thaplaintiff's impairments left her with the residual
functional capacity (RFC) to:

perform sedentary work as defined2@ CFR 404.1567(egnd 416.967(a)
except she can never climb ropes, laddscaffolds, or ramps and stairs,
stoop, crouch, crawl, and kneel; sheimsble to operate any foot controls;

and she requires a sit/stand option every 60 minutes throughout the eight-
hour workday while remaining ortask; the claimant must avoid
concentrated exposure ¢éatreme cold, heat, and humidity; she must avoid
concentrated exposure to irritants such as fumes, odors, dust, gases, or
poorly ventilated areas; she is teoa extreme vibration, all operational
control of moving machinery, workingt unprotected heights, and the use

of hazardous machinery.

(Tr. 16). The ALJ noted thathile plaintiff's impairmentscould reasonably be expected
to cause some symptoms, feund plaintiff's statemds concerning the intensity,
persistence and limiting effects of her synmsowere inconsistent with the assessed
RFC. (Tr. 17).

Specifically, the ALJ notethe medical record revealedany normal findings, as
well as many damaging inconsistées. (Tr. 18). He founglaintiff's habit of smoking
at least half a pack of cigarettes a day wasnsistent with the ongoing limitations she
alleged. (Tr. 17, 21, 611, 651). Hmlieved her non-compliance undermined the
credibility of her allegationsof disabling symptoms. Id. He noted several
inconsistencies in plaintiff's reports to herrpary care and reports other doctors. (Tr.
21). Additionally, the ALJ noted that piiff reported great relief from pain and
symptoms upon treatment. r(TL9, 22). The ALJ emphasized that plaintiff had been
working, despite many of hedments, for years. (Tr. 23)He ultimately concluded that
nothing in the medical records suggestednpihicould not perform sedentary work, as
described in the assessed RFC, once she cahwlile treatment. (Tr. 18, 23) (“There is
no persuasive evidence that jpl#f's] recent circulatory prolems and foot ulcers will
not heal if [she] makes even a minimal efftfollow the instructions of her treating
doctors.”). (Tr. 23).

Based on his evaluation of the evidertbe, ALJ found that # objective medical

evidence and treatmemecords indicated plaintiff igapable of performing work as
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described in the RFC. (Tr. 24Me found, further, that she ¢apable of her past relevant
work as a collections clerk, relying dhe testimony of a vocational expert (VE)d.

Accordingly, the ALJ concluded that plaintiff was disabléd.

Il. DISCUSSION
Plaintiff argues that the ALJ erred (a) finding thatplaintiff's impairments did

not meet one of the Commissioner’s listingssting 1.04A; (b) inthe determination of
her RFC; and (c) in the determination that nuii could perform her past relevant work.
(Doc. 15). Plaintiff asks #t this matter be remandddr further administrative

proceedings.

A. General Legal Principles

In reviewing the denial dbocial Security disability befits, the court’s role is to
determine whether the Commissioner’s firg8 comply with te relevant legal
requirements and are supported by substaemidence in the record as a wholBate-
Fires v. Astrue, 564 F.3d 935, 942 (8t@ir. 2009). “Substantiadvidence is less than a
preponderance, but is enough that a reddemaind would find it adequate to support
the Commissioner’s conclusionld. In determining whether ¢éhevidence is substantial,
the court considers evidence that both sugparnd detracts from the Commissioner’s
decision. Id. As long as substantial evidencepparts the decision, the court may not
reverse it merely because there is substagtialence in theecord that would support a
contrary outcome or because the couruldochave decided thease differently. See
Johnson v. Astrue, 628 F.3d 991, 992 (8th Cir. 2011).

To be entitled to disabilitypenefits, a claimant must prove that she is unable to
perform any substantial gairfactivity due to a medicallydeterminable physical or
mental impairment that wouldither result in death or wdh has lasted or could be
expected to last for at least twelventinuous months. 42 U.S.C. 88 423(a)(1)(D),
(d)(1)(A); Pate-Fires, 564 F.3d at 942. A five-stegegulatory framework is used to



determine whether an individual égssabled. 20 CFR 8§ 404.1520(a)(4¢e also Pate-
Fires, 564 F.3d at 942 (describing the five-step process).

Steps One through Three require thenskt to prove (1) she is not currently
engaged in substantial gainfgtivity, (2) she suffers frora severe impairment, and (3)
her condition meets or equadisted impairment. 20 C.F.R. 8§ 404.1520(a)(4)(i)-(iii). In
this case, plaintiff prevailedt Steps One and Two. Becayseintiff did not prevail at
Step Three, the Commissioner’s analysis prdedgo Steps Four and Five. Step Four
requires the Commissioner to consider whethe claimant retains the RFC to perform
her past relevant work (PRW)Id. at 8 404.1520(a)(4)(iv). The claimant bears the
burden of demonstrating she is no len@ble to returrio her PRW. Pate-Fires, 564
F.3d at 942. Plaintiff did not prevail Step Four. If the Commissioner had determined
plaintiff cannot returrio her PRW, the burden wouldveashifted to the Commissioner at
to show that plaintiff had the RFC to perfo other work that exists in significant
numbers in the national economid.; 20 C.F.R. 8§ 404.1520(a)(4)(v). In this case, the
ALJ determined that plaintiff had the rdsal functional capacity to perform her prior

relevant work.

B. Substantial Evidence Supports th ALJ's Decision that Plaintiff's
Impairments Do Not Meet Listing 1.04A

Plaintiff argues the ALJ should hayeund that her impairments met Listing
1.04A. Listing 1.04 covers slrders of the spinesulting in compromise of a nerve root
or the spinal cord. 20 C.F.Rt. 404, Subpt. P, App. 1,1804. The specified criteria for
Listing 1.04A are “[e]Jvidence of nerveoot compression characterized by neuro-
anatomic distribution of pain, limitation of mion of the spine, ntor loss (atrophy with
associated muscle weaknessrarscle weakness) accompahley sensory or reflex loss
and, if there is involvemendf the lower back, positive stght-leg raising test (sitting
and supine).”ld. at 8 1.04A. Plaintiff must estih all of the listing’s elements; if her

impairment manifests only some of the elemeet®n with severityhut not all of them,



she has failed in her burderBlackburn v. Colvin, 761 F.3d 853, & (8th Cir. 2014)
(citing Sullivan v. Zebley, 493 U.S. 521, 531 (1990)).

If plaintiff fails to show the express elemts of the listing, she may prevail if she
shows that her impairment is “medically eealent” to Listing 1.04; she would prevail
if her impairment is at least equalseverity and duratioto Listing 1.04A. Id. Medical
equivalence must be basedmedical findings. 20 C.F.R. 8 416.926(b). It is up to the
ALJ to determine if medicalqeivalence has been showrCarlson v. Astrue, 604 F.3d
589, 592 (8th Cir. 2010) (citations omitted).

Plaintiff claims that the medical evides demonstrates she meets the listing for a
spine disorder, becamisit shows she has degenerative disc disease requiring spinal
surgery and the placement of a pain pump, desniation contacting the SI nerve roots,
low back pain, an anf@ic gait, severe restriction iher back’s range of movement,
impaired motor function becaea of severe low back pain, diminished deep tendon
reflexes in knee and ankle jerks, and positsraight-leg raising tests both lying down
(supine) and sitting. (Tr. 48@83, 523, 540-44, 576-607,51617, 621-25635-48, 662-
707, 709).

The Commissioner argues that radiolvgilton Price, M.D., determined that
plaintiffs MRIs in 2010, befce the alleged onseif her disability,and in 2015 were
consistent with onanother, indicating that her spincondition over this period was
stable. (Tr. 22, 704-05). € Commissioner also adverts te thact that plaintiff worked
while suffering from disc degeneration and h&tion for several years, and notes that
plaintiff has offered no explanation as to hber spinal condition became disabling in
July 2015. (Tr. 1822, 302). Evidence aintiff worked despite hhampairments, plus the
absence of evidence of anymificant deterioration in her condition, indicate that her
impairments are not disablingsoff v. Barnhart, 421 F.3d 785, 79@th Cir. 2005).

Substantialevidencesuppots the ALJ’s conclusion #t plaintiff's impairments
did not meet Listing 1.04A. First, thetiaduction to Listingl.04A explains that:

The musculoskeletal listings that inde pain or other symptoms among
their criteria also include criteria for litations in functioning as a result of



the listed impairment, including limitatiomsaused by pain. It is, therefore,
important to evaluate thatensity and persistence sfich pain in order to
determine their impact on the indivialis functioning under these listings.

List 1.04A at 20 C.F.R. Pt. 40&ubpt. P, App. 1, 8 1.00B)(d). The introduction also
emphasizes that the treatment, severityd auration of the impairment must be
considered, as well as the response to treatmiehtat 881.00H and 1.00l. The ALJ
concluded that plaintiff did not suffer from neuro-anaténdestribution of disabling
pain. (Tr. 16). In January 2015, plaintifpeeted that her pain was greatly relieved with
a pain pump trial. (Tr. 19, 583) (“Stephameports greater th&® percent improvement
in her overall pain as well as increased functiatdity. In fact, shéhad been able to go
upstairs pain-free, something that she had netkable to do for yas.”). (Tr. 583).
While, plaintiff reported the side effects ofuse@a and vomiting witthe pain pump trial,
she elected to proceed wiglermanent installation and received additional treatment to
mitigate these side effects.Id). Following installation ofthe pain pump, plaintiff
continued to report substantial improvemenithvéome residual pain in the low back.
(Tr. 587-92). Plaintiff's treating physiciaiGhristopher Beuer, M.D., opined that, this
residual pain notwithstanding, “she is doingtguvell.” (Tr. 587). Plaintiff began to
report new hip pain in August 2015, but skas unable to describe the location of her
pain. (Tr. 589-90, 663-64). She received @atgr trochanteric bursa injection to treat
this pain on October 26, 201%r. 624), but had failed to regicany hip pain three days
earlier, on October 23, 2015, during a compreivenstate disability examination. (Tr.
609-17). At that examination, sbaly reported lower back painld()

Additionally, the introductiorto Listing 1.04A explainghat “functional loss for
purposes of these listings is defined as the inability to aatdelfectively on a sustained
basis for any reason.” 20 C.F.R. Pt. 404, SuBptpp. 1, 8 1.00B(2)(a). “Inability to
ambulate effectively means an extretmaitation of the ability to walk.” Id. at §
1.00B(2)(b)(1). The ALJ congtled that while plaintiff hagn antalgic gait, she “is

2 “Neuro-anatomic” means “the anatomy tife nervous systerand nerve tissue.”
McGraw-Hill ~Dictionary of Scientific and Technicalh Terms (6th ed.),
http://www.accessscience.com/ se&méwSearch=Y &g=euroanatomy.
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clearly able to perform basic ambulation reqdifor sedentary work as described in this
finding.” (Tr. 23). Plaintiff consistaly denied motor weakness and her doctor
instructed her to gradually arease her activity level(Tr. 587-92, 663-64). Examining
doctors found her to have normal musclersgth in her lower dremities, issuing her
fours or fives on a scale of five. (Tr. 616}17Plaintiff also had negative straight leg
tests in December025. (Tr. 709).

For these reasons, substantial evidencemtgphe ALJ’s decision that plaintiff's

impairments did not meet each of theafied criteria for Listing 1.04A.

C. The ALJ Properly Formulated Plaintiffs RFC

Plaintiff also argues that the RFCtelenination and the determination that

plaintiff could perform her PRW are not supalty substantial édence. Specifically,
she argues that the ALJ failéal properly weigh th evidence and failed to fully develop
the record. Plaintiff assertie ALJ mischaracterized ttabsence of a medical opinion
on her work limitations as evidence thaediad no work limitations. She also argues
that the ALJ inferred too much from inconsistees in plaintiff's reports to doctors:
“[a]ny purportal inconsistency in plaintiff's reportdoes not successfully refute the
consultative examination resuitdich indicated plaintiff had an observably antalgic gait,
reduced range of motion, and fine straight leg raising téag.” (Doc. 15 at 11-12; Tr.
610-17).

1. The ALJ ProperlWeighted the Evidence

The record supports the ALJ's weiglgi of the evidence. In determining a

claimant’'s RFC, the ALJ musely on some medical evidenoé plaintiff's abilities, but
need not rely on a specific medical opiniodensley v. Colvin, 829 F.3d 926, 932 (8th
Cir. 2016). In addition tanedical evidence, thALJ must consider all other relevant
evidence, including an individual®wvn description of her limitationsMyers v. Colvin,
721 F.3d 521, 527 (8th Cir. 2013). Althoughs ultimately the ALJ’s responsibility to



formulate the RFC, the burden is on tHaimant to establish her limitation8uford v.
Colvin, 824 F.3d 793, 796 (8th Cir. 2016).

In this case, the ALJ relieon treatment and examigimecords, objective medical
evidence, consultative examtitan reports, plaintiff's st&ments to physicians, and
plaintiff's disability applicatim materials in determining plaiffs RFC. (Tr. 16-24).
First, the ALJ explained that plaintiff'treating physicians di not put any physical
limitations on her; instead, th&pnsistently “urgedher] to exercise, strengthen her legs,
and perform activities that wereholly consistent with pgorming the sedentary residual
functional capacity in this decision.” (T23, 587-88, 590, 59479, 709). “In the
absence of other evidencetime record, a physician’s wstricted recommendations to
increase physical exercise are inconsistgtit a claim of physical limitations."Myers,
721 F.3d at 527. Moreover gntiff reported to her treatinghysician in November 2015
that she had been maaetive and had lost weight byexising. (Tr. 679-80). The ALJ
took this as “an indication that the claimant is able to perform Wor&tions within the
established residual functionalpaeity.” (Tr. 22, 679, 680)

Second, the ALJ noted that plaintiff was deconditioned and made only a small
effort to improve her functioning. (Tr. 23)While there was evihce that plaintiff
worked hard to lose some weight (Tr. 67®) ALJ observed thanany of plaintiff's
problems were directly related to her smokirabit, yet plaintiff continued to smoke at
least half a pack a day against medical advide. 17, 23, 401, 48486, 540, 679, 712,
717, 723-24, 728).See Choate v. Barnhart, 457 F.3d 865, 872 (8th Cir. 2006) (holding
that an ALJ may properly consider aaichant’s noncompliance with a treating
physician’s direction to quit smoking).

Third, the ALJ noted that plaintiff hagorked for years withall of her alleged
impairments. (Tr. 23-24). Heoted that her spinal coidn had not chaged from 2010
to 2015. (Tr. 22). An imaging study pemited by an examing physician in 2015
revealed that plaintiff's back condition was similar to, dabde” with, its condition five
years earlier, when plaintiff hdseen working. (Tr704-05). She also used a cane while
working. (Tr. 173).



Plaintiff's testimony at the hearing alidhe side effects from her medication was
inconsistent with her report to physicians during course of treatment. At the hearing,
plaintiff stated that the methtion in her pain pump made her dizzy and drowsy, and she
got caught sleeping at work.(Tr. 169, 173-74). She isashe did not experience
headaches, nausea, or any other side sffeqir. 174). But during the course of
treatment, plaintiff first reported nauseadavomiting (Tr. 583-84), and then reported no
side effects at all. (Tr. 587-91). Funthmore, and again contrary to her hearing
testimony, the medical evidence demonstrataswinen plaintiff received treatment, her
symptoms significantly improved. (Tr. 171, 583} (putting her pain at a 9 or 10 at the
hearing, versus reporting swdstial improvement in pain during treatment). “An ALJ
may decline to credit a claimasmtsubjective complaints ifhe evidence as a whole is
inconsistent with the claimant’s testimonyJulin v. Colvin, 826 F.3d 10821086 (8th
Cir. 2016).

Finally, for all of plaintiffs emphsis on Dr. Bhattacharya's consultative
examination, she does not explain how pmarts limitations exceeding the significant
limitations of the ALJ’'s RFC detmination. Dr. Bhattacharya opined that plaintiff had a
mildly antalgic gait, reducecange of motion, and positive sght leg raise testing. (Tr.
612-17). Less than two months after Dr.aBacharya’s examination, plaintiff had
negative straight leg raise testing. (Tr. )YOJhis inconsistencypotwithstanding, and as
the ALJ explained, plaintiff has not demtnased that limiting her to a significantly
reduced range of sedentary work — apregsed in the RFC — does not address Dr.
Bhattacharya’s observations. (Tr. 16). Plaintiff has not shown that more severe
limitations are required, and she bears thusden at Step Four. Substantial evidence

supports the weight the ALJ assigned to the evidence.

2. The ALJ Adequately Developed the Record
Plaintiff's second argument, that the Alfailed to fully and fairly develop the

record, also fails. An ALMhas the duty to develop the record independent of the
claimant's burden in the casgiead v. Barnhart, 360 F.3d 834, 838 (8th Cir. 2004).
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However, the burden of persian to prove disability antb demonstrate RFC remains
on the claimantld. The plaintiff has not identified angconsistencies that the ALJ was
unable to resolve based on the reco®ke 20 C.F.R. 88 404.20b(b), 416.920b(b).
Instead, the plaintiff argues that there was insidfit evidence, becaa there were no
medical source opinions in the record. (DNo. 15 at 12-13). Ithere is insufficient
evidence, the ALJ may requestditional informatn, but “insufficierty” is a case-by-
case determination and the action taken “de@ral the nature of the inconsistency or
insufficiency.” 20 C.F.R. § 416.920b(c).

The evidence of record hewas sufficient fothe ALJ to determine that plaintiff
had not met the burden ofgwing disability. As detailg above, the ALJ thoroughly
discussed the treatment record, two consuéieexamination reports, objective medical
evidence, and plaintiff's statements. (I6-24). “In the absence of medical opinion
evidence, medical records prepaby the most relevantetiting physicians can provide
affirmative medical evidenceaipporting the ALJ's residual futienal capacity findings.”
Hendley, 829 F.3d at 932 (citationsmitted). In this caséhe ALJ looked to medical
records opining that plaintiff was able perform basic ambulation, had good grip and
finger manipulation, and had good lower bagtyength. (Tr. 583, 612, 616-17, 709).
Further, as the ALJ noted, no physicians plageg movement restations on plaintiff,
but rather encouraged herlie more active. (Tr. 2587-88, 590, 592, 709).

Here, as irEichelberger, “no crucial issue was left undeveloped; rather, [plaintiff]
simply failed to show that she wainable to perform her past wdrkEichelberger v.
Barnhart, 390 F.3d 584, 591-92 (8th Cir. 2004)Plaintiff did not prove that the
significant, sedentary limitations set out ire tRFC would not address her impairments.
Accordingly, it was not error fathe ALJ to render a decision based on the record alone,
without re-contacting plaintiff's treatg physician or ordeng a consultative

examination.
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D. The ALJ Properly Found Plaintiff Capable of Her PRW

The ALJ determined that ptdiff was able to perform meast relevant work as a

collections clerk, and that “this work doast require the performance of work-related
activities precluded by the claimant’'s resid@iabctional capacity.” (Tr. 24). Plaintiff
argues that these determiais are not suppodeby substantial evidence, because (1)
the hypothetical questions to the VE wégsed on a faulty RFC determination, and (2)
the ALJ failed to consider the side effedfsplaintiff's medications. For the reasons
discussed above, the ALJ's RRdetermination was suppattdy substantial evidence,
and the hypotheticabuestions based on that RFC were, accordingly, appropriate.
Moreover, VE testimony is not required to detae a claimant is capable of performing
her PRW at Step FourLewisv. Barnhart, 353 F.3d 642, 648 (8th Cir. 2003). Although
not required to do so, the AUawfully considered the VEestimony that plaintiff could
perform her past PRWSee Grable v. Colvin, 770 F.3d 1196, 1202#8Cir. 2014).

Plaintiff argues that the Al failed to adequately consider the drowsiness side
effect caused by her medicatioratlallegedly caused plaintifd lose her job. (Doc. 15;
Tr. 168-69). However, as discussed above,AhJ considered evidence of plaintiff's
side effects when determinirdger RFC, and he dinot find that plaintiff's subjective
complaints of drowsiness were supported kg rtinedical evidence. It was inconsistent
with plaintiff's own statementsluring the course of treatmeras well as observations
that plaintiff was alert at doctors’ appaments. (Tr. 514-18, 540, 587, 589, 591).
Plaintiff did report excessive daytime slas®ss in 2014 and earB015, but this was
while plaintiff was still working, and well lbere she had the papump inserted. (Tr.
484, 489-90, 596). The ALJ concluded thpdaintiff had worked with her medical
conditions for many years ancbuld continue doing so.(Tr. 23-24). Substantial
evidence supports thdetermination.

The ALJ’'s determination that plaintiffoald perform her past relevant work is

supported by substantial evidence.
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VI. CONCLUSION

For the reasons set forth above, the court concludes that the Commissioner’s final

decision that plaintiff was not sibled is supported by subsial evidenceon the record
as a whole. Accordinglythe decision of the Commissianef Social Security is

affirmed. An appropriate Judgmt Order is issued herewith.

S/ David D. Noce
UNITED STATES MA GISTRATE JUDGE

Signed on September 13, 2017.
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