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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

DAVID E. WILSON, )
Movant, ))
V. ; No. 4:16-CV-894-AGF
UNITED STATES OF AMERICA, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court on review of movant’s motion to hold this case in abeyance
pending a decision from the Unit&lates Court of Appeals fordlEighth Circuit on movant's
petition to file a successive habeas action [Bpc. Specifically, the motion states, “Movant filed
a Petition to File a Successive Habeas Motioth@Eighth Circuit Courof Appeals on May 20,
2016, Court of Appeals Docket # 16-2360. The Court of Appeals has nobrulbd Petition as of
the date of this motion.”

On or about June 17, 2016, movant had alsd filenotion to vacate, set aside or correct
sentence pursuant to 28 U.S§2255 in this Court [Doc. 1], claiing that the Supreme Court case
of Johnson v. United States, 135 S.Ct. 2551 (2015), decided umé of 2015, should be applied to
his case in order to reduce his sentence.

Upon review of the Court’s records, it ajppe that movant previously brought a § 2255
action that was denied on the meritSee Wilson v. United Sates, No. 4:08-CV-51-HEA (E.D.
Mo). As such, the instant motion is‘second or successive motionithin the meaning of 28
U.S.C. 88 2244 & 2255. The motion, however, hasyet been certified by the United States

Court of Appeals for the Eighth Curit as required by the AEDPA.
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Under 28 U.S.C. § 2255(h):

A second or successive motion mii&t certified as provided in
section 2244 by a panel of the apmrate court of appeals to
contain--

Q) newly discovered evidence that proven and viewed in
light of the evidence as a wholepuld be sufficient to establish by
clear and convincing evidence that no reasonable factfinder would
have found the movant guilty of the offense; or

(2) anewrule of constitutional lawnade retroactive to cases on
collateral review by the Suprem€ourt, that was previously
unavailable.

When a second or successive habeas petigidiled in a District Court without the
authorization of the Cotiof Appeals, the Court should dismigsor, in its discretion and in the
interests of justice, transfer the motion to the Court of AppeBis/d v. U.S, 304 F.3d 813, 814
(8th Cir. 2002). Because movant has appareaitlady filed an action with the Eighth Circuit
Court of Appeals as a rectdo file a second or successive § 2255 motion basédhoson, this
Court will not transfer the instant action, but eathwill dismiss it withouprejudice to refiling if,
and when, movant obtains permission to do so.

Accordingly,

IT IS HEREBY ORDERED that the instant motion to vacate DENIED, without
prejudice, because movant has not yet obthipermission from the United States Court of
Appeals for the Eighth Circuit to bring the motion in this Couee 28 U.S.C. § 2255(h).

IT ISFURTHER ORDERED that the Clerk is directed to forward a copy of this Order to

the Federal Public Defender.



A separate Order of Dismissal shadicompany this Memorandum and Order.

Dated this 2% day of June, 2016.

UNITED STATES DISTRICRJUDGE



